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JX    THE 


APPELLATE  COURTS  OF  ILLINOIS. 


Thied  Distbict — November  Term,  1886. 


Chicago  &  Alton  Eailroad  Company 

V. 

Catharine  Kelly,  Administratrix. 

Bailroadft — Action  for  Damagetifor  Causing  Death — Fellow-Servants — 
Evidence — Question  for  Jury — Instructions — Excessive  Number — Discre- 
tion— Damages — Whether  Excessive, 

1.  lu  an  action  against  a  railroad  company  to*recover  damages  for  caus- 
ing the  death  of  the  plaintiff's  intestate,  the  question  whether  at  the  time 
of  the  injury  the  deceased  and  the  train  men  were  so  co-operating  in  a  par- 
ticular business  for  a  common  master  as  to  bring  them  within  the  rule 
governing  fellow-servants,  is  one  of  fact  to  be  found  by  the  jury  under  proper 
instrucHons. 

2.  In  the  case  presented,  it  is  held:  I'hat  the  evidence  was  such  as  tore- 
quire  that  the  instructions  should  clearly  and  fairly  state  the  rule  of  law  to 
be  applied;  that  one  of  the  instructions,  in  effect,  took  the  question  of 
fellow -servants  from  the  jur}';  that  there  was  no  abuse  of  discretion  in  the 
refusal  of  the  court  to  pass  npon  an  excessive  number  of  instructions  asked; 
that  objections  to  certain  questions  put  to  jurors,  touching  their  inclination 
if  the  evidence  should  be  equally  balanced,  were  properly  sustained ;  and 
that  objections  to  the  admission  of  certain  testimony  and  that  the  allowance 
of  $2,500  was  excessive,  are  not  well  taken. 

3.  The  trial  court  may,  in  its  discretion,  place  a  limit  upon  the  number 
of  instructions  it  will  consider. 

[Opinion  filed  February  17,  1887.] 
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C.  &  A.  R.  R.  Ca  V.  Kelly. 


Appeal  from  the  Circuit  Court  of  McLean  Conntj;  the 
Hon.  O.  T.  IIekves^  Judge,  presiding. 

Messrs.  Fifer  &  Phillips  and  Williams  &  Capen,  for 
appellant. 

Messrs.  Stevenson  &  Ewino,  for  appellee. 

JPer  Curium,  Kegarding  the  merits  only,  the  more  im- 
portant and  controverted  questions  of  fact  are  whether  the 
deceased  was  guilty  of  contributory  negligence  and  whether 
he  and  the  train  men  were  fellow-servants. 

It  can  hardly  be  doubted  that  the  proximate  cause  of  the 
injury  was  the  manner  of  making  the  switch,  and  that  this, 
under  the  circumstances,  was  so  dangerous  as  to  constitute 
negligence,  and  we  are  of  opinion  there  is  enough  in  the  record 
to  support  the  verdict  so  far  as  it  implies  that  the  deceased 
exercised  ordinary  care. 

Whether  the  deceased  and  the  train  men  were  fellow-serv- 
ants within  the  meaning  of  the  term  as  it  is  here  employed 
and  as  settled  by  the  ruling  of  the  Supreme  Court,  was  a  ques- 
tion of  fact  to  be  found  by  the  jury  under  proper  instruc- 
tions. 

We  regard  this  the  main  point  in  controversy,  and  as  the 
case  must  be  again  tried,  we  express  no  opinion  upon  it.  The 
evidence  on  this  point  is  such  as  to  require  that  the  instruc- 
tions should  clearly  and  fairly  state  the  rule  of  law  to  be 
applied. 

The  seventh  instruction  for  plaintiff,  in  effect,  took  the  ques- 
tion of  fellow-servants,  or  not,  from  the  jury.  It  placed  undue 
stress  upon  the  fact  that,  ordinarily,  the  deceased  and  the  train 
men  were  engaged  in  distinct  lines  of  employment. 

By  the  use  of  the  phrase  "  was  not  associated  with  said  train 
crew  in  the  same  line  of  employment,  either  at  the  time  of  the 
injury  or  at  any  other  time,"  it  seemed  to  ignore  the  real 
point  under  investigation,  viz.:  Whether  at  the  time  of  the 
injury  they  were  so  co-operating  in  a  particular  business,  for 
a  common  master,  as  to  bring  them  within  the  rule.     The  term 
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"same  line  of  employment,"  as  applied  to  the  facts  was,  no 
doubtj  understood  by  the  jury  to  refer  to  the  particular  thing 
one  set  of  men  were  doing  as  distinguished  from  the  partic- 
ular thing  the  other  set  were  doing,  i.  e,^  the  train  men  were 
switching,  the  track  men  were  loading  a  car. 

The  point  to  be  considered  was  rather,  whether  the  two 
sets  of  men  so  working  at  their  respective  duties,  and  neces- 
sarily more  or  less  in  the  way  of,  and  crossing  the  lines  of 
each  other  were,  or  were  not  so  co-operating  as  to  become 
fellow-servants  in  the  sense  of  that  term  as  here  used. 

We  think  the  jury  were  probably  misled  by  this  instruction, 
and  that  the  error  is  of  sufficient  importance  to  warrant  a 
reversal  of  the  judgment. 

It  is  urged  that  the  court  erred  in  refusing  to  consider  more 
than  twenty  instructions  for  defendant.  The  statute  requiring 
the  court  to  mark  "given''  or  "refused"  upon  the  instruc- 
tions asked  by  each  party,  implies  that  the  court  shall  first 
examine  before  so  marking  them,  and  it  must  also  be  implied 
that  only  a  reasonable  number  shall  be  presented  for  considera- 
tion. 

The  law  designs  that  instructions  shall  be  so  accurate  and 
appropriate  as  to.  aid  the  jury  in  reaching  a  proper  verdict. 
It  was  not  designed  that  a  party,  by  asking  an  unreasonable 
number,  might  compel  the  court  eitlier  to  pass  upon  them 
without  due  consideration  or  suspend  the  trial  until  such  con- 
sideration could  be  had.  To  prevent  abuse  of  this  right,  and 
perversion  of  the  law,  the  court  may,  in  its  discretion,  place  a 
limit  upon  the  number  it  will  consider,  as  it  may  upon  the  num- 
ber and  length  of  addresses  to  the  jury  and  upon  the  number 
of  witnesses  to  be  heard  and  the  extent  of  their  examination 
upon  each  branch  of  the  case;  and  a^  it  may,  in  general,  make 
such  rules  and  limitations  as  are  necessary  to  the  proper  and 
orderly  dispatch  of  business. 

What  that  limit  shall  be  nmst  depend  upon  circumstances. 
It  should  not  be  unreasonable  nor  without  due  notice.  We 
can  not  say  the  discretion  was  improperly  exercised  in  the 
present  instance. 

A  majority  of  the  court  hold  also  there  was  no  substantial 


20  Appellate  Courts  of  Illinois. 

County  of  Christiaa  t.  Rockwell. 

arrorin  the  ruling  upon  certain  questions  put  to  jurors  as  to 
how  they  would  be  inclined  to  decide  the  case  if  tlie  evidence 
were  equally  balanced  and  that  such  a  question  should  be 
accomi>anied  by  a  statement  of  the  legal  rule  involved.  The 
remaining  points,  as  to  the  admission  of  testimony  that  a  minor 
son  of  deceased  is  a  cripple,  the  testimony  of  experts,  the  im- 
peaching testimony  and  that  the  damages  are  excessive,  are 
overruled. 

The  condition  of  the  son  might  be  considered  in  determin- 
ing the  extent  of  support  necessarily  required  during  minority 
and  perhaps  afterward. 

The  expert  testimony  was  relevant  and  tended  to  throw  light 
upon  an  important  point  in  issue,  and  the  im|)eaching  testimony 
was  sufficiently  within  the  range  of  the  questions  put  to  the 
witness  sought  to  be  im|)eachcd.  The  damages,  while  fully 
as  high  as  warranted  by  the  evidence,  do  not  appear  to  us  so 
high  as  to  call  for  unfavorable  comment 

For  the  giving  of  the  7th  instruction  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Ileversed  and  remanded. 


Clou  NT  Y  OF  Christian 

25    ao 

50    578  V. 


25      20. 

66    388i 


Charles  V.  Rockwell. 

Paupers — Medical  Services— Emergency — Action  against  County — i?e- 
cocery — Costs,  ^ 

1.  Where  a  physician  has  rendered  necessary  services,  in  an  emerfifency, 
to  a  minor  whose  mother  is  dead  and  whose  father  is  idle  and  worthless  and 
does  not  provide  for  his  children,  he  may.  in  the  first  instance,  maintain  an 
action  afrainst  the  county  for  such  ptirt  of  his  bill  as  the  county  is  liable  to 
pay,  although  he  has  property  sufficient  to  pay  part  of  the  bill. 

2.  When  a  county  is  sued  as  de'endant  it  is  within  the  terms  of  Sec.  7» 
Chap.  33,  R.  S.,  and  judfi^ment  may  be  rendered  against  it  for  costs. 

[Opinion  filed  February  17,  18S7.] 
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In  error  to  the  Circuit  Court  of  Christian  County ;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mr.  John  Q.  Drennan,  State's  Attorney,  for  plaintiff  in 
error. 

The  court  certainly  erred  in  rendering  judgment  against 
the  defendant  for  costs.  Sec.  17,  Chap.  33,  R  S.;  People  v. 
Coulters,  9  111.  App.  39 ;  Cumberland  County  v.  Edwai'ds,  76 
111.545. 

Mr.  "W.  M.  Provine,  for  defendant  in  error. 

Wall,  J.  This  was  an  action  in  assumpsit  against  the  County 
of  Christian  to  recover  pay  for  professional  services  rendered 
by  the  plaintiff  as  surgeon  to  one  Kobert  Watts,  an  alleged 
pauper.  The  case  was  tried  by  the  court,  a  jury  being  waived, 
and  there  was  a  judgment  for  plaintiff  for  $50  and  costs,  from 
which  an  appeal  is  prosecuted  by  the  county. 

It  appeared  in  evidence  that  the  alleged  pauper  was  a  boy  aged 
about  eleven  years  old  who  had  been  seriously  injured  by  the 
accidental  discharge  of  a  gun.  His  mother  was  dead  and  his 
father  an  idle,  worthless  person  wholly  without  means^  had 
neglected  to  provide  for  him,  and  for  a  considerable  time  he 
Lad  been  without  a  fixed  home,  going  from  one  place  to  an- 
other and  dependent  upon  charity  for  his  support. 

When  the  accident  occurred  he  was  near  the  house  of  one 
Wright,  a  farmer,  by  whom  he  was  cared  for,  and  who  sent 
for  the  plaintiff.  It  was  found  that  to  save  the  boy's  life  it 
was  necessary  to  amputate  the  injured  leg,  and  it  was  impor- 
tant that  this  should  be  done  promptly. 

There  was  no  time  to  apply  for  aid  to  any  county  official 
nor  was  there  any  attempt  to  do  so,  but  the  operation  was  per- 
formed without  delay  and  with  such  skill  that  a  rapid  recovery 
ensued.  This  service  was  worth  $125.  The  boy  had  no  prop- 
erty except  an  undivided  interest  in  a  small  tract  of  land, 
which  interest  was  worth  about  $75.  It  is  clear  that  if  he  had 
been  wholly  without  property  he  would  have  been  a  proper 
subject  for  county  support  and  that  the  emergency  was  such  as 
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to  warrant  immediate  action  of  the  plaintiff  without  waiting  to 
confer  with  county  officials.  Ch.  107,  Sees,  14,  23  and  24,  R. 
S.;  Seagraves  v.  City  of  Alton,  13  Til.  366,  371;  Board  of 
Supervisors  v.  Eejnolds,  49  111.  186;  Perry  County  v.  City  of 
Du  Quoin,  99  111.  479. 

It  is  urged,  however,  that  as  the  boy  had  a  proi^rty  inter- 
est worth  $75,  he  was  not  within  the  provision  of  the  law. 
His  estate  was  inadequate  to  supply  his  necessities. 

Suppose  he  had  but  $5  worth  of  property,  would  it  be  said 
that  he  was  thereby  deprived  of  the  protection  of  the  law  i 
Manifestly  he  wBspro  tanto  within  the  statute.  Then  was  it 
necessary  for  the  plaintiff  to  exhaust  the  estate  before  present- 
ing his  demand  against  the  county  ?  We  think  not,  and  that 
it  was  competent  for  him  to  sue  the  county  in  the  first  instance, 
and  recover  such  proportion  of  his  claim  as  the  county  would 
in  the  end  be  liable  to  pay.  The  allowance  made  by  the  court 
was  justified  by  the  proof  in  the  case. 

It  is  objected  tliat  it  was  error  to  render  a  judgment  against 
the  county  for  co^^ts.  The  section  cited  in  support  of  this 
proposition.  Sec.  17,  Ch.  33,  and  the  case  referred  to  in  the 
same  connection,  would  be  in  point  if  this  were  an  action  in 
which  the  county  sues  as  plaintiff. 

"Where,  however,  the  county  is  sued  as  defendant  it  is  with- 
in the  terms  of  Sec.  7,  and  if  the  plaintiff  recovers  his  debf 
or  damages,  he  will  also  recover  costs  of  suit 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


G.  W.  Montgomery  and  H.  C.  Craig,  Partners, 

V. 

W.  L.  Black  et  al.,  Partners. 

Partnership — Issue  as  to  Existence  of— Evidence — Practice. 

1 .  Where  the  qDestion  at  issue  is  whether  several  persons  are  partners*  ^ 
the  declarations  or  admissions  of  one  of  them  in  reference  to  the  existence 
of  the  partnership,  are  inadmissible  as  against  the  others* 


Third  District — November  Term,  1886.      23 

Montgomery  v.  Black. 

2.    The  appellant  can  not  complain  that  evidence  offered  by  himself  and 
in  his  interest  was  improperly  admitted. 

[Opinion  filed  February  17, 1887.] 

Appeal  from  the  Circnit  Court  of  Adams  County;  the 
Hon.  WiLUAM  Maj^h,  Judge*  presiding. 

Mr.  Iba  M.  Moorb,  for  appellants. 

The  defendants  by  their  conduct  are  estopped  from  deny- 
ing that  their  firm  name  was  W,  L.  Black  &  Company,  for,  by 
permitting  a  sign,  W.  L.  Black  &  Company,  dealers  in  hay, 
grain  and  agricultural  implements,  to  be  put  up,  or  kept  up, 
at  their  place  of  business;  by  contracting  in  the  firm  name  of 
W.  L.  Black  <fc  Company;  by  receiving  and  selling  goods  in 
that  name;  by  advertising  in  the  papers  that  the  firm  of  W. 
L.  Black  &  Company  were  dealing  in  hay,  grain  and  agricult- 
ural implements  (St.  Louis  M.  P.  Company  v.  Parker,  69  111. 
73;  Ellis  v.  Bronson,  40  111.  555);  by  taking  notes  for  agricult- 
ural implements,  payable  to  W.  L.  Black  &  Company;  by 
signing  a  note  by  the  name  of  W.  L.  Black  &  Company;  by 
using  the  letter  heads  in  their  common  business,  stating  that 
they  were  dealing  in  hay,  grain  and  agricultural  implements 
(Ellis  V.  Bronson,  40  111.  455);  by  permitting  W.  L.  Black  to 
open  an  account  in  the  name  of  W.  L.  Black  &  Company  and 
draw  checks  in  their  name,  they  have  held  themselves  out  to 
the  world  as  partners  under  that  name.  Fisher  v.  Bowles,  20 
111.  396;  Ellis  v.  Bronson,  40  111.  455;  Carver  v.  Dows,  la. 
374;   Stark  v.  Corey,  46  111.  431. 

The  defendants,  Conner  and  N.  S.  Black,  are  not  relieved 
from  liability  because  they  did  not  know,  or  did  not  have 
notice  that  W.  L.  Black  was  dealing  with  the  plaintiffs,  as  he  did, 
for  he  was  their  agent,  and  knowledge  of  the  agent  binds  princi- 
pal. Singer  Manufacturing  Co.  v.  Holdfodt,  86  111.  456.  And 
notice  to  an  agent  is  notice  to  the  principal.  St  P.,  F.  &  M. 
Ins.  Co.  V.  Wells,  89  111.  82;  Williams  v.  Tartnall,  29  111.  553. 

Messrs.  McMurky  &  McMurry  and  Bonnet  &  Woods,  for 
appellees. 
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Conger,  J.  This  was  an  action  for  assumpsit  to  recover 
upon  a  promissory  note  of  $100,  and  a  balance  upon  a  bank 
account  of  $1,034.02,  brought  by  appellants  against  Will- 
iam L.  Black,  Samuel  N.  E|lack  and  Charles  0.  Conner.  The 
declaration  charged  that  the  two  Blacks  and  Conner  were 
partners,  under  the  name  and  style  of  W.  L.  Black  &  Company, 
and  as  such  liable  for  the  note  and  bank  account. 

William  L.  Black  was  never  served,  and,  so  far  as  we  can  find 
from  an  inspection  of  the  record,  his  appearance  was  not  en- 
tered. 

Samuel  N.  Black  and  Conner  each  filed  a  plea  in  abatement 
denying,  under  oath,  their  joint  liability  with  the  co-defend- 
ant. Upon  these  two  pleas  issue  was  joined,  and  the  court 
below,  a  jury  having  been  waived,  found  the  issues  for  appel- 
lees, Samuel  N.  Black  and  Conner,  and  rendered  judgment 
against  appellants  for  costs. 

The  vital  question  raised  by  these  pleas  was,  whether  appel- 
lees, Conner  and  Samuel  N.  Black,  were  members  of  the  firm 
of  W.  L.  Black  &  Company.  Tne  evidence  upon  this  point  is 
quite  voluminous,  and  it  would  subserve  no  good  purpose  to 
discuss  it,  as  we  see  no  good  reason  for  interfering  with  the  con- 
clusion reached  by  the  Circuit  Court. 

There  were  admissions  and  declarations  of  appellees  and 
William  L.  Black  as  to  who  composed  the  firm  of  W.  L.  Black 
&  Company  admitted  in  evidence  upon  both  sides  of  the  con- 
troversy that  we  regard  as  incompetent  testimony. 

The  ejfistence  of  the  partnership,  as  we  have  said,  was  the 
issue  being  tried,  and  in  such  case  the  admissions  or  statements 
of  one  defendant,  in  the  absence  of  his  co-defendants,  in  refer- 
ence to  the  ex  stence  of  the  partnership,  are  -inadmissible 
against  his  co-defendants.  Hahn,  etc.,  v.  St.  Clair  S.  &  Ins. 
Co.,  50  111.  456;  Gardner  v.  N.  W.  M.  Co.,  52  111.  367. 

Especially  was  it  error  to  admit  the  statements  of  W.  L. 
Black,  who  was  not  served,  and  was  not  appearing  in  the  case, 
as  to  the  issue  of  partnership,  against  Samuel  N.  Black  and 
Conner.    Smith  v.  Hulett,  65  111.  495. 

The  admission  of  this  evidence  being  at  the  instance  of  ap- 
pellants, and,  if  regarded  by  tlie  court  at  all,  being  for  their 
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benefit,  is  not  a  matter  of  wliich  they  can  be  heard  to  com- 
plain. 

The  conclusion  reached  by  the  court  below,  we  think,  was 
justified  by  the  proper  evidence  in  the  case  and,  therefore,  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Trustees  of  Schools 

V. 

The  People  of  the  State  of  Illinois  ex  rel.W.  M. 

Duffey  et  al. 

Schools — Formation  of  New  District — Act  of  June  18,  1883 — Petition  to 
Trustees — Sufficiency  of— Affidavit — Mandamus. 

In  a  proceeding  by  manclamus  to  compel  certain  Trustees  of  Schools  to 
concur  -with  others  in  the  formation  of  a  new  school  district,  it  is  held: 
That  the  petition  to  the  trustees  was  sufficient;  that  it  was  unnecessary  to 
set  out  the  boundaries  of  the  old  districts ;  that  it  is  immaterial  that  an  affi- 
dai^it,  not  required  by  law,  failed  to  state  all  that  is  required  to  warrant  the 
formation  of  a  new  district;  and  that  the  Trustees  were  bound  to  grant  the 
petition  if  the  proper  conditions  existed. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circnit  Court  of  Tazewell  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding. 

Mr.  WiLUAM  Don  Maus,  for  appellants. 

T  Mr.  B.  S.  Prettyman,  for  appellee. 

Wall,  J.  This  was  a  proceeding  by  mandmmis  to  compel 
the  appellants,  who  are  Trustees  of  Schools  of  two  townships, 
to  concur  with  the  trustees  of  two  other  townships  in  the  for- 
mation of  a  new  school  district  pursuant  to  Sec.  1  of  the  Act 
of  June  18,  1883,  Starr  &  C.  III.  Stat.,  p.  2214,  par.  34. 

The  appellants  demurred  to  the  petition  and  the  demurrer 
was  overruled.  The  propriety  of  this  ruling  is  the  only 
question  now  arising. 


26  Appellate  Courts  of  Illinois. 

Trustees  of  Schools  v.  The  People. 

—  -  _      J —  -      -    -  — —  —    — ^ 

The  statute  referred  to  provides  a  mode  of  forming  a  new 
district  of  territory  lying  in  three  or  more  districts  and  in 
three  or  more  townships.  Such  a  territory  containing  popu- 
lation of  not  less  than  400  may  be  made  a  new  district 
upon  the  petition  of  two-thirds  of  the  legal  voters  therein, 
tlie  proper  petitions  being  presented  to  the  several  boards 
of  trustees  and  notices  being  given  to  the  several  boards  of 
directors  whose  districts  are  affected  in  the*  manner  fixed  by 
Sec.  33  of  the  general  school  law,  provided  that  in  the  forma- 
tion of  a  new  district,  territory  shall  not  be  taken  from  any 
existing  district  so  as  to  leave  it  with  less  than  twenty  families 
nor  with  taxable  property  ^f  an  assessed  value  of  less  than 
$50,000.  When  the  proper  conditions  exist  the  trustees  must 
grant  the  petition.  They  have  no  discretion.  They  may  in- 
quire into  the  facts  and  may  grant  or  deny  as  the  case  may 
warrant,  but  their  decision  is  not  conclusive.  The  propri- 
ety of  it  may  become  the  subject  of  judicial  investigation  in 
a  proceeding  by  Taandamus, 

The  petition  in  this  case  contains  all  the  necessary  aver- 
ments as  to  the  facts  required  in  the  formation  of  the  new 
district,  including  the  allegations,  in  detail,  of  the  petitions  and 
notices  of  the  several  boards  of  trustees  and  directors. 

Copies  of  these  petitions  to  the  trustees  are  made  exhibits, 
including  copies  of  certain  affidavits  as  to  their  truth  and 
certain  certificates  of  the  County  Clerk  as  to  the  amount  of 
taxable  property,  etc. 

It  is  suggested  that  these  exhibits  thus  referred  to  do  not 
support  the  petition  for  mandamus  and  therefore  it  is  ob- 
noxious to  demurrer. 

It  is  assumed  the  only  proofs  offered  to  or  considered  by 
the  trustees  were  those  contained  or  referred  to  in  these  exhib- 
its, and  if  these  are  insufficient  the  petition  for  manda/m/us  is 
defective. 

Attention  is  therefore  directed  to  the  affidavits  of  Duffy  and 
Holmes  atbiched  to  the  petitions  to  the  trustees,  and  it  is  argued 
that  these  affidavits  fail  to  state  that  the  signers  of  the  peti- 
tions reside  in  said  territory  or  that  they  are  legal  voters,  and 
that  they  fail  to  state  that  the  part  of  Union  District  No.  2,  not 
taken,  will  conta-n  the  number  of  families  and  the  amount  of 
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property  the  law  requires.  Assuming  this  to  be  so  we  tliink 
there  is  nothing  in  the  objection.  The  law  does  not  require 
these  affidavits  to  accompany  the  petition  to  the  trustees.  All 
that  is  necessary  to  set  the  trustees  in  motion  is  to  present  the 
petition  signed  by  the  requisite  number  of  voters.  No  veri- 
'fication  is  required.  The  trustees  must  then  ascertain  whether 
the  necessary  conditions  exist,  and  if  so  they  must  form  the 
new  district  The  wish  of  the  people  so  expressed  and  under 
the  prescribed  conditions,  must  be  obeyed. 

While  the  proper  petition  is  essential,  and  the  trustees  may 
not  move  without  it,  no  reason  is  perceived  why  it  should  be 
fatal  to  the  proceedings  that  an  affidavit  which  is  unnecessarily 
appended  to  the  petition  fails  to  state  all  that  must  appear  to 
warrant  the  formation  of  the  new  district  With  regard  to 
Union  District  'No.  2,  it  is  suggested  by  counsel  for  appellees 
that  the  court  will  take  judicial  notice  of  its  boundaries  and 
upon  comparing  them  with  the  pelition  it  will  be  found  that 
it  is  all  embraced  in  the  proposed  new  district  It  is  enough, 
liowever,  that  the  petition  for  mandajnus  does  in  terms  aver 
that  in  the  formation  of  the  proposed  new  district,  territory 
will  not  be  taken  froon  .any  existing  district  so  as  to  leave 
therein  less  than  twenty  families  or  $50,000  worth  of  prop- 
erty as  assessed  for  taxation.  This  allegation  is  admitted  by 
the  demun*er  to  be  true. 

It  is  objected  also  that  the  boundaries  of  the  districts  as 
they  now  exist  are  not  set  out  in  the  petition.  No  necessity 
for  such  averment  is  perceived.  The  form  and  boundaries  of 
the  several  school  districts  are  of  course  known  to  the  trustees 
in  fact,  as  they  are  presumed  in  law  to  be  known  to  the  pub- 
lic in  general.  The  inquiry  which  the  trustees  are  to  make 
must,  to  a  great  extent,  be  of  a  summary  nature  and  might  be 
wholly  m^t  and  answered  by  facts  within  their  own  per- 
sonal knowledge.  It  would  not  aid  them  to  insert  such  de- 
scription in  the  petitions  addressed  to  them  nor  do  we  see  what 
assistance  it  would  be  to  the  court  The  whole  proceeding  is 
statutory  and  upon  comparing  the  petition  with  the  statute 
we  find  no  substantial  defect 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois 

V. 

John  Nedrow. 

Pharmacy  Act— See,  15—**  Fine  "  or  **  Penalty  ''—Lien  <^  State's  At- 
torney—Sec.  8,  Chap.  53,  R,  S. 

A  fine  or  penalty  recovered  under  the  Pharmacy  Act  is  subject  to  the 
lien  of  the  State '6  Attorney  for  any  unpaid  fees  due  him.  If  no  such  fees 
are  due  him,  or  after  he  is  paid,  such  fine  or  penalty,  or  the  remainder 
thefoof I  is  to  be  divided  as  provided  by  Sec.  15  of  the  Pharmacy  Act. 

[Opinion  filed  February  17,  1887.] 

Agreed  case  certified  from  the  Circuit  Court  of  Adams 
County;  the  Hon.  William  Marsh,  Judge,  presiding. 

This  is  an  agreed  case  certified  from  the  Circuit  Court  of 
Adams  County,  arising  on  a  motion  of  the  State's  Attorney  of 
Adams  County,  and  cross-motion  by  tlie  Board  of  Pharmacy, 
for  a  rule  on  the  clerk  of  the  Adams  Circuit  Court  to  pay  over 
the  penalty  collected  by  him  in  the  above  entitled  cause  against 
John  N.  Nedrow. 

STATEMENT  OF  FACTS. 

As  appeal's  from  the  record  and  the  agreed  state  of  facts  set 
out  in  the  abstract,  the  people  of  tlie  State  of  Illinois  recov- 
ered a  judgment  before  a  Justice  of  the  Peace  of  Adams 
County  against  John  N.  Nedrow  on  the  3d  of  October,  18S3, 
for  $50,  the  penalty  prescribed  for  violation  of  the  29th  sec- 
tion of  what  is  conmionly  called  the  Pharmacy  Act.  2  Starr 
&  C.  111.  Stat.,  1607. 

Nedrow  took  an  appeal  to  the  Circuit  Court,  and  on  a  trial 
there  before  the  court  and  a  jury,  at  the  September  term, 
1884,  a  verdict  and  judgment  was  rendered  in  Nedrow's  favor. 
The  people  appealed  from  that  judgment  to  this  court  and  at 
the  November   term,  1884,  but  on  the  16th  day  of  January, 
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18S5,  the  judgment  of  the  Circuit  Court  was  reversed  and  the 
cause  remanded.  At  the  October  term  of  the  Circuit  Court 
Nedrow  dismissed  his  appeal  from  the  Justice  and  paid  the 
judgment  of  the  Justice  of  the  Peace  to  the  clerk  of  the  Cir- 
cuit Court,  who  now  holds  the  amount  of  the  judgment  sub- 
ject to  be  paid  over,  either  to  the  State's  Attorney  or  to  the 
Board  of  Pharmacy  or  in  paii;  to  one  and  part  to  the  other,  as 
it  shall  be  judicially  determined  he  should  pay  it.  It  is  agreed 
further  that  Oscar  P.  Bonney,  Esq.,  tlie  present  State's  Attor- 
ney of  Adams  County,  w^as  not  such  State's  Attorney  at  any 
time  when  the  above  proceedings  were  had,  except  when  the 
opinion  of  the  Appellate  Court  was  filed,  and  when  said  cause 
was  remanded,  and  the  appeal  dismissed,  and  the  judgment 
paid  to  the  clerk,  as  above  stated,  he  was  such  State's  Attor- 
ney. Also  that  at  time  said  judgment  was  paid,  the  unpaid 
fees  to  said  State's  Attorney  exceeded  $500,  and  that  said 
State's  Attorney  does  not  claim  and  is  not  entitled  to  said  $50 
or  any  part  of  it  for  fees  earned  in  said  cause,  but  doe's  claim 
the  said  judgment  to  be  applied  by  him  in  payment  as  far  as  it 
will  go,  of  his  unpaid  fees  as  aforesaid. 

It  is  further  agreed  as  follows : 

"And  it  is  hereby  agreed  between  the  State's  Attoniey  and 
the  said  Board  of  Pharmacy,  that  if  the  said  State's  Attorney 
IB  entitled  to  said  fifty  ($50.00)  dollars,  or  any  part  of  the  same, 
under  the  foregoing  state  of  facts  and  the  laws  of  this  State, 
that  the  clerk  shall  pay  the  same  to  him,  and  that  judgment 
shall  be  so  ordered  for  the  whole,  or  such  amount  as  he  shall 
be  so  entitled  to.  On  the  other  hand,  if,  under  the  foregoing 
state  of  facts  and  laws  of  this  State,  the  Board  of  Pharmacy  is 
entitled  to  the  said  fifty  ($50.00)  dollars,  or  any  part  of  the 
same,  the  court  shall  order  the  clerk  to  pay  the  same  or  such 
part  thereof  to  the  said  Board  of  Pharmacy,  under  the  motion 
and  cross-motion  herein." 

Mr.  OsoAB  P.  Bonnet,  State's  Attorney,  in  support  of  mo- 
tion. 

Messrs.  Carter  &  Govbrt,  for  Board  of  Pharmacy,  contra. 
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Conger,  J.  It  is  insisted  by  the  Board  of  Pharuiacy  tliat 
the  State's  Attorney  is  not  entitled  to  the  $50  in  question : 
first,  because  it  was  not  procu7*ed  by  him  within  the  meaning 
of  the  8th  Sec.  of  Chap.  53,  for  the  reason  that  at  the 
time  of  the  recovery  of  the  penalty  against  Nedrow  before  the 
Justice,  Mr.  Bonney  was  not  the  incumbent  of  the  office  of 
State's  Attorney.  He  was,  however,  when  the  remand ino;  order 
from  this  court  was  filed  in  the  Circuit  Court,  and  iS'cdrow,  re- 
fusing to  prosecute  his  appeal  further,  dismissed  it  and  paid  the 
amount  to  the  clerk. 

Tiie  State's  Attorney  beino^  then  present,  representing^  the 

people,  we  think  hcproeured  such  payment  as  much  as  he  does 

in  cases  where  a  defendant  in  a  misdemeanor,  fearful  of  the 

result  of  trial,  enters  a  plea  of  guilty  and  pays  such  fine  as  the 

•  court  may  impose. 

The  money,  in  this  case,  was  procured  by  the  State's  Attor- 
ney standing  ready  to  enforce  the  law  by  a  trial,  and  Nedrow 
preferring  to  pay  it  without  trial. 

The  claim  of  the  Board  to  the  money  is  based  npon  the  last 
clause  of  Sec.  15  of  the  Pharmacy  Act,  which  is  as  follows : 
"All  penalties  collected  under  the  provisions  of  this  act  shall 
inure  one-half  to  the  Board  of  Pharmacy  and  the  remainder 
to  the  school  fund  of  the  county  in  which  the  suit  was  prose- 
cuted and  judgment  obtained." 

The  State's  Attorney  bases  his  claim  upon  the  last  clause  of 
Sec.8  of  the  Fees  and  Salaries  Act,  which  is  as  follows :  "  State's 
Attorneys  shall  have  a  lien  for  their  fees  on  judgments  for 
fines  or  forfeitures  procured  by  them  for  their  fees  and  earn- 
ings until  they  are  fully  paid,  and  such  payment  shall  operate 
as  a  release  of  the  lien  created  by  this  act." 

It  is  insisted  by  counsel  for  the  Board  '^that  the  State's  At- 
toniey's  lien  and  right  of  payment  being  confined  by  the  stat- 
ute to  judgments  for  Ji7ies  Rud  forfeitures,  can  not  be  extended 
to  judgments  ioT  penalties.  The  word  penalty  is  not  men- 
tioned in  the  section  of  the  act  under  which  the  State's  Attor- 
ney claims.  Nor  is  the  wordfne  mentioned  in  the  Pharmacy 
Act.  Even  if  the  two  words,  ^;i^  2L\\d  penalty^  may  be  used 
interchangeably  in  the  same  law,  to  express  the  same  meaning. 
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still  the  Legielatnre  has  not  seen  proper  to  bo  use  these  words 
in  the  same  sense  in  these  two  acts." 

Counsel  have  not  given  the  Pharmacy  Act  a  very  careful 
examination,  as  it  is  provided  in  Sec.  13  of  the  act  that  for  a 
violation  of  its  provisions  the  offender  shall  bo  subject  to  a 
fine  of  not  less  than  $50  nor  more  than  $100.  And  we  hardly 
think  counsel  for  the  Board  would  admit  they  have  no  right 
to  claim  one-half  of  such  fine^  for  the  reason  that  the  last 
clause  of  Sec.  15  mentions  oi^^  jpenaltieB. 

Whatever  the  technical  diflference  may  be  in  the  words  fine . 
and  penalty,  we  are  satisfied  they  mean  the  same  thing  in  the 
Pharmacy  Act,  and  that  the  penalty  in  question  is  subject  to 
the  lien  of  the  State's  Attorney,  as  provided  in  Sec.  8  of  the 
Fees  and  Salaries  Act,  and  must  first  be  applied  toward  the 
discharge  of  his  legal  claim,  and  after  he  is  paid  his  lien 
ceases,  and  then  if  any  portion  remains  undisposed  of  it  be- 
longs to  the  Board  and  the  school  fund,  as  provided  by  Sec.  15 
of  the  Pharmacy  Act. 

The  decision  of  the  Circuit  Court  being  in  accordance  with 
these  views  was  right,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Lewis  E.  Montgomery 

V. 

Edward  McGuire  and  Samuel  T.  Brush. 

Trover — Conversion  of  Cattle — Bight  of  Possession — Contracts — Evi- 
dence— Conflict  of— Statements  by  Third  Persons — Admissibility  of. 

In  an  action  of  trover  for  the  conversion  of  127  head  of  cattle  which  were 
placed  in  the  defendant's  pasture  by  certain  third  persons,  in  whose  posses- 
sion the  cattle  were  and  who  had  a  special  contract  with  the  defendant  for 
the  nse  of  his  pasture,  it  is  held:  That  the  verdict  of  the  jury,  finding  that 
there  was  no  change  in  the  ownership  or  possession  of  the  cattle,  is  conclu- 
sive, the  evidence  being  conflieting;  that  statements  in  reference  to  the 
matter  made  by  said  third  persons,  unless  made  at  the  time  and  as  a  part  of 
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the  tranfiactioiiy  were  properly  excluded ;  that  the  insolvency  of  such  third 
persons  was  such  a  **  disability*'  within  the  meaning  of  the  contract  between 
them  and  the  plaintiffs  as  entitled  the  latter  to  the  possession  of  the  cattle 
and  gave  them  the  right  to  bring  this  suit. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  S^mgainon  County;  the 
Hon.  Jahks  a.  Ckeiohton,  Judge,  presiding. 

Messrs.  Connolly  &  Matheb  and  C.  C.  &  Stuajjt  Brown, 
for  ap])ellant. 

We  submit  that  as  to  Montgomery,  who  was  without  notice, 
the  contract  between  McGuire  &  Brush  of  the  one  part  and 
Milligan  &  Mcllvane  of  the  other  part,  made  Milligan  & 
Mcllvane  the  owners  of  the  cattle,  and  Montgomery  had  the 
right  to  treat  them  as  the  cattle  of  Milligan  &  Mcllvane. 
Koch  V.  Willi,  63  111.  144. 

As  to  Montgomery,  this  contract  was  a  sale  of  the  cattle 
from  McGuire  &  Brush  to  Milligan  &  Mcllvane. 

When  the  identical  thing  delivered  is  to  be  returned  it  is  a 
baihnent,  and  the  title  to  the  property  is  not  changed,  but 
when  there  is  no  obligation  to  restore  the  specific  thing^  hut 
only  its  value^  it  is  a  sale.     Lonergan  v.  Stewart,  55  111.  44,  49. 

When  the  owner  voluntarily  parts  with  his  goods,  and  clothes 
the  purchaser  with  the  iTidicia  of  ownership,  title  passes  to  a 
third  party  who  has  no  knowledge  of  any  condition  attached 
to  the  former  sale,  or  any  fraud,  if  there  be  a  fraud.  Jen- 
nings V.  Gage,  13  111.  610 ;  Brundage  v.  Camp,  21  111.  330. 

If  owner  has  been  deceived  and  defrauded  into  parting  with 
his  property,  he  can  not  reclaim  it  from  one  who  afterward 
buys  it  in  good  faith.     Parsons  on  Contracts,  Vol.  1,  p.  520. 

Appellees  had,  as  against  the  appellant,  neither  a  right  of 
property,  nor  a  right  of  possession  in  these  cattle,  at  the  time 
of  the  commencement  of  this  suit  in  the  spring  of  1886. 

Both  right  of  property  and  right  of  possession,  as  against 
the  defendant,  are  necessary  to  maintain  trover.  Forth  v. 
Pursley,  82  111.  152;  Eisendrath  v.  Knauer,64  111.  396;  Ber- 
tholf  V.  Qninlan,  68  111.  297;  Owens  v  Weedman,  82  111.  409- 
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Mr.  William  J.  Allen,  for  appellees. 

Conger,  J.  This  was  an  action  in  trover  brought  by  ap- 
pellees against  appellant  in  the  Circuit  Court  of  Sangamon 
County,  for  conversion  of  127  head  of  cattle. 

On  the  lf)th  day  of  June,  18S5,  appellees  McGnire  & 
Brush  entered  into  the  following  agreement  with  the  firm  of 
Milligan  &  Mcllvane:  ' 

AGREEMENT. 

"  This  agreement  made  and  entered  into  this  sixteenth  day 
of  June,  A.  D.  1885,  between  Edward  McQuire  and  Samuel 
Brush,  of  Carbondale,  Illinois,  party  of  the  first  part,  and 
Milligan  &  Mcllvane,  a  firm  composed  of  W.  M.H.  Milligan, 
of  Perry  County,  Illinois,  and  T.  D.  Mcllvane,  of  Chris- 
tian County,  Illinois,  party  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part  have,  on  the  date  of  this 
agreement,  appointed  the  said  firm  of  Milligan  &  Mcllvane 
their  agents,  to  sell  a  certain  lot  of  cattle,  and  have  this  day 
consigned  to  the  said  firm  at  Moaweqna,  in  Christian  County, 
Illinois,  to  be  transported  by  the  Illinois  Central  Railroad 
Company,  the  said  lot  of  cattle,  consisting  of  two  hundred  and 
eighteen  (218)  head,  principally  one  and  two  years  old,  to  be 
sold  by  the  said  Milligan  &  Mcllvane,  as  the  agents  of  the 
said  McQuire  &  Brush,  under  the  following  limitations.  In 
consideration  of  the  present  value  of  said  cattle,  and  the 
probable  increase,  by  reason  of  growth  and  improved  condi- 
tion, and  for  other  valuable  considerations,  the  said  Milligan 
&  Mcllvane  are  to  assume  all  expense  and  charge  of  trans- 
portation, feed,  pasturage  and  care  of  said  cattle,  from  and 
after  the  date  of  this  agreement,  and  hereby  agree  to  sell  or 
otherwise  dispose  of  said  cattle  on  or  before  the  first  day  of 
November,  1885,  and  hereby  guarantee  and  agree,  and  by 
these  presents  bind  themselves,  their  heirs,  administrators, 
executors  and  assigns,  to  pay  unto  the  said  Edward  McGuire 
and  Samuel  Brush,  or  their  order,  their  heirs,  administrators, 
executors  or  assigns,  on  or  before  the  first  day  of  November, 
1885,  the  sum  of  thirty-four  hundred  and  forty-four  dollars 
($3,444)  with  interest  at  the  rate  of  eight  per  cent,  per  annum 
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from  the  date  hereof  until  the  same  be  paid  ;  it  being  under- 
stood and  agreed  that  any  amount  in  excess  of  the  above 
named  sum,  with  interest  at  eight  per  cent,  per  annum  from 
this  date  until  the  same  be  paid,  arising  from  the  sale  of  said 
cattle,  shall  be  paid-to  and  held  by  said  Milligan  &  Mcllvane, 
as  their  compensation  as  agents,  for  freight  charges,  feed  and 
pasturage,  and  all  other  expenses  incurred  on  account  of  same 
until  sold. 

"  It  is  further  understood  and  agreed  by  said  Milligan  & 
Mcllvane,  that  whenever  any  number  or  part  of  said  cattle 
are  sold  by  them,  the  proceeds  of  such  sale,  after  deducting 
pro  rata  expenses  and  charges,  are  to  be  paid  to  the  said  Mc- 
Guire «fe  Brush,  such  payment  to  bo  entered  on  this  contract 
as  a  credit,  and  when  the  sum  of  such  payments  shall  amount 
to  the  aforesaid  sum  of  thirty-four  hundred  and  forty-four 
dollars  ($3,444)  and  accrued  interest,  then  this  agreement  shall 
be  canceled,  and  the  cattle  remaining  unsold,  if  any,  shall 
become  the  property  of  Milligan  &  Mcllvane. 

^*It  is  understood  and  agreed  that  the  said  Milligan  & 
Mcllvane  are,  and  shall  act  as  agents  of  the  said  McGuire  & 
Brush  for  the  sale  of  the  aforesaid  cattle,  and  in  case  of  the 
death  or  inability  to  act  of  either  member  of  said  firm  of  Mil- 
ligan &  Mcllvane,  then  the  surviving  partner  shall  carry  out 
and  execute  the  terms  of  this  agreement;  and  further,  if  both 
members  of  said  firm  shall  die  or  be  prevented  by  disability 
from  carrying  on  their  business  before  compliance  with  this 
contract,  then  the  said  McGuire  &  Brush,  or  their  assigns, 
shall  have  the  right  to  take  possession  of  any  or  all  of  said 
cattle  remaining  unsold  and  accounted  for  at  such  time,  and 
to  sell  the  same  to  the  best  advantage  and  apply  the  pro- 
ceeds to  the  pa^^ment  of  the  balance  that  may  be  due  upon  the 
contract,  paying  over  the  residue,  if  any,  to  the  heirs  or  assigns, 
or  legal  representatives  of  the  said  firm  of  Milligan  &  Mcll- 
vane. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their 
.hands  and  seals  the  day  and  year  first  above  written. 

"  Edward  McGuire,  [seal] 

"  Samuel  T.  Brush,  [seal] 

**  Milligan  &  McIlvane    [seal] 


Third  District — November  Te^m,  1886.     35 

Montgomery  v.  McGuire. 


"It  is  hereby  mutually  agreed  that  the  within  agreement, 
conti-act  and  agency,  in  all  its  parts,  provisions  and  conditions 
shall  be,  and  it  is  hereby  renewed,  prolonged  and  extended 
to  and  until  the  first  day  of  September,  A.  D.  1886. 

^*In  witness  whereof  we,  the  parties  to  the  within  agreement, 
have  hereunto  fixed  our  hands  and  seals  this  9th  day  of  No- 
vember, A.  D.  18S5. 

"Edward  McGuirb,  [seal] 

"  S  AMD  EL  T.  Brush,  [seal] 

"  MiLLIGAN  &  McIlVANE.  [sEAL]  " 

Under  this  contract  the  cattle  mentioned  therein  were 
shipped  to  Moawequa  and  by  Milligan  &  Mcllvane  placed  in 
pasture  on  the  farm  known  as  the  "Tanner  Farm,"  on  which 
Mollvane  was  living. 

About  the  1st  of  April,  1885,  the  following  contract  was 
entered  into  between  appellant  Montgomery  and  Milligan  & 
Mcllvane: 

"Memorandum  of  agreement  between  L.E.Montgomery, 
of  Springfield,  Illinois,  of  the  first  part,  and  W.  H.  Milligan,  of 
Pinkneyville,  111.,  and  D.  T.  Mcllvane,  of  Willeys,  111.,  known 
and  doing  business  under  the  firm  name  of  Milligan  &  Mcll- 
vane, party  of  the  second  part,  witnesseth:  That  the  said 
Montgomery  agrees  to  furnish  the  following  described  tract 
of  pasture  land,  to  wit:  The  K  E.  J  of  Sec.  23;  S.  E.  J  of 
Sec.  28;  S.  i  N.  E.  J  of  Sec.  28;  W.  i  K  W.  i  of  Sec.  27;  W. 
i  S.  W.  i  of  Sec.  27,  Tp.  15  K,  E.  2,  W.  of  3rd  P.  M.,  Chris- 
tian County,  111.,  and  containing  440  acres,  more  or  less,  at  the 
sum  of  twelve  hundred  dollars,  and  he  is  also  to  furnish  five 
thousand  dollars  (§5,000)  in  money,  one-half  by  April  1, 
1885,  and  one-half  by  May  1,  1885,  to  be  used  as  follows: 
The  said  Milligan  &  Mcllvane  are  to  purchase  five  thousand 
dollars  ($5,000)  worth  of  young,  growing,  healthy  cattle,  to 
stock  said  pasture  for  Montgomery  to  consume  the  season's 
grass  on  the  same,  and  to  act  as  selling  agents  for  Montgom- 
ery. Said  cattle  are  to  be  marketed  at  the  close  of  the  graz- 
ing season,  not  later  than  December  1,  1885,  to  the  best 
advantage.  And  it  is  further  agreed  that  said  second  parties 
are  to  receive  and  accept  for  their  services  in  attending  to  said 
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business  for  Montgoiaery,  the  profit  that  shall  accrue  from  said 
deal,  after  Montp^omery  shall  be  paid  the  sum  of  twelve  hun- 
dred dollare  for  said  pasture  on  or  before  December  1, 1885, 
with  8  per  cent,  interest,  after  that  date,  till  paid;  the  sum  of 
$5,000  furnished  to  purchase  said  cattle,  with  8  per  cent, 
interest  thereon,  for  the  time  the  same  is  used  by  said  parties 
and  in  paid  stock.  And  the  sum  of  seven  hundred  and  fifty 
dollars  and  ten  cents,  with  8  per  cent,  interest  thereon  from 
March  1,  1885,  being  a  balance  due  said  Montgomery  on  a 
previous  deal,  provided  the  said  stock  bring  so  much.  It  is 
distinctly  agreed  between  said  parties,  that  the  stock  so  fur- 
nished shall  be  the  sole  and  absolute  property  of  said  Montgom- 
ery, and  the  said  stock  on  said  pasture  shall  bo  in  liis  posses- 
sion and  in  his  control,  said  second  parties  having  put  no 
money  in  the  same,  all  the  purchase  money  having  been  fur- 
nished by  said  Montgomery.  And  it  is  distinctly  agreed,  that 
if  said  cattle  put  upon  said  pasture  do  not  bring  the  sum  of 
five  thousand  dollars  with  8  per  cent,  per  annum,  from  the 
time  said  money  is  invested  till  said  cattle  is  sold,  or  until  De- 
cember 1,  1885;  also,  the  sum  of  twelve  hundred  dollars  for 
said  pasture  to  be  paid  December  1,  18S5,  that  then  the  said 
parties  of  the  second  part  are  to  be  liable  personally  for  such 
deficit  to  said  Montgomery,  as  the  cattle  are  to  be  purchased 
and  selected  by  them,  and  the  said  Montgomery  does  not 
agree  to  be  bound  by  the  valuation  ])laced  by  them  upon  said 
cattle;  and  all  surplus,  after  making  the  payments  herein  above 
set  forth,  is  to  be  the  property  of  said  second  parties.  All  sales 
are  to  be  made  by  and  with  the  consent  of  said  Montgomery, 
and  the  money  to  be  first  used  in  discharging  the  amount 
coming  to  him. 

*    "L.  E.  Montgomery. 

"Ml  LUG  AN    &  McIlVANE." 

Under  this  contract  MilUgan  &  Mcllvane,  in  May,  1885, 
placed  157  head  of  cattle  upon  the  farm  of  appellant.  On  the 
7th  of  October,  1885,  Milligan  &  Mcllvane  wanted  to  take 
125  head  of  these  cattle  out  of  the  pasture  and  stall-feed  them, 
and  the  following  additional  contract  was  written  upon  the 
one  made  in  April,  viz.: 
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■" -  -    -  -  ■  -  ^ 

"  Springfield,  III.,  Oct.  7,  1885. 
"It  is  this  day  mutually  agreed  between  the  parties  to  this 
contract,  that  Milligan  &  Mcllvane  are  to  remove  one  hun- 
dred and  twenty -five  (125)  head  of  cattle  to  their  former  farm, 
situated  in  May  Township,  in  Christian  County,  Illinois-,  where 
they  are  to  feed  them  corn  in  the  best  manner,  to  cause  them 
to  fatt<5n,  for  sixty  (60)  days,  the  feeding  to  be  done  under 
Montgomery's  direction,  and  this  move  is  in  no  way  to  inter- 
fere with  Montgomery's  ownership  and  control  of  the  cattle, 
as  per  tenor  of  this  contract,  of  which  this  agreement  becomes 
part. 

"L.  E.  Montgomery, 

"MiLLIG'AN  &  McIlVANE." 

The  125  head  were  accordingly  removed. 

About  the  10th  of  November,  1885,  Milligan  &  Mcllvane 
transferred  131  head  of  the  cattle  received  under  the  Brush 
&  McGuire  contract  from  the  Tanner  farm  to  the  Montgom- 
ery pasture,  and  it  is  the  character  of  this  transfer  which  forms 
tlie  issue  in  dispute;  appellant  Montgomery  insisting  that  the 
131  head  of  cattle  were  thus  placed  in  his  pasture  b}'  Milligan 
&  Mcllvane  under  their  contract  with  him,  and  that  thereby 
the  title  to  them  at  once  vested  in  him;  while  the  latter,  as 
well  as  appellees,  contend  that  these  cattle  were  removed 
from  the  Tanner  farm  to  the  Montgomery  farm  only  for  the 
purpose  of  utilizing  the  grass  on  the  latter  place,  and  with  no 
intention  whatever  of  malting  any  change  in  the  ownership  or 
possession  of  the  cattle. 

We  have  examined  the  evidence  upon  this  point  carefully, 
and  find  it,  as  usual  in  such  cases,  conflicting,  but  we  are  not 
prepared  to  say  that  the  finding  of  the  jury,  that  there  was  no 
sale  or  transfer  of  title,  is  unwaiTanted. 

Much  would  depend  upon  the  weight  given  the  various  wit- 
nesses as  to  where  the  preponderance  upon  this  question  rests, 
and  the  jury  having  the  advantage  of  seeing  and  hearing  the 
witnesses,  and  observing  their  demeanor  upon  the  stand,  their 
verdict,  when  propei-ly  instructed  as  to  the  law  of  the  case, 
inufit  be  regarded  as  settling  the  controverted  facts. 

Appellant,  under  this  claim,  some  time  in  January,  after  the 
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insolvency  of  Milligan  &  Mcllvane,  replevied  from  their 
possession  127  head  of  these  cattle,  sold  them,  and  reftising, 
upon  demand  made  upon  him  by  appellees,  to  account  for 
their  value,  this  suit  was  instituted. 

While  appellant  was  upon  the  stand  as  a  witness,  he  was 
asked  the  following^  question:  "Have  you  lieard  either  of 
them  (Milligan  or  Mcllvane)  say  how  they  came  to  put  the 
131  head  in  there — what  they  put  them  in  under?  If  you 
heard  either  of  them  say,  state."  An  objection  was  made, 
which  was  sustained  by  the  court,  and  this  ruling  of  the  court 
is  assigned  for  error. 

Milligan  &  Mcllvane  not  being  parties  to  the  record,  their 
statements  in  reference  to  the  matter  inquired  about  would 
not  be  proper  unless  made  at  the  time,  and  as  a  ])art  of  the 
transaction,  so  as  to  make  them  a  part  of  the  res  ge^tm. 

The  question  was  not  so  limited  as  to  make  it  apply  to  the 
time  of  the  transaction,  and  was  therefore  improper. 

Appellant  also  contends  that,  at  the  time  of  the  commence- 
ment of  this  suit,  appellee  had,  as  against  appellant,  neither  a 
right  of  property  nor  a  right  of  possession  as  to  the  cattle. 

The  jury  having  found  that  there  was  no  sale  to  api)ellant 
he  had  no  interest  in  the  property,  and  the  character  of*  the 
contract  of  June  16th  need  not  be  considered  in  its  relations 
to  third  parties. 

The  firm  of  Milligan  &  Mcllvane  became  insolvent  on  tlie 
4th  of  January,  1886,  and  thereby,  as  we  think,  were  "  pre- 
vented by  disability  from  carrying  on  this  business,"  which 
event  would,  according  to  the  contract,  authorize  appellees  to 
take  immediate  possession  of  the  cattle  and  dispose  of  them 
in  accordance  with  its  terms,  which  we  think  fully  answers 
the  objection  as  to  their  right  to  bring  the  suit. 

The  action  of  the  Circuit  Court  in  refusing  appellant's  re- 
fused instructions  Nos.  1  and  2,  was  proper.  The  judgment  of 
the  Circuit  Coui't  will  be  affirmed. 

Judgment  affirmed. 
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Chicago  &  Alton  Railroad  Company 

V. 

John  J.  Kemp. 

EaUroada — Stock-- Action  to  Recover  Damages  for  Killing— Conflict  of 
Evidence — Attorney  Fees, 

* 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  cattle 
killed  by  a  train  of  cars  at  or  near  a  highway  crossing,  this  court  declines  to 
interfere  with  the  verdict,  the  evidence  as  to  whether  the  cattle  were  on 
the  crossing  being  conflicting. 

2.  In  such  a  case  this  court  has  no  basis  on  which  to  make  an  order  for 
an  allowance  of  attorney  fees  to  the  appellee  for  services  on  appeal.  He 
must,  therefore,  seek  his  remedy  in  a  court  of  original  jurisdiction. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding. 

Messrs.  Williams  &  Capen  and  Fifer  &  Phillips,  for  ap- 
pellant. 

Mr.  Joseph  M.  Weakly,  for  appellee. 

"Wall,  J.  This  suit  was  brought  to  recover  for  kiljing  and 
injuring  plaintiff's  cattle. 

It  was  alleged  that  by  reason  of  the  neglect  of  the  defend- 
ant to  maintain  a  suitable  fence  the  stock  got  upon  the  rail- 
road and  were  struck  by  an  engine  and  train  of  cars  passing 
thereon. 

Upon  a  trial  by  jury  there  was  a  verdict  for  plaintiff  for 
$175.  Three  steers  were  killed  and  two  others  badly  hurt. 
Of  the  latter,  one  finally  got  well  and  one  was  permanently 
damaged. 

Tlie  only  question  for  the  jury  was  whether  the  animals 
were  struck  on  the  crossing  of  a  public  highway  or  beyond  it. 
It  is  not  denied  that  for  several  weeks  the  railroad  fence  had 
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been  down  at  a  point  near  the  crossino^  and  that  stock  mi^lit 
have  gone  on  the  road  throuo^h  this  breach.  The  plaintiff's 
cattle,  some  fifteen  head,  escaped  from  his  pasture  into  the 
])ublic  highway.  According  to  the  plaintiff's  theory,  those 
that  were  injured  went  through  this  defective  fence  and 
thence  on  the  track.  According  to  the  defendant's  theory 
they  were  on  the  highway  when  struck. 

Only  one  witness,  Carnalian,  testified  that  the  cattle  were 
inside  the  fence  and  beyond  the  crossing  when  they  were 
struck.  This  witness  was  nearly  or  quite  a  quarter  of  a  mile 
away,  yet  he  claims  that  his  position  was  such  that  lie  had  a 
full  and  unobstructed  view.  The  distance  and  the  standpoiiyt 
being  near  the  railroad,  are  to  be  considered  in  weighing  his 
evidence.  He  went  to  the  place  shortly  afterward  and  found 
three  of  the  cattle  lying  at  different  points  from  two  and  a 
half  rods  to  100  yards  south  of  the  crossing.  There  was 
evidence  tending  to  show  by  the  tracks  and  by  marks  on 
the  ties  that  they  were  probably  south  of  the  crossing  when 
struck. 

On  the  other  hand  there  is  the  testimony  of  the  engineer, 
fireman  and  one  brakeman,  who  were  all  at  the  head  of  the 
train,  and  of  the  conductor  and  one  brakeman  who  were  at 
the  rear  of  the  train,  that  the  collision  was  on  the  crossing. 
The  tiain  was  composed  of  sixty  or  more  cars  and  was  going 
thirty  miles  an  hour. 

The  two  witnesses  who  were  at  the  rear  of  the  train,  consid- 
ering the  distance  from  the  crossing,  the  speed,  and  that  they 
were  trying  to  set  the  brakes,  and  their  attention  thus  divided, 
might  easily  have  been  mistaken. 

The  three  witnesses  at  the  head  of  the  train  had  superior 
facilities  for  observation,  but  they  may  have  been  mistaken. 
They  probably  did  see  some  cattle  on  the  crossing,  in  the 
highway  very  near  the  train,  and  might  not  have  known  pre- 
cisely where  those  in  question  were  struck.  The  whole  occur- 
rence was  in  the  space  of  a  few  seconds  and  when  all  the 
circumstances  are  taken  into  account  it  must  be  apparent  that 
there  was  a  chance  for  the  most  observing  person  to  be  at 
fault  in  this  particular. 
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The  defendant  also  offered  evidence  tending:  to  contradict 
and  explain  that  of  the  plaintiff  with  reference  to  the  tracks, 
etc.  In  a  word,  the  evidence  is  irreconcilably  conflicting. 
That  of  the  plaintiff  is  snfficient  to  support  the  finding.  That 
of  the  defendant,  jndging  it  by  the  number  of  witnesses  and 
their  means  of  observation,  was  certainly  sufficient,  as  it  appears 
on  paper,  to  have  justified,  if  not  required,  a  finding  for 
defendant 

Of  course,  we  must  concede  the  presumption  that,  perhaps, 
there  were  circumstances  and  considerations  not  possible  to 
put  in  the  record  which  may  have  properly  influenced  the 
conclusion,  and  it  must  be  inferred  that  the  presiding  Judge 
discharged  his  duty  faithfully  and  carefully,  and  that  he  was 
satisfied  with  the  result. 

Various  arguments  are  pressed  upon  our  consideration  as  to 
the  probabilities  and  the  inferences  to  be  drawn  from  all  the 
circumstances  in  proof.  Among  others,  the  fact  is  adverted 
to  that  one  of  the  animals  was  found  so  near  the  cattle-guard 
as  to  induce  the  conclusion  that  it  must  have  been  struck  on 
the  crossing  since  such  an  object  is  always  carried  some  dis- 
tance before  it  is  cast  off. 

This  may  or  may  not  have  been  so  in  the  present  instance, 
and  there  is  no  way  by  which  it  can  be  certainly  known,  but 
whether  so  or  not  the  verdict  might  be  sustained  as  to  the 
amount  if  this  animal  were  left  out  of  consideration.  Apply- 
ing well  known  rules  so  often  stated  by  the  Supreme  Court  in 
cases  where  the  testimony  is  in  hopeless  conflict,  we  do  not  feel 
warranted  in  reversing  the  judgment  upon  the  ground  that  the 
court  erred  in  refusing  to  set  aside  the  verdict.  No  other 
error  is  assigned. 

We  are  asked  by  appellee,  if  the  judgment  is  affirmed,  to 
assess  also  a  suitable  amount  for  attorney's  fees  in  this  courts 
The  statute  provides  in  this  class  of 'cases  that  the  plaintiff,  if 
successful,  may  also  recover  "reasonable  attorney's  fees  in  any 
court  wherein  the  suit  is  brought  for  such  damages  or  to  which 
it  may  be  appealed."  There  is  no  provision,  however,  author- 
izing a  court  of  appellate  jurisdiction  only  to  hear  and  deter- 
mine, primarily,  a  question  of  fact,  and  so  far  as  we  are  advised 
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sucli  courts  have  not  undertaken  the  inquiry  in  these  case 
but  have  left  the  plaintiff  to  seek  hi«5  remedy  in  a  court  of 
original  jurisdiction. 

There  being  no  statutory  scale  of  fees  in  such  cases,  the  ques- 
tion would  have  to  be  determined  upon  evidence  pro  et  a^rij 
subject  to  the  right  of  cross-examination,  and  we  have  no 
convenient  means  by  which  to  make  the  necessary  investiga- 
tion. In  the  present  case  there  is  no  evidence  upon  wliich  to 
base  tlie  allowance  had  we  the  ]>ower  to  consider  it  The  judg- 
ment of  the  Ciicuit  Court  will  be  affirmed. 

Judgment  affirmed* 


EzEKiEL  C.  Howell 

V. 

William  W.  Foster. 


Bill  to  Remove  Cloud — Parties. 

Upon  a  bill  filed  to  remove  a  cloud  from  the  complainant's  title  to  certain 
lands  by  reason  of  several  judgments  for  costs  agninst  his  grantor,  it  is  held: 
That  the  various  persons  interested  in  sustaining  the  judgments  are  neces- 
sary parties. 

[Opinion  filed  February  17,  1887.] 

In  error  to  the  Circuit  Court  of  Macon  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

This  was  a  bill  filed  in  the  court  below  by  the  plaintiff  in 
error  to  remove  a  cloud  from  the  title  to  lands  purchased  by 
him  from  Frederick  Alioltz,  by  reason  of  several  judgments 
for  costs  against  said  Aholtz  and  one  against  Leah  Aholtz, 
upon  all  of  which,  some  nineteen  in  number,  executions  had 
been  issued  upon  each  judgment  and  placed  in  the  hands  of 
defendant  Foster,  as  Sheriff  of  Macon  County,  and  by  him 
levied  on  the  property  described  in  tiie  bill. 

Messrs.  II.  Pasco  and  B.  I.  Sterrett,  for  plaintiff  in  error 
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The  defendant  filed  a  general  demurrer  to  the  bill,  which 
was  by  the  court  sustained  and  the  bill  by  the  court  dismissed, 
and  complainant  having  elected  to  stand  by  his  bill  brings  the 
case  to  this  court  on  error. 

at 

Messrs.  Outten  &  Vaix,  for  defendant  in  error. 

JPer  Curiam.  It  'is  unnncessary  to  consider  any  of  the 
questions  raised  in  this  record  except  the  one  as  to  proper 
parties. 

The  various  persons  interested  in  sustaining  the  fee  bills 

were   necessary  parties.     Their  rights  were  involved  in  the 

controversy,  and,  as  the  bill  only  made  the  Sheriff  a  defendant, 

the  court  properly  sustained  a  demurrer  to  it.     Plaintiff  in 

error  failing  to  amend  his  bill  it  was  properly  dismissed. 

Affirmed. 


Frederick   Aholtz 

V. 

James  H.  Durfee  and  William  W.  Foster. 

"New  Trial — Bill  to  Obtain — Cumulative  Evidence — Affidavit, 

1.  Upon  a  bill  filed  to  obtain  a  new  trial  in  a  chancery  procoeclinaf  be- 
tween the  same  parties,  it  is  held:  That  the  demurrer  to  the  bill  was 
properly  sustained;  that  the  newly  discovered  evidence  was  merely  cumula- 
tive and  not  conclusive;  and  that  the  affidavit  of  the  witness  should  have 
been  produced. 

2.  Evidence  which  merely  multiplies  witnesses  to  any  one  or  more  of 
those  facts  before  investigrated,  or  only  adds  other  circumstances  of  the 
&ame  general  character,  is  cumulative. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  the  lion. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  H.  Pasco  and  B.  I.  Sterrett,  for  appellant. 


44  Appellate  Courts  of  Illinois. 

Ahoitz  V.  Durfee. 
Messrs.  Oltten  &  Vail,  for  appellee. 

Conger,  J.  This  was  a  bill  in  chancery  filed  for  the  pur- 
pose of  obtaining  a  new  trial  of  a  cause  before  that  time  liad 
in  a  chancery  proceeding  between  the  same  parties.  A  general 
demurrer  was  filed  to  the  bill,  sustained  by  the  court  and  the 
bill  dismissed. 

The  grounds  relied  upon  in  the  bill  was  the  newly  discovered 
evidence  of  one  Lewis  II.  Coon.  We  think  the  demurrer  was 
properly  sustained  for  several  reasons. 

The  evidence  of  Coon,  as  stated  bv  him  in  his  letter  which 
is  made  an  exhibit,  would  not  be  conclusive^  in  which  case 
no  new  trial  should  be  awarded ;  for,  as  stated  in  Crafts  v. 
•Hall,  3  Scam.  131,  "  the  evidence  must  be  very  satisfactory;" 
and  in  Adams  v.  The  People,  47  111.  376,  380,  it  is  said  it 
must  be  conclusive ;  but  it  would  be  merely  cumulative — in 
which  case  it  would  be  no  ground  for  a  new  trial. 

"  Evidence  is  cumulative,"  said  Church,  J.,  in  Waller  v. 
Graves,  20  Conn.  383,  "  which  merely  multiplies  witnesses  to 
any  one  or  more  of  those  facts  before  investigated,  or  only 
adds  other  circumstances  of  the  same  general  character." 

Tested  by  this  rule  there  can  be  no  question  that  the  pro- 
posed evidence  of  Coon  would  simply  be  an  additional  witness 
to  the  payment  of  the  costs,  as  already  testified  to  by  appel- 
lant on  the  former  trial. 

Another  requirement  is  that  the  affidavit  of  the  witness 
himself  should  be  produced,  or  its  absence  accounted  for. 
Graham  and  Waterman  on  Kew  Trials,  Yol.   3,  page   1021. 

The  only  attempt  at  compliance  with  this  rule  is  a  private 
letter  from  Coon  written  to  appellant  We  are  not  called 
upon  to  presume  that  such  a  statement  is  equivalent  to  a  state- 
ment made  under  oath. 

For  the  reasons  given  and  others  that  appear  in  the  record, 
the  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

James  H.  Leaton  et  al. 

Appeal  Bond — Defect  in  Form — Approval  by  Cleric — Action  on  Official 
Bond. 

1.  When  the  Circuit  Court  makes  an  order  allowing  an  appeal  to  this 
court  on  bond  bein^:  filed,  *'  with  security  to  be  approved  by^the  clerk,"  the 
clerk  in  not  bound,  at  his  peril,  to  see  that  the  bond  presented  is  correct  in 
matters  of  form. 

2.  Where  a  defective  appeal  bond  has  been  filed  and  treated  by  all  par- 
ties as  sufficient,  an  action  on  the  official  bond  of  the  clerk  does  not  lie. 

[Opinion  filed  February  17,  1887.] 

Appkal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eekves,  Judge,  presiding. 

Messrs.  Blades  &  Neville,  for  appellants. 

Messrs.  Kerrick,  Lucas  &  Spei? cer  and  John  J.  Morrissey, 
for  appellees. 

Conger,  J.  This  was  a  suit  brought  by  appellants  against 
ap|->ellees  on  the  ofKcial  bond  of  appellee,  James  II.  Leaton,  as 
clerk  of  the  Circuit  Court  of  McLean  County. 

The  declaration  alleged  that  Leaton,  as  such  clerk,  approved 
an  appeal  bond  in  the  case  of  Wm.  J.  Brownell  and  John  E. 
Pollock  against  Charles  D.  Hank,  that  was  appealed  from  the 
McLean  Circuit  Court  to  this  court ;  that  such  appeal  bond 
was  defective  in  form  in  this:  that  Brownell  alone  was  named 
in  such  bond  as  the  obligee,  omitting  from  the  bond  the  name 
of  Pollock,  his  co-plaintiif,  and  that  thereby  and  in  conse- 
quence of  said  clerk's  failure  to  take  a  bond  good  in  form, 
appellants  have  been  injured. 

A  genei*al  demurrer  to  the  declaration  being  sustained,  the 
suit  was  dismissed.     The  single  question  presented  is  whether, 
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under  the  facts  alleged  in  the  declaration,  the  clerk  of  the  Cir- 
cuit Court,  when  the  court  makes  an  order  allowing  an  appeal 
on  bond  being  filed,  "  with  security  to  be  approved  by  the 
cleik,"  must,  at  his  peril,  see  that  tlie  bond  presented  to  him, 
in  matters  of  form,  contains  the  recitals  and  conditions  required 
by  law. 

The  statute  provides  that  the  appellant  shall  "  give  and  file 
in  the  office  of  the  clerk  of  the  court  from  which  the  appeal 
is  prayed,  bond,  in  a  reasonable  amount  to  secure  the  adverse 
party,  to  be  fixed  by  the  court  with  sufficient  security  to  be 
approved  by  the  court."     68  Sec.  Practice  Act. 

The  clerk  of  the  court  may,  by  order  of  the  court  made  at 
the  time  of  praying  the  appeal  and  entered  of  record,  approve 
of  the  security  oflEered  upon  such  bond."  69  Sec.  Practice 
Act. 

Here  a  bond  was  filed  apparently  in  the  case,  and  treated  at 
the  time  by  all  parties  as  a  bond  sufficient  to  perfect  the  appeal, 
and  which  in  fact,  did  produce  the  delay  usually  following  an 
appeal.  .  No  demand  was  made  upon  the  clerk  to  issue  an 
execution,  and  we  think  nnder  such  circumstances  no  liability 
attached  to  the  clerk  because  of  the  informality  of  the  bond. 

Had  it  been  demanded  of  the  clerk  that  he  ignore  the  bond 
and  issue  an  execution,  it  might  be  the  duty  of  the  clerk  to 
determine,  at  his  peril,  such  a  question  as  to  the  sufficiency  of 
the  bond,  but  this  view  of  the  case  not  being  presented  by  the 
record,  it  is  unnecessary  to  pass  upon  it. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

V. 

William  Toomey  et  al. 

Official  Bond — Sureties — Extent  of  Liability— County  Clerk— Action  on 
Bond. 

1.    The  contract  of  a  surety  is  to  be  construed  strictly,  and  he  is  not  to  be 
held  responsible  beyond  the  precise  terms  of  his  undertaking. 
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2.  Where  the  contract  relates  to  the  acts  and  conduct  of  one  holding  an 
official  position,  the  violation  of  the  condition  must  occur  during  his  term  of 
office.  The  surety  is  then  only  liable  for  official  acts  donei  or  omitted.  The 
default  complained  of  must  be  in  respect  to  the  manner  of  his  performance 
of  the  duties  required  of  him  by  law  in  his  official  capacity  and  must  be  the 
efficient  (^use  of  the  loss. 

3.  Where  a  County  Clerk,  during  his  term,  has  improperly  made  a  cer- 
tificate or  statement  of  what  is  matter  of  official  record,  and,  after  his  term 
expired,  presented  it  to  the  County  Board  and  secured  an  allowance  thereon 
not  warranted  by  law,  there  is  no  such  breach  of  the  condition  of  his  bond 
as  to  justify  a  recovery  against  the  sureties. 

[Opinion  filed  February,  17, 18S7.] 

Appeal  from  the  Circuit  Court  of  Logan  County ;  the  Hon. 
G.  W.  Hekdman,  Judge,  presiding, 

Messrs.  Oscar  Allen  and  Kobekt  IIumphret,  for  appellants. 

Although  tliis  money  was  obtained  by  Toomey  after  he 
went  out  of  office,  it  was  obtained  by  him  as  the  result  of  offi- 
cial misconduct  while  in  office. 

He  kept  no  account  of  this  as  a  part  of  the  gross  earnings 
of  his  office,  as  the  law  requires  him  to  do ;  he  made  no  report 
of  it,  as  he  ought  to  have  done ;  he  used  his  official  position  to 
show  that  the  amount  was  due  him  when  it  was  not,  and  only 
by  his  false  and  illegal  system  of  keeping  his  accounts,  report- 
ing and  accounting,  was  the  money  obtained. 

The  sureties  of  an  officer  are  liable  for  money  received  by 
him  after  the  expiration  of  his  term  of  office  when  it  is  so 
received  by  him  in  consequence  of  acts  which  he  was  bound 
or  had  a  right  to  do  by  reason  of  his  having  been  such  officer. 

The  final  settlement  of  an  officer  under  our  statute  can  not 
be  made  until  his  term  has  expired,  and  that  settlement,  and 
the  receiving  of  money  by  reason  of  it,  would  seem  to  be  as 
much  an  official  matter  for  which  his  sureties  are  bound,  as  is 
the  receipt  and  misappropriation  of  money  by  a  Sheriff  out  of 
office  in  finishing  and  settling  up  the  matters  of  his  office. 
Elkin  V.  People,  3  Scam.  207;  Larned  v.  Allen,  13  Mass.  295. 

Messrs.  Blinn  &  Hoblit  and  Beach  &  Hodnett,  for 
Toomey  and  Biinn,  appellees. 
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The  liabilities  of  sureties  are  strictissimi  juris  and  can  not 
be  extended  by  construction  or  enlarged  by  the  acts  of  others. 
People  V.  Pennock,  60  N.  T.  42(3;  McChisky  v.  Cromwell,  1 
Ker.  593;  Supervisors  of  Rensselaer  County  v.  Bates,  17  N. 
Y.  242;  Citizens'  Loan  Association  v.  Nugent,  11  Vroom,  215; 
S.  C,  29  Am.  Reps.  230. 

The  violation  of  the  condition  of  the  bond  must  have  been 
during  the  term  of  office.  People  v.  Pennock,  siipra^  Mayor 
of  Rahway  v.  Crowoll,  11  Vroom,  207;  S.  C,  29  Am.  Reps. 
224;  Mutual  Fire  Ins.  Cumi)any  v.  Clark,  33  Barb.  196;  Gil- 
bert V.  Luce,  11  Barb.  91. 

The  surety  can  only  be  held  liable  for  official  acts  done  or 
omitted.  Gerber  v.  Ackley,  37  Wis.  44;  State  v.  Maun^  21 
Wis.  695 ;  People  v.  Pennock,  supra. 

Mr.  E.  E.  M.  Cochran,  for  D.  H.  Harts,  appellee. 

Wall,  J.  It  appears  from  the  record  in  this  case  that  Will- 
iam Toomey  was  County  Clerk  of  Logan  County,  and  as  such 
gave  the  bond,  as  required  by  law,  upon  which  the  present  action 
was  brought.  The  term  of  his  successor  beiran  on  the  4th 
day  of  December,  1882,  and  the  last  official  day  of  the  term  of 
said  Toomey  was  the  2d  day  of  said  month. 

On  said  last  mentioned  day  he  made  out  a  statement  in  the 
form  of  an  account,  sliowing  the  county  indebted  to  him  in 
the  sum  of  §2,133.78  for  his  fees  in  extending  State  and 
county  taxeS;  which  paper  he  certified  officially  to  be  cor- 
rect and  left  it  in  the  office.  lie  also  made  out  his  semi- 
annual report  of  receipts  and  expenses  of  the  office  for  the  last 
six  months  of  his  term.  This  report  can  not  be  found,  but  it 
appears  from  the  proceedings  of  the  Board  of  Supervisors  that 
it  showed  a  balance  in  his  hands  of  §414.23  due  the  county, 
which  sum  he  paid  over.  Whether,  in  this  report,  there  is 
any  reference  to  the  account  for  §2,133.78,  does  not  clearly 
appear.  No  official  acts  were  performed  by  Toomey  after  the 
2d  of  December.  On  the  4th  of  December  his  successor  took 
charge,  and  on  the  same  day  there  was  a  regular  meeting  of 
the  County  Board,  to  which  Toomey  presented  said  account, 
asking  an  allowance  therefor. 
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The  bill  was  referred  to  the  committee  on  claims.  The 
committee  reported,  December 6th,  recommending  the  payment 
of  the  claim,  which  report  was  adopted  and  the  claim  paid. 

To  recover  the  mcmey  so  paid  this  suit  is  brought  on  the 
official  t>ond  of  said  Toomey.  There  was  judgment  for  the 
defendants  in  the  Circuit  Court,  and  the  case  comqs  Iiicre  by 
the  appeal  of  the  plaintiffs. 

It  is  a  familiar  principle  that  the  contract  of  a  surety  is  to 
be  construed  strictly  and  ho  is  not  to  be  hold  responsible 
beyond  the  precise  ter.ms  of  his  undertaking,  and  where  the 
contract  relates  to  the  acts  and  conduct  of  one  holding  an 
official  position  the  violation  of  the  condition  must  occur  dur- 
ing the  term  of  office. 

The  surety  is  responsible  only  for  official  acts  done  or  omitted. 
It  must  be  conceded  that  the  making  of  the  account  in  the  form 
here  stated  was  not  the  proper  performance  of  the  official  duty 
of  the  County  Clerk.  lie  should,  in  the  regular  semi-annual  re- 
port, have  incorporated  all  the  earnings  as  well  as  the  receipts  and 
expenses  of  the  office,  and  therefore  it  was  not  necessary  or 
proper  to  place  the  matter  in  that  form  for  any  purpose,  so  far 
as  we  are  advised.  The  condition  of  the  bond  sued  on  is  as  fol- 
lows: *'The  condition  of  the  above  bond  is  such,  that  if  the 
above  bounden,  William  Toomey,  shall  perform  all  the  duties 
which  are  or  may  be  required  by  law  to  be  performed  by  him 
as  County  Clerk  of  the  said  County  of  Logan,  in  the  time  or 
manner  prescribed  by  law,  or  to  be  prescribed  by  law,  and 
when  he  shall  be  succeeded  in  office,  he  shall  surrender  and 
deliver  to  his  successor  in  office  all  books,  papers,  moneys  and 
other  things  belonging  to  said  county  and  appertaining  to  his 
said  oflice,  then  the  above  bond  to  be  void,  otherwise  to  remain 
in  full  force." 

The  default  complained  of  must  be  in  respect  to  the  manner 
of  performance  of  the  duties  required  of  him  by  law  in  his 
official  capacity  and  must  be  the  efficient  cause  of  the  plaint- 
iflE's  loss.  Admitting  the  impropriety  of  making  and  leaving 
this  account,  so  certitied,  in  the  office,  and  with  the  conceived 
purpose  of  afterward  using  it  in  the  way  it  was  used,  is  there 
such  a  necessary  connection  between  it  and  the  injury  com- 
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plained  of  as  to  hold  his  official  sureties  for  the  money  so  ob- 
tained? We  think  not.  It  was  clearly  illegal  to  pay  him  tliis 
money.  This  must  have  been  known  to  the  County  Board. 
They  can  not  plead  ignorance  of  the  law  which  forbade  them 
to  make  the  allowance.  They  are  in  pari  delicto  with  him» 
and  for  this  reason,  if  for  no  other,  should  not  be  heai'd  to 
demand  restitution  as  against  his  sureties. 

Whether  the  county  might  not  maintain  an  action  against 
him  for  the  money  is  not  the  question. 

But  the  efficient  cause  of  the  loss  was  the  act  of  Toomey  in 

m 

demanding  and  of  the  Board  in  allowing  the  claim  after  the 
term  of  office  had  expired,  for  which  act  the  sureties  can  not, 
according  to  well  settled  rules,  be  held  liable.  It  may  betiue 
that  the  certificate  made  on  the  2d  of  December  was  the  evi- 
dence upon  which  the  Board  based  its  action;  but  this  was 
])roof  merely  that  the  fees  were  earned  as  therein  stated,  a 
fact  which  is  nowhere  denied,  and  which  might  have  been 
proved  by  producing  the  books  of  the  office  from  which  the 
statement  was  derived.  The  sole  ground  upon  which  this  ac- 
tion can  depend  is,  therefore,  that  a  certificate  improperly 
made,  because  unnecessarily  made,  by  the  officer  during  his 
term,  amounting  merely  to  a  tabulated  statement  of  what  is 
shown  by  the  official  records,  was,  after  the  term  expired,  by 
liim  presented  to  the  County  Board  and  by  the  Board  accepted 
as  sufficient  proof  upon  which  to  make  an  allowance  not  war- 
ranted by  the  facts  so  proved.  In  our  opinion  this  is  no  such 
breach  of  tiie  condition  of  the  bond  as  to  justify  a  recovery 
against  the  sureties. 

Suppose  this  certificate  had  been  used  by  some  other  person 
as  proof  upon  which  to  support  an  unjust  claim  against  the 
Board.  No  one  would  urge  that  in  such  case  the  bondsmen  of 
the  clerk  could  be  held  for  the  amount  obtained  thereby. 
The  fact  that  the  claimant  and  the  person  making  the  certifi- 
cate are  identi'-al  can  make  no  difference.  The  substantial 
matter  of  whicli  complaint  is  made,  is  an  act  done  after  the 
term  had  expired,  and  for  which  the  sureties  are  not  respon- 
sible, because  it  is  not  within  the  scope  of  their  undertaking. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Jvdgment  affiryned. 


Third  District — November  Term,  1886.      51 

Pearce  v.  Bryant  Coal  Co. 


J.  Irving  Pearce,  Imp'd,  etc., 

V. 

The  Bryant  Coal  Company. 

Trust  Deeds — When  Trustee  A^ust  Release — Bonds, 

The  trustee  is  bound  to  release  a  trust  deed  ^yen  tp  secure  bonds  issued 
by  the  grantor,  when  every  person  interested  in  both  the  debt  and  the  prop- 
erty incnmbered  request  such  release,  such  request  being  indorsed  on  each 
bond,  although  the  bonds  are  not  canceled. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon. 
John  C.  Bagby,  Judge,  presiding, 

Messrs.  Gbay  &  "Waggoner  and  McOagg  &  Cdtlveb,  for 
appellant 

« 

Mr.  W.  C.  GoDDY,  for  appellee. 

CoNGEB,  J.  The  facts  necessary  to  an  understanding  of  this 
case  are  as  follows:  June  15, 1874,  the  Forsythe  Coal  Mining 
Company,  being  indebted  to  the  Ilaskell  &  Barker  Car  Com- 
pany, executed  to  the  latter  company  thirty-live  bonds  of 
$1,000  each,  payable  in  three  years,  with  interest  at  ten 
per  cent,  per  annum,  payable  semi-annually  on  the  15th  of 
December  and  June  of  each  year,  evidenced  by  coupons  at- 
tached thereto,  and  at  the  same  time  executed  a  deed  of  trust 
upon  certain  property  to  secure  said  bonds  to  appellant,  J. 
Irving  Pearce,  as  trustee. 

The  bonds  were  not  paid  when  due,  and  on  the  15th  of 
June,  1877,  the  eoal  company  issued  a  promissory  note  for 
$35,000  to  the  Haskell  &  Barker  Car  Company,  due  in  one 
year,  with  interest  at  ten  per  cent,  per  annum,  payable  semi- 
annually^ and  at  the  same  time  executed  a  deed  of  trust  to 
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Henry  T.  Haskell  to  pecnre  the  promissory  note.  The  car 
company  retained  the  unpaid  bonds  and  the  first  deed  of  trust 
as  security  for  the  debt. 

The  property  conveyed  by  each  of  these  two  deeds  of  trust 
was  the  same  and  the  indebtedness  was  the  same;  the  transac- 
tion amounted  to  an  extension  for  the  payment  of  the  debt  one 
year. 

Default  was  made  in  payment  of  the  debt,  and  on  the  22d 
day  of  August,  1878,  Henry  T.  Haskell,  the  trustee  in  the 
second  deed  of  trust,  under  the  power  of  sale  therein,  sold  and 
conveyed  the  property  to  the  Haskell  &  Barker  Car  Company 
for  $23,000,  and  credited  that  amount  on  the  promissory  note. 

December  20,  1878,  the  Haskell  &  Barker  Car  Company 
sold  and  conveyed  all  of  the  property  to  William  C.  Goudy 
and  S.  Corning  Judd,  and  at  the  same  time,  and  as  a  part  of 
the  same  transaction,  the  car  comi)any  sold  and  delivered  the 
thirty-five  bonds  and  the  promissory  note  to  them. 

January  15,  1879,  Goudy  and  Judd  sold  and  conveyed  the 
property  to  the  Bryant  Coal  Company  whereby  that  company 
became  the  owner  of  the  real  estate  described  in  the  deeds  of 
trust,  subject  to  the  incumbrance  appearing  unreleased  on  the 
record  for  the  thirty-five  bonds  and  the  note  for  $35,000. 

July  6,  1882,  the  Bryant  Coal  Company  i)rocured  the  con- 
sent of  Goudy  and  Judd,  then  the  holders  and  owners  of  the 
thirty-live  bonds,  to  the  release  of  the  mortgaged  property, 
and  at  the  same  time  said  company  obtained  resolutions  passed 
by  its  board  of  directors,  requesting  Pearce,  the  trustee,  to 
release  the  property  from  the  deed  of  trust  to  him,  in  which 
request  the  Forsythe  Coal  Mining  Company  joined.  Pearce 
was  requested,  a  number  of  times,*  to  execute  such  a  release, 
but  he  failed  to  do  so,  and  on  the  23d  of  March,  1883,  a  certi- 
fied copy  of  the  resolutions  requesting  the  release,  with  the 
consent  of  the  Forsythe  Coal  Mining  Company  and  also  of 
Goudy  and  Judd,  were  formally  presented  to  Pearce,  and  the 
offer  made  to  pay  him  his  reasonable  costs,  expenses  and 
charges,  and  requesting  him  to  execute  a  release  of  all  of  the 
property.     Pearce  refused  to  make  the  release. 

A  short  time  after  May  3,  1882,  the  following  letter  was 
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presented  to  Pearce  by  Judd,  and  at  tlie  same  time  the  bonds 
held  by  Goody  and  Judd  were  shown  him  with  a  request  in- 
dorsed on  each  bond  that  he  would  release  the  trust  deed. 

''Chicago,  May  3,  1882. 
"jp!  Irving  Pearce^  JSaj.,  CAicago: 

"We  are  tlie  holders  of  thirty-five  (35)  bonds  issued  by  tho 
Forsythe  Coal  Mining  Company,  bearing  date  June  15,  1874, 
falling  due  June  15,  1877,  which  are  secured  by  a  deed  of 
trust  executed  by  said  com])any  to  you,  and  desire  to  have  the 
property  described  in  said  deed  of  trust  released.  We  there- 
fore produce  to  you  the  bonds  to  show  the  fact  of  ownership, 
with  our  indorsement  thereon  requesting  such  release,  and  ask 
that  you  sign  a  proper  release  of  such  trust  deed. 

(Signed)     ^'William  C.  Goudy, 
"  S.  C.  Judd." 

On  the  29th  of  March,  1882,  the  present  bill  was  tiled  by  the 
Bryant  Coal  Com j  any  setting  up  the  foregoing  facts,  and 
praying  for  a  decree  requiring  Pearce  to  execute  a  release. 

To  the  bill  Pearce  tiled  an  answer  and  also  a  cross-bill, 
alleging  that  he  had,  at  the  request  of  the  Forsythe  Coal  Com- 
j^any,  taken  up  the  first  set  of  coupons  upon  the  thirty-five 
bonds,  paying  therefor  $1,750,  and  had  never  been  repaid  by 
anyone;  and,  secondly,  giving  as  a  reason  for  not  releasing  the 
trust  deed  that  he  had  no  right  to  do  so  upon  any  other  terms 
than  the  absolute  cancellation  of  Goudy  and  Judd  of  the  bonds 
held  by  them,  and,  secondly,  the  trust  deed;  and  these  are  the 
questions  involved. 

It  satisfactorily  appears  from  the  evidence  that  Pearce  did 
pay,  as  he  claims — these  coupons — but  it  is  insisted  that  he  wa<j 
repaid  by  Mr.  Bryant,  the  treasurer  and  general  manager  of 
the  coal  company. 

Upon  this  question  the  evidence  is  conflicting;  but  upon  a 
careful  consideration  of  the  evidence  we  see  no  reason  for  dis- 
turbing the  conclusion  reached  in  the  court  below,  that  such 
repayment  had  been  made. 

If  repayment  of  these  coupons  to  Pearce  was  made,  it  then 
becomes  unnecessary  to  notice  the  point  made  in  the  argu- 
ment as  to  whether  Pearce  paid  these  coupons  for  the  coal 
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company  and  thereby  became  an  ordinary  creditor,  or,  on  tlie 
other  hand,  purchased  the  coupons  with  the  right  of  having 
them  secured  and  protected  by  the  trust  deed. 

The  second  reason  given  by  the  trustee  for  refusing  to  re- 
lease the  trust  deed  is  not  valid. 

He  was  requested  by  every  party  interested  both  in  the  deed 
and  the  property  incumbered  to  release  the  trust  deed.  He 
was  tendered  the  necessary  expenses  and  the  bonds  themselves 
were  presented  to  him,  showing  upon  their  face  that  they 
were  past  due,  and  a  written  request  indorsed  on  each  bond 
that  he  should  execute  the  release. 

This  was  all  that  was  necessary  to  protect  the  trustee  and  to 
require  him  to  release.  The  parties  had  a  right  to  keep  the 
bonds  alive  as  the  obligations  of  the  coal  company,  if  they  de- 
sired, and  the  trustee  had  no  right  to  insist  that  they  should  be 
canceled. 

When  the  indorsement  was  placed  on  each  bond  requesting 
the  trustee  to  release  the  trust  deed,  it  was  a  complete  protec- 
tion to  the  trustee  for  complying  with  such  request,  against 
any  and  every  subsequent  holder  of  such  bonds.     The  decree 

of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


The  City  of  Jacksonville 

V. 

Ellis  M.  Allen. 

Municipal  Corporations —  Extent  qf  Powers  —  Officers  —  Policemen — 
Tenure — Wrongful  Discharge — Remedies — Other  Employment — Burden 
of  Proqf— 'Charter  and  Ordinances  of  Jacksonville — Instructions, 

1.  A  municipal  corporation  can  exercise  such  powers  only  as  are  ezpresfly 
granted  or  fairly  implied  in,  or  incident  to  those  expressly  granted,  or 
essential  to  the  declared  objects  and  purposes  of  the  corporation. 

2.  Where  the  charter  of  a  municipal  corporation  establishes  the  terms 
of  its  officers,  such  tenure  can  not  be  changed  by  ordinance. 

3.  The  word  **  officers,*'  as  used  in  the  charter  of  the  City  of  Jacksonville, 
includes  policemen. 
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4.  The  City  Council  of  Jacksonville  can  not  discharge  a  regular  police- 
man without  giving  him  an  opportunity  to  be  heard  in  his  own  defense. 

5.  Where  an  officer  is  entitled  to  a  hearing  before  he  can  be  lawfully 
dischsirged,  the  proceeding  must  be  had  by  and  before  the  authorized  body 
duly  assembled,  and  not  by  and  before  a  committee  of  such  body. 

6.  In  an  action  to  recover  damages  resulting  from  a  wrongful  discharge 
from  the  defendant's  service,  the  burden  of  proof  is  on  the  defendant  to 
show  that  the  plaintiff  has  been  actually  engaged  in  other  profitable  employ- 
ment, or  that  he  might  have  been  so  engaged. 

7.  Where  a  servant  has  been  wrongfully  discharged,  it  aeertts  that  in  this 
State  be  should  declare  for  the  damages  sustained  in  corisequeuce  of  the 
breach  of  contract,  and  not  for  his  wages  as  such. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Mor^n  County;  the 
Hon.  Cykus  Epleb,  Judge,  presiding. 

Messrs.  Kiohaed  Taxes  and  Moeeison  &  Whitlock,  for 
appellant 

Messrs.   Spbinqeb  &  Dommeb  and  "William  Beown,  for 

m 

appellee. 

Wall,  J.  This  was  an  action  of  assumpsit  by  appellee 
against  appellant,  to  recover  an  amount  alleged  to  be  due  for 
salary  as  policeman. 

The  judgment  was  for  plaintiflf  below  for  $390,  from  which 
defendant  prosecilted  an  appeal.  The  first  objection  urged  in 
the  brief  of  appellant  is  that  the  declaration  was  insutUcient, 
and  that  the  demurrer  to  the  pleas  should  have  been  carried 
back  and  sustained  to  the  declaration.  The  plaintiff  alleged 
that  he  was,  on  the  16th  of  April,  1885,  appointed  policcfiian 
for  one  year  at  a  salary  of  $50  per  month ;  that  he  was  not 
permitted  to  discharge  the  duties  of  his  office  after  the  18th 
of  August,  and  this  without  his  fault,  averring  that  he  was  at 
all  times  able  and  willing  to  perform  his  duty  and  was  pre- 
vented from  so  doing  by  the  defendant. 

The  court  overruled  a  demurrer  to  the  first  count  of  the 
declaration  as  finally  amended.  The  defendant  then  filed  six 
pleas.  A  demurrer  was  filed  and  sustained  as  to  all  except  the 
first  of  these. 
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The  defendant  then  withdrew  tlie  first  plea  and  took  leave 
to  amend  the  third,  fourth  and  fifth.  The  plaintiff  rei)lied  to 
these  pleas  as  amended,  and  upon  the  issue  thus  pre;»ented  the 
case  was  tried.  It  may  be  regarded  as  a  somewhat  unsettled 
question,  whether  a  servant  who  hat  been  wrongfully  dis- 
charged may  recover  Ms  wages  as  such  for  the  remainder  of 
the  terra  on  the  allegation  that  he  was  ready  to  perform  the 
service  and  that,  therefore,  he  has  performed  it,  constructively; 
or  whether  he  should  declare  for  the  damages  sustained  in 
consequence  of  the  breacli  of  the  contract.  In  England,  and 
generally  in  the  United  States,  the  current  of  authority  sup- 
ports the  latter  view,  which  seems  to  be  the  more  logical  when 
the  resjiective  rights  of  both  parties  are  taken  into  account. 
Such  appears  to  be  the  doctrine  in  this  State  also.  We  do  not 
propose  to  discuss  the  subject  and  will  merely  refer  to  some 
of  the  cases  where  it  has  been  considered.  Cutler  v.  Powell, 
2  Smith's  Lead.  Cas.  *20  and  *21;  Trustees  v.  Shaeffer,  63  111. 
24:3;  Jones  v.  Dunton,  7   111.  App.  580. 

We  are  prechided  from  passing  upon  the  point  suggested, 
because  it  does  not  arise  under  any  of  the  errors  assigned  upon 
the  record,  and  must  consider  the  case  upon  the  issue  as  made 
by  the  pleadings.  That  issue,  strictly  speaking,  was  whether 
the  appellee  was  discharged  without  a  hearing  before  the 
City  Council,  and  this  leads  to  a  statement  of  the  real  matter 
in  controversy,  which  is  whether  the  City  Council  has  power 
to  discharge  a  regular  policeman  without  giving  him  an 
opportunity  to  be  lieard  in  his  defense.  The  question  must 
de])end  upon  the  provisions  of  the  charter.  A  municipal 
corporation  is  an  agency  of  the  State,  created  for  the  purpose 
of  regulating  local  affairs  within  the  incorporated  district. 
Of  every  such  corporation  the  charter  or  statute  by  which  it 
is  created  is  its  organic  act.  It  can  exercise  such  powers  only 
as  are  granted  expressly  or  fairly  implied  in,  or  incident  to, 
those  expressly  granted,  or  essential  to  the  declared  objects 
and  purposes  of  tlie  corporation. 

Any  reasonable  doubt  concerning  the  existence  of  the  power 
is  solved  by  the  courts  against  the  corporation,  and  the  power 
denied.  All  acts  in  excess  of  the  granted  powers  are  void. 
Dillon,  Municipal  Corp.,  Vol.  1,  Sec.  55. 


Third  District — November  Term,  188G.     57 

■ —  — 

City  of  Jacksonville  v.  Allen, 

The  provisions  of  the  charter  of  the  Citj  of  Jacksonville, 
6o  far  as  they  are  important  in  this  connection,  are  as  follows : 

Art.  2,  Sec.  1.  "The  municipal  government  of  the  city 
shall  consist  of  a  City  Council  to  be  composed  of  the  Mayor 
and  one  Alderman  from  each  ward.  The  other  officers  of  the 
corporation  shall  be  as  follows:  A  City  Clerk,  a  City  Marshal,  a 
City  Treasurer,  a  City  Attorney,  a  City  Collector  and  Assessor,  a 
City  Street  Conmiissioner  and  a  City  Surveyor,  who,  in  addition 
to  the  duties  prescribed  by  this  act,  shall  perform  such  duties 
as  may  be  prescribed  by  ordinance." 

Art.  2,  Sec.  2.  "  All  officers  to  be  elected  or  appointed 
under  this  act,  except  as  are  othcj-wise  provided,  shall  hold 
their  offices  one  year  and  until  the  election  or  appointment 
and  qualification  of  their  successors  respectively."     *    *    * 

Art.  2,  Sec.  5.  "Any  officer  elected  or  appointed  to  any 
office  may  be  removed  from  such  office  by  a  vote  of  two-thirds 
of  all  Aldermen  authorized  by  law  to  be  elected,  but  no  officer 
shall  be  removed  except  for  good  cause,  nor  unless  furnished 
with  the  charge  against  him  and  heard  in  his  defense." 

Art-  4,  Sec.  17.  "The  City  Council  shall  have  the  power 
to  appoint  a  City  Engineer,  or  Surveyor,  and  a  City  Treasurer 
and  the  necessary  number  of  policemen  and  regulate  the 
duties  and  fix  the  pay  of  each." 

These  extracts  are  from  the  special  charter  passed  in  1867. 
P.  L.  1867,  Vol.  1,  336.  In  1869  the  following  amendment  was 
passed  (P.  L.  1869,  Vol.  2,  page  2): 

See.  5.  .  "That  hereafter  the  City  Street  Commissioner  and 
City  Surveyor,  provided  for  in  the  first  section  of  article  two  of 
the  act  to  which  this  is  an  amendment,  shall  be  appointed  by 
the  City  Council,  and  said  officers  shall  be  subject  to  the 
oinlers  and  be  under  the  control  of  said  Council  and  said  Street 
Commissioner  and  Surveyor  and  all  other  officers  and  agen  s 
now  authorized,  or  that  may  be  hereafter  authorized  to  bo 
appointed  by  said  City  Council  may  be  removed  from  office 
and  their  places  filled  by  other  persons  by  a  vote  of  the 
majority  of  said  Council,  as  provided  in  the  fifth  section  of 
the  second  article  of  the  act  hereby  amended." 

It  is  contended  on  the  part  of  the  city  that  policemen  are 
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not  within  the  scope  of  Art.  2,  Sec.  5,  or  of  the  amendment 
The  citj,  therefore,  adopted  an  ordinance  in  1887,  which  pro- 
vided, among  other  things,  that  policemen  should  continue  in 
office  during  the  pleasure  of  the  Council,  and  in  1884  it 
adopted  an  ordinance  which  declared  in  Sec.  1,  that  all 
ap|X)intee8  of  the  Council  to  the  offices  of  city  treasurer, 
attorney,  street  commissioner,  engineer,  sexton,  health  war- 
den, surveyor,  policeman  and  such  other  offices  as  might  there- 
after be  created,  should  be  considered  as  em  ployed  by  the  month, 
and  each  of  said  officers  should  accept  and  hold  his  appoint- 
ment subject  to  the  right  of  the  City  Council  by  a  majority  of 
all  the  members  elected  to  discharge  him  from  the  service  of 
the  city  at  the  end  of  every  mouth.  If,  at  the  end  of  any 
mouth,  no  order  was  made  discharging  him  he  was  to  be  con- 
sidered as  retained  for  another  month,  and  in  like  manner  and 
subject  to  such  conditions  should  hold  during  the  municipal 
year.  Provided  the  ordinance  should  not  apply  to  special  police- 
men, nor,  prevent  the  discharge  of  any  officer  for  cause  under 
Sec.  5,  Art.  2  of  the  charter  and  Sec.  5  of  the  amendatory  act 

Sec.  2  declared  that  every  commission  should  contain  a 
provision  to  the  eSect  that  the  same  was  given  and  accepted 
subject  to  the  foregoing  section.  The  commission  issued  to 
the  appellee  contained  such  a  provision. 

The  city  had  no  power  to  pass  these  ordinances  so  far  as 
they  operate  as  a  limitation  upon  the  terms  of  the  officers 
therein  named. 

Sec.  2  of  Art  2  declares  that  all  officers  elected  or  ap- 
pointed under  the  act,  except  as  otherwise  provided,  shall 
hold  their  offices  one  year,  and  it  was  not  competent  for  the 
City  Council  thus  to  affect  the  terms  of  these  officers. 

There  can  bo  no  doubt  that  the  term  **  officers"  will  include 
policemen.  Such  is  a  common  meaning.  Indeed  the  ordi. 
nance  last  referred  to  seems  to  so  regard  them,  as  does  the 
other,  by  implication,  at  least 

The  term  of  office  being  by  the  organic  law  for  one  year, 
the  Council  could  not  make  it  more  or  less,  and  the  appoint- 
ment, when  made,  would  be  for  the  period  prescribed  by  the 
charter.  The  clause  in  the  commission,  based  on  the  invalid 
ordinance,    may  be   treated   as  surplusage   and  disregarded.- 


Thibd  District — November  Term,  1886.     59 

City  of  Jacksonville  v.  Allen. 

<  I  ■  I  II  ■ 

Sucli  was  the  view  taken  by  the  Supreme  Court  of  Michigan 
in  the  case  of  Stadler  v.  City  of  Detroit,  13  Mich.  346. 

As  to  the  facts  of  the  case  there  is  but  little  controversy. 
It  appears  that  a  charge  of  incompetency  and  misconduct  had 
been  preferred  against  the  appellee.  This  was  referred  to  the 
pubic  committee.  The  appellee  was  notified  by  the  city 
attorney  in  writing,  that  on  the  18th  of  August,  1885,  at 
7 :30  p.  M.,  there  would  bo  a  special  meeting  of  the  Council  when 
the  committee  would  present  a  report  recommending  his  dis- 
charge from  the  police  force  on  account  of  the  use  of  intoxi- 
cating liquors,  at  which  time  he  might,  if  he  saw  fit,  appear 
and  be  heard  in  defense. 

He  appeared  at  the  time  set  The  report  was  presented  and 
by  his  attorney  he  asked  for  a  hearing  and  an  investigation 
but  the  Council  denied  the  request  and  having  adopted  the 
report  of  the  committee,  discharged  him  from  the  police  force 
of  the  city.  It  is  now  contended  that  within  the  purview  of 
Sec.  5,  Art.  2,  of  the  charter  and  the  amendment,  he  ;was  not 
entitled  to  a  hearing  before  the  Council,  but  only  before  the 
committee,  apd  that  the  court  should  have  permitted  proof, 
which  was  offered,  that  he  had  an  opportunity  of  being  heard 
before  the  committee. 

Dillon  on  Municipal  Corporations  lays  down  the  rule  that 
the  proceedings  ^'rnnst  be  had  by  and  before  the  authorized 
body  duly  assembled."    • 

The  ''authorized  body"  in  this  case  is  the  Council,  not  the 
committee.  The  committee  may  prefer  a  charge,  but  the 
|)Ower  to  act  upon  it  is  in  the  Council.  It  can  not  be,  and  was 
not  in  this  case,  delegated  to  the  committee.  It  would  be 
unreasonable  to  suppose  that  a  hearing  might  be  had  before  a 
body  which  could  only  make  a  charge. 

Obviously  the  hearing  intended  was  by  and  before  the 
Council,  which  alone  could  remove.  At  such  hearing  he  was 
entitled  to  produce  his  witnesses  and  by  himself,  or  attorney, 
to  cross-examine  those  of  the  prosecution.  Anything  short  of 
this  would  not  deserve  the  name  of  a  hearing.  See  Dillon, 
Mun.  Corp.,  Sees.  191,  192,  193. 

That  inconvenience  may  arise  in  the  administration  of  this 
provision  is  not  unlikely,  but  when  the  legislative  intent  is 
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clear  this  can  make  no  difference.  If  it  were  uncertain  as  to 
the  true  construction,  such  an  argument  might  have  great 
weight  in  arriving  at  the  design  of  the  law,  but  it  has  no  place 
here  in  the  view  we  have  taken. 

It  is  objected  that  the  court  instructed  the  jury  that  the 
measure  of  damages  was  the  amount  of  the  salary  for  tlie 
unexpired  term  which  the  plaintiff  was  not  allowed  to  serve. 

There  was  no  evidence  as  to  whether  plaintiff  earned  or 
might  have  earned  anything  in  other  employments  di.ring 
that  period,  save  his  own  statement  that  he  had  endeavored  to 
get  other  employment  but  had  been  unsuccessful.  This  was 
uncontradicted,  and  upon  the  facts  the  instruction  was  a  cor- 
rect statement  of  the  plaintiff's  rights.  It  is  insisted  by 
appellee  that  the  ordinary  rule  of  compensation  merely  is  not 
applicable  in  a  case  where  an  officer  seeks  to  recover  his  salary 
after  having  been  prevented  from  performing  the  duties  of 
the  office,  and  that  he  is  absolutely  entitled  to  the  salary. 

We  do  not  feel  called  upon  to  determine  whether  such  a 
rule  should  be  applied  in  a  case  like  this,  as  the  ruling  of  tlio 
court  may  be  sustained  without  it.  In  the  case  of  Fuller  v. 
Little,  Gl  111.  1,  where  private  persons  only  were  concerned, 
it  was  said:  "But  the  rule  in  actions  of  tliis  character  is  that 
the  burden  of  proof  is  on  the  defendant  to  show  the  plaintiff 
has  been  actually  engaged  in  other  profitable  employment,  or 
that  such  employment  had  been  offered  him  and  rejected.  2 
Greenleaf,  Ev.,  261  a,  and  cases  cited  in  note.  *  *  *  It 
can  only  be  said,  on  this  point,  the  defendant  wholly  failed  to 
make  out  his  defense  and  he  can  not  call  upon  us  to  reverse  a 
judgment  on  the  ground  that  the  instruction  was  inaccurate 
in  confining  deductions  to  net  earnings  when  there  was  no  evi- 
dence upon  which  the  jury  could  properly  have  made  a  deduc- 
tion for  earnings  of  any  sort.  Sedgwick  on  Measure  of  Dam- 
ages, 2d  Ed.  221;  Field  on  Damages,  Sees.  133,  340. 

With  regard  to  the  instructions  given  and  refused,  we  deem 
it  necessary  to  say,  only,  that  the  case  appears  to  have  been 
properly  put  to  the  jury,  according  to  the  views  we  entertain 
and  have  expressed. 

No  substantial  error  is  presented,  and  the  judgment  will 
therefore,  be  aflirmed.  Judgment  affirmed. 
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EoYAL  Insurance  Company  of  Liverpool 

V. 

Harry  W.  Roodhouse  and  B.  F.  Roodhouse. 

Fire  Insurance — Atfju/ifmenf — Account  Stated — Change  in  Otcnerahip— 
Assignment  of  Dower — Evidence. 

1.  In  an  action  a^ainf;t  a  fire  insurance  company  an  adjustment  fairly 
made  is  conclusive  upon  the  defendant,  and  the  account  thereby  fixed  may 
be  recovered  under  the  common  count  on  an  account  stated. 

2.  An  adjustment  of  a  loss  on  a  house  insured  for  the  benefit  of  the  heirs, 
and  subsequently  set  off  to  the  widow  as  dower,  can  not  be  avoided  on  the 
ground  that  the  adjuster  was  misled  by  statements  of  the  plaintiffs  in  refer- 
ence to  their  legal  obligation  to  rebuild.  The  facts  being  undisputed  both 
parties  are  presumed  to  know  their  legal  effect. 

3.  An  adjustment  is  not  rendered  contingent  by  the  fact  that  a  party  to 
it  is  subsequently  to  furnish  formal  evidence  of  his  authority  to  act  for  a 
third  party. 

4.  The  exclusion  of  competent  evidence  is  not  a  sufficient  ground  for  re- 
versal, if  its  admission  could  not  have  changed  the  result. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  tlie  Circuit  Court  of  Greene  County;  the  Hon. 
G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Paddock  &  Aldis,  for  appellant. 

Mr.  Mark  Meyerstein,  for  appellees. 

Wall,  X  This  was  an  action  of  assumpsit  upon  a  policy 
of  fire  ineurance.  The  case  was  tried  by  jury,  resulting  in  a 
verdict  for  plaintiffs  for  $1,693.66,  upon  which  a  motion  for 
a  new  trial  having  been  overruled,  judgment  was  entered. 

Tlie  record  is  brought  to  this  court  by  the  insurance  com- 
pany. 

The  declaration  counted  specially  upon  the  policy  which 
bore  date  July  22,  1880,  and  in  consideration  of  $37.50 
insured  the  heirs  of  Peter  Roodhouse  until  July  22,  1885,  in 
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the  sum  of  $2,000  upon  their  two-story  frame  building,  etc. 
There  were  the  usual  allegations  of  loss,  etc.  The  declaration 
also  contained  the  common  counts  upon  an  account  stated,  etc. 
The  pleas  were  non-assumpsit,  and  a  special  plea  setting  up 
the  facts  of  a  chancery  proceeding  for  partition  and  assign 
ment  of  dower,  allotting  the  premises  in  question  to  the  widow 
of  Peter  Roodhouse  and  a  change  of  possession  whereby,  it 
was  averred,  the  policy  was  forfeited.  To  the  second  plea 
there  was  a  replication  that  the  insurance  company  was  at  the 
time  fully  notified  of  said  proceedings  and  made  no  offer  to 
return  any  part  of  the  unearned  premium,  but  retained  the 
same  and  did  not  cancel-  the  policy. 

This  replication  was  demurred  to  and  the  demurrer  was 
overruled.  The  company  abided  by  the  demurrer  and  made 
no  further  answer  to  the  replication.  The  issue  before  the 
jury  was,  therefore,  upon  the  plea  of  non-assumpsit,  and  the 
chief  question  of  fact  was  whether  there  was  an  adjustment 
of  the  loss  and  an  agreement  upon  tlie  amount  to  be  paid. 

The  negotiations  were  conducted  by  Harry  W.  Roodhouse, 
for  himself  and  for  his  minor  brother  Benjamin,  for  whom  he 
was  guardian,  with  R.  R.  Manners,  the  adjuster  for  the  com- 
pany, and  resulted,  as  claimed  by  the  plaintiff  and  not  seriously 
denied  bj'  the  defendant,  in  a  compromise  upon  the  sum  of 
$1,575.50,  which  was  to  be  paid  to  plaintiffs. 

It  was  argued  by  the  company,  however,  that  this  adjust- 
ment was  not  sufficient  to  support  the  count  on  the  account 
stated  because  the  promise  to  pay  was  contingent  upon  the 
furnishing  of  a  certified  copy  of  the  letters  of  guard ianbhip 
to  the  local  agent  of  the  company,  and  because  the  adjuster 
was  not  fully  informed  of  all  the  facts,  and  was  misled  by 
statements  of  the  plaintiffs  and  their  attorney  in  refei^nce  to 
their  obligation  to  rebuild. 

It  appeared  that  the  plaintiffs  were  the  only  heirs  of  Peter 
Roodhouse  and  were  the  owners  of  the  property  at  the  time 
the  policy  was  issued,  their  title  and  interest  being  subject 
only  to  the  dower  of  the  widow  of  said  Peter  Roodhouse. 

After  the  policy  was  issued,  atid  two  or  three  years  before 
the  fire,  a  proceeding  in  chancery  was  instituted  for  partition 
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and  assignment  of  dower,  resulting  in  the  allotment  of  the 
premises  in  question  to  the  widow  for  the  term  of  her  natural 
life.  She  secured  possession  and  was  occupying,  by  her  tenant, 
when  the  fire  occurred. 

The  local  agent  of  the  company  was  notified  by  Harry  W. 
Koodhouse  of  these  proceedings  and  was  requested  to  make 
any  needed  change  in  the  policy.  No  action  was  taken,  how- 
ever, nor  was  any  objection  made. 

Assuming  that  the  company  was  not  bound  by  the  adjust- 
ment referred  to,  evidence  was  offered  by  the  defense  to  show 
what  was  the  value  of  the  life  interest  of  the  widow  and 
thereby  reduce  the  claim  of  the  plaintiffs. 

This  evidence  was  excluded  by  the  court,  and  this  ruling  is 
the  chief  objection  urged  in  the  brief  of  appellant. 

This  is,  indeed,  the  only  substantial  ground  of  complaint. 
It  18  argued  by  appellant  that  by  the  express  terms  of  the 
policy  the  insured  could  claim  payment  only  to  the  extent  of 
their  interest  in  the  property ;  that  by  virtue  of  the  proceed- 
ings for  partition,  their  interest  had  been  diminished  by  reason 
of  the  assignment  of  the  widow's  dower,  and  while  the  com- 
pany could  not  claim  a  forfeiture  of  the  policy,  it  having  been 
notified  of  the  facts  and  making  no  objection,  it  had  the  right 
to  prove  the  value  of  the  widow's  life  interest,  and  thereby 
reduce  the  claim  of  the  plaintiffs. 

It  is  insisted,  npon  the  other  hand,  that  in  a  legal  sense  the 
interest  of  the  plaintiffs,  so  far  as  this  contract  of  insurance 
was  concenicd,  had  not  been  affected  by  these  proceedings,  and 
while  the  widow's  right  of  possession  was  exclusive  for  her  life, 
and  while  there  was  no  obligation  to  rebuild,  on  the  part  of 
plaintiffs,  it  was  still  their  property,  in  all  respects,  and  that 
tlie  company  could  not  thereby  avoid  any  part  of  its  liability 
under  the  policy,  as  it  was  originally  made.  After  a  very 
thorough  consideration  of  the  case,  we  deem  it  unnecessary  to 
decide  this  point,  for  the  reaeon  that,  upon  the  evidence  con- 
tained in  this  record,  the  jury  were  justified  in  their  verdict, 
and  could  not  reasonably  have  reached  a  different  conclusion 
if  the  excluded  evidence  had  been  admitted.  We  think  there 
can  be  no  substantial  doubt  that  there  was  an  adjustment  of 
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the  loss,  and  an  agreement  upon  the  part  of  the  company, 
throup:li  the  adjuster,  to  pay,  and  upon  the  part  of  the  plain tiflFs, 
through  Harry  W.  Roodhouse,  to  accept  the  sum  of  $1,575.50 
in  full. 

This  was  to  be  paid  to  the  plaintiffs  as  soon  as  the  certified 
copy  of  the  letters  of  guardianship  was  placed  in  the  bands 
of  the  local  agent,  which  was  done  within  a  day  or  two.  It 
was  not  denied  that  Harry  W.  Roodhouse  was  the  guardian 
of  his  brother  Benjamin,  his  co-plaintifip,  and  that  he  had  the 
right  to  act  for  him  in  the  premises,  nor  is  it  now  denied. 
But  it  was  denied  that  the  formal  evidence  of  that  fact  should 
be  supplied  as  a  part  of  the  vouclier  to  be  held  by  the  com- 
pany. 

Counsel  argue  that  this  was  such  a  contingency  that  the 
adjustment  was  not  final,  and  that  there  was  nothing  upon 
which  to  rest  the  claim  of  an  account  stated.  We  can  not 
agree  to  this  position.  There  was  no  contingency  as  to  the 
subject-matter  of  the  settlement. 

The  only  condition  was  the  procuring  and  furnishing  of  the 
certified  copy  befoi'e  the  payment  of  the  money.  There  was 
also  the  implied  condition  that  the  policy  should  be  surren- 
dered and  the  usual  release  or  receipt  executed,  and  we  regard 
this  as  of  the  same  character.  It  is  urged  with  more  force, 
however,  that  the  adjuster  was  misled  by  the  statement  of 
Harry  W,  Roodhouse,  that  the  heirs  were  bound  to  rebuild- 
This  was  a  question  under  discussion,  the  adjuster  insisting 
there  was  no  such  obligation. 

In  his  testimony  the  adjuster  makes  the  following  state- 
ment: "I  got  back  to  Chicago  a  week  after  and  there  was  put 
in  my  hands  a  proof  of  loss,  made  up  in  the  hand  of  Mr. 
Meyerstein.  After  seeing  the  paj)er  I  went  down  there  about 
the  14th  or  15th  of  December,  1884.  Then  I  had  these  con- 
versations the  other  witnesses  have  spoken  about.  I  got  there 
on  the  morning  train.  I  met  Harry  Roodhouse  and  he  told 
me  that  we  would  go  to  his  lawyer's  oflice.  He  told  me  he 
had  put  the  case  in  the  hands  of  his  attorney  and  we  went 
there  and  there  were  present,  Meyerstein,  Roodhouse,  Cap- 
tain Pearce  and  Gardner  and  Shepherd.    We  discussed  the 
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dower  interest  of  the  widow,  because  I  had  information  con- 
firming my  idea  that  the  widow  was  not  an  heir.  Mr.  Meyer- 
stein  at  once  admitted  the  fact  that  she  had  no  status  under 
the  policy.  Judge  Whitlock  was  not  present,  as  I  recollect. 
Immediately  following  their  admission  that  she  had  no  status 
under  the  policy,  ho  said,  while  that  may  be  true,  we  are  legally 
bound  to  rebuild  the  property,  Jtnd  he  said,  therefore,  we  have 
the  entire  insurable  interest. 

**  Here  followed  a  long  talk  between  Meyerstein  and  myself 
as  to  the  right  of  the  company  to  deduct  the  amount  of  the 
widow's  interest  from  the  whole  sum  and  make  the  remainder 
the  basis  of  the  company's  liability.  lie  insisted  upon  the  full 
insurable  interest  under  their  legal  obligation  to  rebuild,  which, 
as  I  contended,  did  not  exist  under  any  general  requirement 
of  law.  Considerable  discussion  followed  and  the  outcome 
was  that  $1,575.50  was  agreed  upon  to  represent  the  value  of 
the  building.  I  proceeded  to  make  up  our  blank  proof  of  loss 
under  their  instructions.     I  had  no  lawver." 

It  is  manifest  there  was  no  fraud  or  deception  here.  The 
facts  were  not  disputed.  The  legal  inference  is,  that  as  each 
side  was  presumed  to  know,  they  no  doubt  did  know  what  was 
the  correct  view.  The  company  can  not  upon  this  ground 
avoid  the  adjustment. 

The  remaining  point  is  that  the  adjustment  was  made  in 
ignorance  of  the  fact  that  by  the  partition  proceedings,  the 
widow  was  assigned  the  premises  and  was  in  possession  under 
the  order  of  court.  From  the  evidence  it  is  not  to  be  doubted 
that  the  whole  matter  was  fully  and  thoroughly  understood 
by  the  adjuster. 

It  is  true  he  says  that  he  did  not  so  understand  it,  and  that 
nothing  was  said  about  the  partition  case  until  his  return  from 
Cliicago,  on  the  29th  of  December,  some  two  weeks  after  the 
adjustment  was  made.  In  this,  however,  he  is  contradicted 
and  discredited  by  the  testimony  of  H.  W.  Roodhouse,  Judge 
Worcester,  Captain  Pearce,  Meyerstein  and  Gardner,  all  of 
whom  say,  with  more  or  less  particularity,  that  the  whole 
matter  was  fully  and  distinctly  stated.  From  his  own  evi- 
dence and  from  the  testimony  of  these  witnesses,  we  think  the 
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jury  were  justified  in  tlie  belief  that  the  position  taken  on  the 
29th  of  December  was  an  afterthought,  or  else  that  the  ad- 
juster had  sought  to  entrap  the  plaintiffs  by  getting  H.  W, 
Koodhouse  to  make  out  new  proof  of  loss  at  the  time  of  the 
adjustment,  in  which  the  total  loss  was  stated  at  $1,575.50, 
intending  to  make  this  the  basis  of  settlement  only  and  not 
intending  to  pay  the  full  amount  of  it  to  the  plaintiffs  as 
promised.  It  is  clearly  shown  that  the  sum  was  agreed  upon 
and  to  be  paid  to  the  plaintiffs,  they  consenting  to  accept  as  a 
compromise  and  to  get  the  money  without  further  delay,  though 
claiming  the  loss  was  really  much  greater,  as  they  had  stated 
in  the  original  proof,  and  it  appears  that  when  the  adjustment 
was  so  agi-eed  on  and,  as  a  part  of  it,  the  new  proof  of  loss  was 
drawn  up  by  the  adjuster  and  sworn  to  by  the  plaintiff,  H.  W, 
Roodhouse.  Before  signing  this  it  was  suggested  that  the 
amount  of  loss  was  really  greater,  but  the  point  was  overruled 
by  the  adjuster's  reply  that  the  greater  would  include  the  less, 
that  it  was  merely  a  matter  of  form,  and  that  the  money 
would  be  paid  in  a  few  days. 

Thus  assured,  Roodhouse  signed  and  swore  to  the  paper 
without  further  examination,  and  did  not  know  that  it  con- 
tained the  statement,  afterward  much  relied  upon  by  the  com- 
pany, that  there  had  been  no  change  in  the  ownerphip  of  the 
property,  since  the  issuance  of  the  policy.  We  are  constrained 
to  hold  that  upon  the  proof  before  tliem  the  jury  were  bound 
to  find  that  the  adjustment  was  made  as  alleged  by  the  plaint- 
iffs, and  that  the  excluded  proofs,  if  admitted  in  evidence, 
could  not  have  changed  the  result.  If  the  proof  was  compe- 
tent, and  if  it  was  error  to  exclude  it,  the  judgment  should 
not  be  reversed  for  that  cause.  It  is  settled  in  this  State  that 
an  adjustment,  when  fairly  made,  is  conclusive  upon  the  com- 
pany, and  that  the  amount  thereby  fixed,  may  be  recovered 
under  the  common  count  on  an  account  stated.  Illinois  Mut. 
F.  Ins.  Co.  V.  Archdeacon,  82  111.  236;  Home  Ins.  and  Bank- 
ing Co.  V.  Mayer,  93  111.  271. 

There  was  such  an  adjustment  in  this  case  and  the  judgment 
is  responsive  to  the  rights  of  the  parties. 

Judgment  affirmed. 
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John  Mayers  and  Harry  H.  Miller 

Maria  Smith. 

.Dram  Shop  Act — Acfionhy  Wife  under  See.  9 — Evidence — Preponder- 
ance— Instruction — Means  of  Support — Damages — Whether  Excessive  or 
Exemplary — Impaneling  Jury — Peremptory  Challenges, 

1.  Under  Sec.  21,  Chap.  78,  R.  S.,  when,  in  impaneling  a  jury,  a  panel 
of  four  has  been  accepted  by  both  parties,  they  become  a  part  of  the  jury 
and  can  not  thereafter  be  challenged  peremptorily. 

2.  In  an  action  brought  by  plaintiff  under  Sec.  9  of  the  Dram  Shop  Act, 
to  recover  damages  for  the  death  of  her  husband,  alleged  to  have  resulted 
from  intoxication,  produced  by  intoxicating  liquors  procured  from  defend- 
ants, it  is  held:  That  the  evidence  sustains  the  verdict  f  )r  the  plaintiff; 
that  the  statute  imposes  liability  when  the  intoxication  is  caused  in 
whole  or  in  part  by  the  liquor  furnished  by  the  defendant;  that  the  plaint-  * 
iff  was  properly  permitted  to  show  the  extent  to  which  she  was  dependent 
upon  the  deceased  for  her  means  of  support;  that  the  damages  are  not  so 
excessive  as  to  justify  interference  by  this  court;  that  under  the  evidence  and 
instructions  it  will  be  presumed  that  only  actual  damages  were  allowed. 

[Opinion  filed  February  17,  1887.] 

,     In  ERROR  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
O.  T.  KbeveSj  Judge,  presiding. 

Messrs.  J.  W.  Fifer  and  T.  C.  Kerrick,  for  plaintiflFs  in  error. 

In  impanelinp^  the  jury,  plaintiff  and  defendants  accepted 
two  panels  of  four,  and  in  doing  so  defendants  used  but  one 
peremptory  challenge.  Wliile  passing  upon  the  third  panel, 
and  before  it  was  accepted  by  defendants,  and  before  any  of 
the  jury  were  sworn,  and  while  defendants  still  had  two  un- 
used peremptory  challenges,  defendants  offered  to  challenge 
peremptorily  jurors  Owen  and  Carpenter,  who  were  in  the 
j)anel8  previously  accepted  but  not  sworn.  The  court  refused 
to  permit  the  challenges,  or  either  of  them,  and  defendants 
made  no  further  peremptory  challenges.  We  contend  that  a 
party  has  a  right,  after  the  acceptance  of  a  juror  and  before 
he  is  swora,  to  challenge  such  juror  peremptorily,  and  such 
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right  is  not  subject  to  the  discretion  or  the  control  of  the 
court  so  long  as  it  is  confined  to  the  number  of  peremptory 
challenges  allowed  by  law.  Hendrick  v.  Com.,  5  Leigh,  707; 
Jackson  v.  Pittsford,  8  Blackf.  194;  Hunter  v.  Parsons, 
22  Mich.  96;  Jhons  v.  People,  25  Mich.  500;  Hamper's 
Appeal,  51  Mich.  71;  State  v.  Pritchard,  15  Nev.  74; 
Jones  V.  Vanzandt,  2  McLean,  611;  People  v.  Kohle,  4 
Cal.  199;  People  v.  Jenks,  24  Cal.  11;  Edelen  v.  Gough, 
8  Gill.  87;  People  v.  Carpenter,  36  Hun  (K  T.),  315; 
Hooker  v.  State,  4  Ohio,  348,  350;  Beauohamp  v.  State,  6 
Blackf.  299-308;  Munly  v.  State,  7  Blackf.  593;  Morris  v. 
State,  7  Blackf.  607;  People  v.  Reynolds,  16  Cal.  128;  People 
V.  Ah  You,  47  Cal.  121;  Drake  v.  State,  51  Ala.  30;  Kleinback 
V.  State,  2  Speera,  351,  418;  Schumacker  v.  State,  5  Wis. 
324;  Lindsley  V.  People,  6  Park  Cr.  R.  233;  Drake  v.  State, 
51  Ala.  30;  People  v.  Bodene,  1  Denio,  281;  1  Chitty  Cr.  L. 
545;  People  v.  Carrier,  46  Mich.  442;  State  v.  Armington,  25 
Minn.  29. 

Messrs.  James  S.  Ewing  and  Pitts,  Bent  &  Lindlet,  for 
defendant  in  error. 

Wall,  J.  This  was  an  action  on  the  case  under  the  9th 
section  of  the  Dram  Shop  Act 

The  declaration  alleged  that  defendants  sold  and  gave 
intoxicating  liquors  to  David  Smith,  husband  of  the  plaintiff, 
which  contributed  to  his  intoxication,  and  in  consequence 
thereof  he  came  to  his  death,  whereby  the  plaintiff  was  injured 
in  her  means  of  support.  ^ 

A  trial  by  jury  resulted  in  a  verdict  of  $2,500  for  the 
plaintiff,  and  the  court,  after  refusing  a  motion  for  new  trial, 
rendered  judgment  thereon. 

The  record  is  brought  hero  upon  a  writ  of  error.  It  is 
alleged  that  the  evidence  does  not  show  with  such  clearness 
as  to  support  the  verdict,  that  deceased  came  to  his  death  in 
consequence  of  his  intoxication,  nor  that  he  obtained  liquor 
from  defendants,  or  either  of  them,  and  that,  admitting  liquor 
was  obtained  by  him  from  defendant  Miller,  it  does  not  ap]  car 
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that  it  could  Iiavo  contributed  so  substantially  to  his  intoxica- 
tion as  to  render  him  liable  in  any  event. 

These  questions  of  fact  have  received  our  attentive  consid- 
eration, for  they  were  urgently  pressed  in  the  oral  argument 
as  well  as  in  the  printed  briefs.  It  seems  to  be  reasonably 
apparent  from  all  the  evidence,  that  Smith  was  so  far  intoxi- 
cated on  the  last  night  of  his  life  as  to  lose  his  road  homeward, 
and  that  while  in  this  condition  he  fell  from  a  high  embank- 
ment into  a  shallow  stream  of  water,  where  he  was  found  the 
next  morning  lying  on  his  face,  dead.  It  is  probable  death 
was  produced  by  drowning,  as  no  severe  wounds  or  bruises 
were  discovered.  He  left  the  shop  where  he  was  eniployed 
as  a  journey  man  tailor,  in  the  City  of  Bloomington,  about  5 
o'clock  in  the  afternoon  of  October  5th,  with  the  sum  of  $5. 
lie  paid  $3  to  one  Parker  and  a  small  sum  at  a  meat  shop,  and 
when  found  the  morning  of  the  6th,  he  had  25  cents  on  his 
person. 

According  to  the  testimony  of  Dunn,  he  was  seen  about  6 
o'clock  in  the  afternoon,  stepping  oflf  the  sidewalk  in  front  of 
Miller's  saloon,  in  which  place  he  drank  whisky  a  few  min- 
utes afterward.  He  was  somewhat  intoxicated  when  Dunn 
tirst  saw  him,  and  although  this  witness  tried  to  get  him  to  go 
to  his  home,  he  did  not  succeed.  He  finally  gave  Dunn  the 
meat  he  had  purchased  for  his  supper,  and,  persisting  in  his 
refusal  to  go  home,  Dunn  left  him. 

He  was  found  soon  afterward  at  the  saloon  of  Mayer,  the 
other  defendant,  where  he  remained  for  some  time,  leaving 
there  a  little  before  8  o'clock  in  company  with  Bowen, 
another  tailor,  considerably  intoxicated.  The  evidence  of  the^ 
plaintiff  tends  to  show  that  he  drank  whisky  three  or  four 
times  while  at  Mayer's  saloon.  About  11  o'clock  he  was 
seen  going  in  the  direction  of  the  place  where  he  lost  his  life, 
having  come  from  the  direction  of  Mayer's  saloon  somewhat 
under  the  influence  of  liquor.  This  was  the  last  time  he  was 
seen  alive. 

All  the  circumstances  tend  to  show  that  he  was  so  intoxi" 
cated  that  he  failed  to  go  home  at  the  usual  hour  for  supper; 
that  he  continued  to  drink  and  that  he  did  not  finally  start 
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homeward  until  the  saloons  were  required  to  close  for  the 
night.  The  details  of  the  testimony,  which  can  not  now  be 
referred  to,  are  consistent  with  this  view,  and  the  whole  evi- 
dence considered,  there  was  enough  to  warrant  the  jury  in 
believincr  that  his  death  was  due  directlv  to  his  intoxication. 
That  he  was  in  the  saloons  of  the  defendants  is  not  denied, 
but  it  is  seriously  and  stoutly  controverted  that  he  drank  any- 
thing at  either  place.  Uj^on  this  point  the  conflict  was  settled 
by  the  jury  in  favor  of  the  plaintiflf,  and  without  referring  to 
the  particulars  of  it,  we  think  there  was  enough  in  the  proof 
to  justify  the  conclusion.  The  liquor  was  obtained  at  Miller's, 
if  at  all,  four  or  five  hours  before  he  was  last  seen  alive,  and  it 
is  strongly  insisted  this  could  not  have  contributed  to  the 
fatal  result.  The  statute  imposes  liability  where  the  intoxi- 
cation is  caused  in  whole  or  in  part  by  the  liquor  furnished  by 
the  defendant.  Conceding  as  a  reasonable  construction  that 
the  liquor  so  furnished  must  have  contributed  in  some  direct 
and  substantial,  though  possibly  slight  degree,  it  seems  appar- 
ent that  if  he  did  drink  there,  as  testified  by  Dunn,  being  then 
somewhat  intoxicated,  and  that  he  kept  on  in  the  same  course, 
as  shown  by  the  other  testimony,  the  contribution  of  the 
defendant,  Miller,  is  sufficiently  direct  and  substantial  to  bring 
him  within  the  scope  of  the  law. 

It  follows  that  we  can  not  interfere  with  the  judgment,  upon 
the  ground  that  the  evidence  fails  to  support  it. 

It  is  also  urged  that  the  court  erred  in  refusing  to  permit 
tlie  defendants  to  challenge  peremptorily  two  of  the  jurors. 
In  impaneling  the  jury,  the  plaintiff  and  defendants  had  each 
accepted  two  panels  of  four  each.  After  the  third  panel  of 
four  had  been  i)a66ed  on  and  acce])ted  by  the  plaintiflf,  but 
before  it  had  been  accepted  by  the  defendants,  and  before  any 
of  the  jury  had  been  sworn,  the  defendants  asked  leave  to 
challenge  peremptorily  two  of  the  jurors  who  were  in  the 
first  and  second  panels,  which  had  been  accepted  by  both  sides, 
the  defendants  having  up  to  that  time  used  but  one  peremp. 
tory  challenge.  The  court  refused  this  request  and  defend- 
ants excepted. 

The  propriety  of  this  ruling  depends  upon  the  construction 
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to  be  given  Sec.  21,  Ch.  78,  R.  S.,  which  reads  as  follows* 
*'Upon  the  impaneling  of  any  jury  in  any  civil  cause  now  pend- 
ing or  to  be  hereafter  commenced  in  any  court  in  this  State, 
it  shall  be  the  duty  of  the  court,  upon  the  request  of  either 
party  to  the  suit,  or  upon  its  own  motion,  to  order  the  full 
number  of  twelve  jurors  into  the  jury  box,  before  eithei;  party 
shall  be  required  to  examine  any  of  the  said  jurors  touching 
their  qualitications  to  try  any  such  causes;  provided^  that  the 
jury  shall  be  passed  upon  and  accepted  in  panels  of  four  by 
the  parties,  commencing  with  the  plaintiffs." 

In  the  case  of  Sterling  Budge  Co.  v.  Pearl,  80  HI.  251,  the 
Supreme  Court  had  occasion  to  consider  this  section,  and  held 
it  required  that  there  should,  at  all  times  while  the  jury  was 
being  impaneled,  be  twelve  jurymen  in  the  box,  and  though 
the  point  was  not  before  the  court  for  decision,  it  was  re- 
marked by  the  court:  "  When  the  panel  of  four  is  accepted  by 
both  parties  they  become  a  part  of  the  jury,  and  a  panel  of 
four  more  is  called  up,  and  the  same  process  is  repeated." 
This  can  not,  of  course,  be  regarded  as  a  judicial  construction 
upon  the  point  now  at  issue,  because  it  was  not  involved  in  the 
case  then  before  the  court,  but  we  are  of  the  opinion  it  is  the 
sound  construction,  and  that  the  trial  court  ruled  properly  in 
the  case  at  bar.  Many  of  the  references  of  counsel  are  irrele- 
vant, and  none  of  them,  so  far  as  we  are  advised,  is  directly 
in  point,  because  none  of  them  arose  upon  a  statute  like  ours. 
It  is  conceded,  if  the  two  panels  had  been  sworn  as  they  were 
accepted,  it  would  have  been  too  late  to  exercise  the  peremp- 
tory challenge.  We  suppose  the  practice  is  not  uniform  in 
this  State  as  to  the  swearing  of  the  jury  by  panels  as  accepted, 
or  the  whole  twelve  after  the  three  panels  have  been  tilled  by 
acceptance  on  both  sides. 

Considering  the  requirement  that  twelve  jurymen  shall  at 
all  times  be  in  the  box  while  the  jury  is  being  made  up  and 
considering  the  plain  terms  of  the  provision  above  quoted, 
"that  the  jury  shall  be  passed  upon  and  accepted  in  panels  of 
four  by  the  parties,  commencing  with  the  plaintiff,"  we  have 
no  doubt  that  the  right  of  peremptory  challenge  must  be 
availed  of  before  the  panel  is  accepted^  and  when  the  panel  is 
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accepted  it  becomes  a  part  of  the  jury.  It  would  be  iuc  n- 
sistent  to  eay  that  a  partj  might  accept  a  panel  and  afterward 
reject  a  part  of  it;  and  this  is  not,  in  our  opinion,  the  meaning  of 
the  provision.  Of  course,  it  would  be  witliin  the  sound  discretion 
of  the  court  to  allow  a  party  to  withdraw  liis  acceptance  of  a 
panel  and  make  his  challenge,  and  the  court  would  permit  this 
whenever  any  good  and  sufficient  reason  should  be  disclosed, 
the  party  having  used  proper  diligence  and  care  to  inform 
himself  of  all  facts  necessary  to  protect  his  interests,  but  some- 
thing in  this  nature  should  affirmatively  appear  to  require  the 
court  to  exercise  its  discretion. 

In  the  present  instance  no  such  cause  was  assigned  or  even 
suggested,  it  being  assumed  the  right  of  challenge  remained 
until  the  jury  was  sworn. 

It  is  next  urged  the  court  erred  in  admitting  improper  tes- 
timony offered  in  behalf  of  the  plaintiff.  The  first  item  of 
evidence  objected  to,  is  that  in  which  the  plaintiff  is  per- 
mitted to  state  that  she  had  no  means  of  support  other  than 
her  husband  and  that  she  was  wholly  dependent  upon  him. 
In  this  there  was  no  error.  The  law  distinctly  bases  the  right 
to  recover  upon  an  injury  to  the  person,  property  or  means  of 
support  of  the  plaintiff  occasioned  by  the  intoxication  of  the 
party  to  whom  the  liquor  is  furnished.  This  being  one  of  the 
grounds  upon  which  the  recovery  may  be  predicated,  it  is  cer- 
tainly proper  and  competent  to  show  the  extent  of  the  sup- 
port furnished  by  the  person  in  question.  Where  he  was  the 
entire  means  of  support  the  loss  would  be  greater  than  where 
he  was  but  partially  so.  Cases  might  arise  where  the  husband, 
by  reason  of  ill  health  or  other  causes,  is  of  no  support  what- 
ever to  the  wife,  and  it  would  surely  be  competent  to  show 
this  fact 

We  understand  this  to  be  the  clear  inference  to  be  drawn 
from  the  adjudications  of  the  Supreme  Court  in  various  cases, 
among  which  may  be  cited  Keedy  v.  Howe,  72  111.  133; 
Meidol  v.  Anthis,  71  111.  241;  Confrey  v.  Stark,  73  111.  187; 
riynu  V.  Fogarty,  106  111.  263. 

The  other  item  of  testimony  complained  of  is  an  answer  of 
the  witness  Dunn  in  describing  the  action  of  Smith  when  they 
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got  to  the  salooRj  kept  by  one  Haker.  He  was  asked,  what 
took  place  there,  and  answered :  He  (Smith)  wanted  to  take 
another  drink. 

We  are  unable  to  see  anything  objectionable  in  this.  If  the 
witness  was  by  this  expression  seeking  to  strengthen  his  posi- 
tion that  Smith  had  already  taken  one  drink,  the  fact  could 
probably  be  shown. by  the  proj)er  cross-examination. 

If  the  statement  was  in  truth  a  quotation  of  what  was  said 
by  Smith,  it  was  competent  because  part  of  the  res  gestod, 
Wharton  on  Evidence,  Vol.  1,  Sec.  258-9. 

It  is  urged  next,  that  the  court  erred  in  giving  the  follow- 
ing instruction  for  the  plaintiff:  ''5.  By  a  preponderance  of 
the  evidence  is  not  necessarily  meant  a  greater  number  of 
witnesses,  but  if  the  plaintiff  has  proven  the  material  allega- 
tions of  her  declaration  by  such  evidence  as  satisfies  and  pro- 
duces conviction  in  the  minds  of  the  jury,  then  she  has  proveil 
lier  case  by  a  preponderance  of  the  evidence."   '*  Given." 

It  is  said,  by  way  of  criticism,  that  this  instruction  would 
warrant  the  jury  in  disregarding  the  evidence  offered  by  the 
defendants,  and  that  by  the  terms  employed  in  it,  if  the  evi- 
dence of  the  plaintiff  considered  alone,  regardless  of  all  else  in 
proof,  satisfies  and  produces  conviction  in  the  mind  of  the  jury, 
then  she"  has  a  preponderance  of  the  evidence.  We  can  not 
suppose  that  any  practical  man  of  ordinary  intelligence  would  so 
understand  it.  It  can  hardly  be  possible  that  such  a  man  would 
be  induced  by  it  to  overlook  all  the  evidence  of  the  defense, 
discard  it  wholly,  and  rely  alone  on  that  of  the  prosecution. 
Such  is  not  the  ordinary  and  natural  meaning  to  be  attached 
to  it,  and  when  it  is  read  in  connection  with  all  the  other  in- 
structions given  on  either  side  in  reference  to  the  weight  and 
preponderance  of  evidence  referring  pointedly  to  the  con- 
flicting nature  of  the  testimony  and  the  duty  of  the  jury  to 
weigh  it  all  in  the  light  of  tlie  various  considerations  properly 
applicable,  there  is  no  reason  to  apprehend  that  it  was  mis- 
understood in  the  way  suggested. 

It  is  urged  also  that  the  damages  are  excessive.  While  it 
may  be  said  they  are  fully  as  high  as  the  evidence  would  war- 
rant, tliey  are  not  so  great  as  to  justify  interference   by  an 
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appellate  court  upon  that  ground  alone.  There  was  no  evi- 
dence whatever  tending  to  make  a  case  for  the  allowance  of 
excaiplarj  damages,  and  it  is  not  to  be  presumed  any  part  of 
the  verdict  is  for  such  damages. 

Nowhere  in  the  evidence  or  instructions  of  plaintiff  does  it 
appear  that  anything  more  than  actual  damages  were  sought ' 
and  it  wnll  be  assumed  the  jury  took  nothing  else  into  account. 
This  consideration  disposes  of  the  only  remaining  objection, 
urged  in  the  brief  of  appellants,  that  the  court  excluded  evi- 
dence offered  by  defendants  to  show  they  had  insti*ucted  three 
barkeepers  not  to  sell  to  said  Smith. 

Such  instructions  would  be  no  bar  in  any  event  to  actual 
damages,  if  liquor  was  furnished,  and  as  there  was  no  evidence 
or  claim  by  plaintiff  for  exemplary  damages,  the  offer  was 
irrelevant  and  properly  refused.  The  judgment  will  be  af- 
firmed. 

Judgment  affinned. 


J.  A.  Caldwell 

V. 

A.  H.  Weight. 


Municipa I  Corporations — Ordinance — Fin e — Sett Jement, 

A  municipal  corporation  may  accept  a  note  in  settlement  of  a  fine  im- 
posed for  a  violation  of  an  ordinance. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  George  W.  Smith,  for  appellant 

Messrs.  Morrison  &  Whitlock,  for  appellee. 

Conger,  J.     The  single  question  presented  by  this  record 
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if,  has  a  municipal  corporation  the  power  to  take  from  one, 
"who  has  been  fined  for  a  violation  of  the  ordinances  of  the 
municipality,  his  promissory  note  in  settlement  of  the  judg- 
ment recovered  for  the  line?  We  think  they  have,  both  from 
reason  and  authority. 

It  is  said  in  Petersburg  v.  Mappin,  14  111.  193 :  "  The  power  to 
prosecute  suits  on  behalf  of  the  corporation  includes  the  power 
to  settle  the  same.  So  the  power  to  defend  suits  brought 
against  the  corporation  gives  them  the  same  power  of  adjust- 
ment. They  may  compromise  doubtful  controversies,  to  which 
the  corporation  is  a  party,  either  as  plaintiflE  or  defendant." 
The  proceedings  to  collect  a  penalty  for  the  violation  of  a 
town  ordinance  is  a  civil  suit.     Hoyer  v.  Town  of  Mascoutah, 

59  111.  138. 

Being  a  civil  suit — simply  for  the  recovery  of  money — the 

rnunicipality,  when  acting  in  good  faith,  may  settle  or  com- 
promise its  claim  in  any  way  it  sees  proper. 

Such  a  transaction  can  in  no  sense  be  considered  as  a  gen- 
eral dealing  in  negotiable  paper,  but  is  simply  taking,  perhaps, 
the  only  feasible  method  to  collect  a  debt  due  it. 

Again,  the  appellant  having  given  the  note  in  question  for 
the  purpose  of  releasing  his  principal  from  imprisonment  and 
having  received  the  benefit  and  advantage  for  which  it  was 
given,  can  not  now  be  heard  to  say  that  the  action  of  the  cor- 
poration in  receiving  the  note  was  ultra  vu*es. 

Affirmed. 


Pacific  Express  Company 

V. 

R.  M.  Peadro. 

FracUee — Appeal  from  Justice — Control  of  hy  Appellant— "Procedendo 
—Jurisdiction — Presumption. 

1.  An  appeal  by  the  plaintiff  in  a  suit  before  a  Justice,  from  a  judgment 
io  his  favor,  may  be  dismissed  by  him  against  the  wishes  of  the  appellee. 

2.  Upon  the  dismissal  of  an  appeal  from  a  Justice  it  is  proper  to  award 
tk  procedendo. 
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3.  In  the  absence  of  anything  to  the  contrary  appearing  in  the  record  the 
regularity  of  judicial  proceedings  is  presumed. 

[Opinion  filed  February  17,  18S7.] 

Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  J.  Meekeb,  Judge,  presiding. 

Messrs.  W.  H.  Shinn  and  Walter  Rose,  for  appellant 

Messrs.  Cochran  &  Harbaugh,  for  appellee. 

Wall,  J.  The  appellee  brought  suit  against  appellant  be- 
fore a  Justice 'of  the  Peace  and  obtained  a,  judgment  for 
$37.70.  From  this  judgment  he  took  an  appeal  to  the  County 
Court,  the  appeal  bond  being  filed  before  and  approved  by  the 
Justice.  In  the  County  Court  the  plaintiff,  appellee  here,  be- 
ing the  appellant  there,  moved  for  leave  to  dismiss  his  appeal, 
which  was  allowed  and  the  appeal  dismissed  with  ^/•(>c^6?eMA> 
to  the  Justice. 

The  defendant,  appellee  there,  objected  to  the  ruling  of  the 
County  Court  and  having  brought  the  record  here  by  appeal 
assigns  error  tliereon. 

The  point  involved  was  expressly  decided  by  the  Supreme 
Court  in  Bacon  v.  Lawrence,  26  111.  53,  where  it  was  held  that 
an  appellant  had  an  undoubted  right  to  dismiss  his  own  appeal 
and  that,  if  the  other  party  was  dissatisfied  with  the  decision 
of  the  Justice,  he  should  have  taken  an  appeal  also.  Taking 
an  appeal  by  one  party  does  not  deprive  the  other  of  the  right 
to  do  the  same  thing.  A  party  ma}-  appeal  from  a  decision 
in  his  favor.  Kasting  v.  Kasting,  4.7  111.  438;  The  appeal 
having  been  dismissed  it  was  proper  to  award  k  procedendo 
requiring  the  Justice  to  proceed  with  the  collection  of  the 
judgment.     Keed  v.  Driscoll,  84  111.  96. 

It  is  suggested  the  Justice  lost  jurisdiction  by  taking  the 
case  under  advisement.  The  question  does  not  arise,  as  we 
think,  in  the  present  condition  of  the  record,  but  it  seems  that 
appellant  misapprehended  the  fact 
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The  transcript  recites  tbat  the  case  was  tried  by  the  Justice 
on  the  4th  day  of  May  and  taken  under  advisement,  Ihe  time 
for  rendering  decision  being  set  at  10  a.  m.  the  next  day,  and 
on  that  day,  though  the  hour  is  not  stated,  the  case  was  decided. 
It  is  to  be  presumed  it  was  at  the  hour  fixed  by  the  previous 
order.     The  judgment  is  ajErmed. 

Judgm€7it  affirmed.   • 


"  The  Sangamon  Coal  Mining  Company 

V. 

William  Wiggerhaus. 

Mines — See-  5,  Chap.  93,  B,  S, — Application — Personal  Injury — Recov- 
ery Sustained. 

Sec.  8,  Chap.  93,  R.  S. ,  applies  to  mines  in  which  the  cars  are  drawn  by 
mules  as  well  as  to  those  in  which  they  are  operated  by  machinery. 

[Opinion  filed  February  17, 1887.] 

'  Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Miessrs.  Patton  &  Hamilton,  for  appellant. 

Messrs.  Orenbobff  &  Patton  and  James  E.  Dowling,  for 
appellee. 

CoNGEB,  J.  This  was  a  suit  brought  by  appellee  against 
appellant  to  recover  for  injuries  received  by  appellee  while  in 
the  employment  of  appellant. 

Appellee  was  engaged  in  loading  cars,  and  it  was  his  duty 
to  get  empty  cars,  which  he  had  to  push  from  a  switch,  some 
fifteen  or  twenty  feet  from  a  door  placed  across  the  track,  down 
the  track  through  the  door  to  the  points  where  needed,  in  order 
to  have  them  loaded.     The  door  was  between  five  and  six  feet 
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wide,  built  with  the  intention  to  have  it  open  either  way,  and 
necessary  to  be  60  placed  in  the  pjangway,for  purposes  of  ventila- 
tion. From  the  switch  back  to  the  door  the  track  descended  so 
tliat  the  cars  would,  of  their  own  momentum,  run  toward  the 
door.  Appellee  claims  at  the  time  of  receiving  the  injury  that 
the  door  in  question  worked  hard  and  would  not  readily  open 
to  the  inside,  but  would  easily  open  outwardly  or  toward  the 
place  where  the  switch  was,  whither  he  was  going  for  empty 
cars.  That  just  as  he  had  pushed  the  door  open  and  passed 
through  it,  some  loaded  cars  just  in  front  of  him,  for  some 
reason,  came  back  against  him,  and  being  nnable  to  push  the 
door  open,  and  there  not  being  sufficient  room  on  either  side 
of  the  track  to  escape,  he  was  caught  between  the  cars  and 
tlie  frame  work  of  the  door  and  injured. 

The  declaration  consists  of  three  counts.  The  first  is  based 
upon  Sec.  8,  Chap.  93,  which  is  as  follows:  "  And  all  under- 
ground, self-acting,  or  engine  planes  or  gangways  on  which 
coal  cars  are  drawn  and  persons  travel,  shall  be  provided  with 
some  proper  means  of  signaling  between  the  stopping  places, 
and  the  end  of  said  planes  or  gangways,  and  sufficient  places 
of  refuge  at  the  sides  of  such  i)lanes  or  gangways  shall  be  pro- 
vided at  intervals  of  not  more  than  twenty  feet  apart." 

It  is  insisted  by  appellant  that  this  provision  does  not  apply 
to  gangways,  where,  as  in  the  present  case,  the  cars  were 
drawn  by  mule-,  but  only  to  those  mines  where  the  cars  in  the 
gangways  are  operated  by  machinery. 

We  can  not  assent  to  this  construction  of  the  section  re- 
ferred to,  but  think  the  word  "underground,"  qualifies  and 
describes  both  the  words  planes  and  gangwaj's,  so  that  the 
true  meaning  may  be  thus  expressed:  "All  underground  self- 
acting  or  engine  planes,  or  all  underground  gangways  on 
which  coal  cars  are  drawn  and  persons  travel  shall,"  etc  This 
construction  would  carry  out  the  evident  intention  of  the 
Legislature,  which  was  to  afi^ord  ]irotection  to  those  engaged  in 
operating  mines,  without  reference  to  the  motive  power  used 
in  moving  cars.  The  second  count  is  substantially  the  same 
as  the  first,  with  the  further  allegation  that  it  was  the  duty 
of  appellant  to  keep  the  door  across  said  underground  planes 
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or  gangways  in  such  condition  as  that  they  could  be  easily 
0})ened  with  safety  to  persons,  etc.;  avers  a  breach,  and  that 
whilst  traveling  on  said  gangway  the  plaintiff  was  unable  to 
open  a  door  across  the  same  or  pass  through  it,  and  as  a  result 
he  was  injured  by  some  loaded  cars  striking  him  and  throw- 
ing him  between  them  and  the  door  and  side  of  the  gangway. 

The  third  count  is  based  upon  the  common  law  liability  of 
appellant  for  its  failure  to  keep  suiEcient  space  on  the  sides 
of  its  underground  planes,  etc.,  and  gangways  free  of  all  ob- 
struction, so  that  persons  traveling  on  them  could  step  aside 
on  the  approach  of  cars  and  avoid  injury,  etc. 

It  would  accomplish  no  useful  purpose  to  give  even  an  out- 
line of  the  evidence.  As  usual  in  such  oases  it  was  somewhat 
conflicting,  but  from  a  careful  consideration  of  it  all,  we  think 
the  jury  were  warranted  in  finding  that  the  injury  was  caused 
by  appellant's  negh'gence,  without  fault  upon  the  part  of 
appellee. 

Ifeither  do  we  think  the  instructions  justly  subject  to  the 
objections  made  to  them ;  but  when  they  are  applied  to  the 
different  counts  of  the  declaration  they  are  substantially  cor- 
rect    The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  B.  Andersokt 

V. 

Franklin  Henderson. 

Drainage — Dominant  and  Servient  Estates — Evidence— Conflict — /n. 
iunction. 

This  court  declines  f/)  disturb  a  decree  enjoining  the  defendant  from  open- 
ing a  ditch  to  flow  surface  water  upon  complainant's  premises,  the  evidence 
being  conflicting  and  there  being  sufficient  to  support  the  decree. 

[Opinion  filed  May  24,  1887.] 

In  error  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
O.  T.  Keeves,  JudgQ,  presiding. 
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Anderson  v.  Henderson. 
Mr.  W.  B.  Caelock,  for  plaintiff  in  error. 
Mr.  Frank  E.  Henderson,  for  defendant  in  error. 

JPer  Curiam,  Anderson  is  tenant  for  life  of  the  sonthwest 
quarter  and  Henderson  owner  in  fee  of  the  southeast  quarter 
of  section  6  in  the  Town  of  Towanda.  The  south  part  of 
each  is  low  and  marshy.  Henderson  claimed  that  parallel 
with  their  dividing  line  and  about  600  feet  distant,  in  the 
Anderson  tract,  is  a  ridge  which,  though  slight,  is  sufficient  to 
prevent  the  water  west  of  it  from  flowing  east  on  him,  unless 
the  natural  outlet  southwest  is  obstructed  or  the  amount  col- 
lected very  unusually  heavy.  Anderson  claims  that  this 
water  naturally  flows  both  southwest  and  southeast,  and  that 
there  is  no  such  divide  across  the  slough  on  his  land,  and  to 
drain  it,  cut  a  ditch  from  a  point  west  of  the  alleged  line  of 
elevation  to  Henderson's.  Henderson  dammed  it  on  what  he 
claims  is  the  divide,  Anderson  proceeded  to  re-open  it  and 
Henderson  filed  the  bill  herein  to  enjoin  him.  On  final  hear- 
ing the  injunction  was  made  perpetual  and  Anderson  brings 
the  record  here  on  a  writ  of  error. 

The  controversy  hinges  on  the  question  of  fact  whether 
there  is  such  a  divide  in  the  natural  condition  of  the  land,  on 
which  many  witnesses — surveyors,  highway  commissioners,  old 
residents  of  the  neighborhood  and  others,  were  examined.  It 
would  require  a  large  space  and  yet  serve  no  useful  ]nirpose 
to  discuss  the  evidence  here.  Although  it  is  contradictory  as 
to  the  existence  of  the  divide  to  the  natural  course  of  the  sur- 
face water  from  the  land  west  of  where  it  is  claimed  to  be, 
there  is  certainly  a  very  large  amount,  if  not  a  decided  pre- 
ponderance, in  6ui)port  of  the  allegation  of  the  bill.  And  if 
it  be  true  there  is  no  case  for  the  application  of  the  rule 
declared  in  Peck  v.  Herrington,  109  III.  611,  Commissioners 
of  Highways  v.  Whitesitt,  15  III.  App.  318,  and  Wagner  v. 
Chancy,  19  111.  App.  546.  There  is  no  natural  course  for  the 
water  in  question  on  Anderson's  land  to  Henderson's,  and 
his  is  not  in  its  natural  condition  the  dominant  estate.  Per- 
ceiving no  error  in  the  record  that  should  reverse  the  decree 
it  will  be  aflirmed. 

Decree  affirmed. 
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E.  S.  Fowler 

V. 

August  Peterson. 

Wage9 — Action  to  Recover — Witnessea — Question  for  Jury — Instructions 
— Verdict — Sttrp  lustkge. 

In  an  action  for  wages  it  is  Jield:  That  it  was  for  the  jury  to  determine 
whether  to  believe  the  plaintiff  or  defendant,  they  being  the  only  witnesses; 
that  there  is  no  substantial  error  in  the  instructions;  and  that  the  verdict  is 
not  vitiated  by  surplusage. 

[Opinion  filed  May  24,  1887.] 

Appeai.  from  the  Countj  Court  of  Sangamon  Countyj  the 
Eon.  J.  H.  Matheny,  Judge,  presiding. 

Mr.  N.  M.  Bboadwell,  for  appellant 

Mr.  Joseph  M.  Geout,  for  appellee. 

Per  Curiam,  This  suit  was  for  a  balance  claimed  for 
wages,  brought  by  appellee  before  a  Justice  of  the  Peace,  and 
appealed  to  the  County  Court,  where  he  obtained  a  verdict 
for  $137,  remitted  $5  and  took  judgment  for  $132.  The 
parties  were  the  only  witnesses.  Their  testimony  was  con- 
tradictory as  to  the  rates  per  month  which  plaintiff  claimed 
were  agreed  on  for  different  periods  of  his  service;  and 
notwithstanding  the  defendant's  entries  in  his  memorandum 
book,  agreeing  with  his  statement,  the  jury  appear  to  have 
allowed  a  greater  weight  to  the  testimony  of  the  plaintiff. 
For  what  reason  they  did  it  we  can  not  know  ^from  the 
record,  nor  can  we  determine  that  they  had  none  that  was 
good  or  sufficient  It  was  their  right  and  duty  to  do  so  if  to 
their  minds  it  had  the  greater  weight.  The  instructions  were 
few  and  brief,  but  clear,  and,  as  we  think,  correct  and  sufii- 
cient     The  first  for  the  plaintiff  is  certainly  the  law,  where 
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there  is  no  disparity,  or  none  that  is  marked,  in  the  number 
of  witnesses  on  the  respective  sides.  The  second  does  not  as- 
sume any  fact,  is  purely  hypothetical,  and  might  as  well  have 
been  asked  by  the  defendant  The  finding,  by  the  verdict, 
that  the  amount  was  ^^  wages  due  plaintiff  as  a  servant  or 
laborer/'  was,  at  the  worst,  only  surplusage,  and  did  not  viti- 
ate what  preceded  it 

Jndgrnent  affirmed* 


John  R.  Binnie 


•  V. 

w  im'  John  D,  Walker. 


Fraudulent  Conveyances — Bill  to  Set  Aside — Evidence — Execution. 

Upon  a  bill  filed  by  a  judgment  creditor  to  set  aside,  as  frauduleDt,  the 
conveyance  by  the  judgment  debtor  of  certain  lots,  it  is  held:  That  the 
evidence  sustains  the  decree  for  complainant;  and  that,  to  support  the 
action,  an  execution  returned  nulla  bona  was  not  necessary. 

[Opinion  filed  May  24,  1887.] 

Ik  error  to  the  Circuit  Court  of  McDonoufjh  County; 
the  Hon.  C.  J.  Schofield,  Judge,  presiding. 

Messrs.  C.  F.  Wheat  and  Prentiss  &  Baily,  for  plaintiflf 
in  error. 

The  evidence  of  all  facts  necessary  to  sustain  the  decree 
should  have  been  preserved,  either  in  the  decree  or  by  a  cer- 
tificate of  evidence;  and  if  sufficient  evidence  is  not  found  in 
the  record,  the  case  should  be  reversed.  Wolf  v.  Ogden,  66 
111.  224;  M^ss.  v.  McCall,  75  111.  190;  Pankoy  v.  Raum,  51 
111.  88;  Brooks  v.  Martin,  64  111.  389. 

Messrs.  Vose  &  Sherman,  for  defendant  in  error. 
In  a  naked  bill  to  set  aside  a  fraudulent  conveyance,  as  an 
impediment  to  an  execution,  it  is  not  the  law — as  counsel  for 
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plaintiS  in  error  insist — that  efforts  shall  be  first  made  to  col- 
lect the  debt  from  personalty,  or  that  execution  be  returned 
nulla  bona;  bill  may  be  filed  instantly  after  recovery  of  judg- 
ment. Weightraan  v.  Hatch,  17  111.  281;  Miller  v.  Davidson, 
3  Gilm.  518;  Beach  v.  Bestor,  45  111.  341;  Greenway  v. 
Thomas,  14  III.  271 ;  Newman  v.  Willets,  52  111.  101 ;  Fusze 
V.  Stern,  17  111.  App.  429. 

If  a  special  finding  of  facts  is  embodied  in  the  decree^  and 
snch  facts  are  sufficient  to  sustain  the  decree — in  the  absence 
of  a  certificate  of  the  Judge  or  a  bill  of  exceptions  signed  and 
sealed  by  him  that  all  the  evidence  heard  upon  the  trial  ap- 
pears in  the  record  filed  in  this  court — this  is  conclusive 
Allen  V.  LeMoyne,  102  111.  25 ;  Walker  v.  Abt,  83  111.  231 
Mcintosh  V.  Saunders,  68  III.  128 ;  Davis  v.  American  and  F 
C.  U.,  100  III.  313;  Groenendyke  v.  Coffeen,  109  III.  325 
James  v.  Dexter,  113  111.  654;  Kelsey  v.  Starkey,  11  111 
App.  84. 

Pleasants,  P.  J.  This  was  a  bill  filed  by  Walker  as  a  judg- 
ment creditor  of  William  Binnie,  to  set  aside  as  fraudulent 
his  conveyance  of  certain  lots  described,  embracing  all  his  real 
estate,  to  his  son  and  co-defendant,  the  plaintiff  in  error.  A 
decree  was  entered  as  prayed  for. 

Questions  of  fact  only  are  involved.  The  conveyance  was 
made  before  fhe  judgment  was  recovered,  and  it  is  said  the 
evidence  fails  to  show  either  of  the  essential  facts :  namely, 
that  complainant  was  then  a  creditor  of  William  Binnie,  and 
that  tlie  latter  had  not  other  property,  subject  to  execution 
and  sufficient  to  satisfy  the  claim,  and  that  John  E.  partici- 
pated in  his  fraudulent  purpose  to  hinder  its  collection,  if  any 
such  there  was. 

It  does  not  appear  that  the  evidence  contained  in  the  record 
is  all  that  was  produced  on  the  hearing,  and  yet,  we  think,  there 
is  enough  to  sustain  the  decree.  William  told  Walker  that  if 
lie  (Walker)  beat  him  on  the  judgment,  he  (William)  would 
beat  him  on  the  execution,  and  though  the  date  of  this  state- 
ment is  not  given,  the  fair  inference  is  that  the  claim  againt^t 
Lim  was  then  in  existence  and  the  conveyance  had  not  been 
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made.  He  also  told  Maxwell,  and  at  another  time  Harrocks, 
that  he  had  made  it  because  of  this  threatened  judgment, 
which  would  justify  the  further  inference  that  he  believed  it 
had  defeated  the  execution;  in  other  words,  that  he  had  not 
other  property  subject  to  it  and  sufficient  to  satisfy  it,  espe- 
cially since^the  statement  last  mentioned  was  made  to  another 
creditor  who  held  an  unrecorded  mortgage  upon  part  of  the 
premises  so  conveyed,  by  way  of  excuse  for  executing  a  deed 
and  putting  it  on  record  ahead  of  that  n^ortgage.  Harrocks 
further  testified  that  John  R.  was  present  at  their  con- 
versation, and  that  fact  is  sufficient,  in  view  of  his  relation  to 
William,  to  charge  him  with  participation  in  the  latter's  pur- 
pose to  hinder  Walker  in  the  collection  of  his  debt.  Other 
circumstances,  connected  with  the  alleged  consideration  for  the 
conveyance,  tend  to  prove  the  same,  but  it  is  unnecessary  to 
state  them. 

In  a  bill  of  this  character  it  is  not  requisite  to  show  that 
complainant  had  an  execution  returned  7iulla  bona.  The  re- 
covery of  a  judgment,  with  right  to  have  execution,  is  suffi- 
cient. Weightman  v.  Hatch,  17  111.  281,  286;  Beach  v.  Bes- 
tor,  45  111.  341,  346;  Xewman  v.  Willetts,  52I1L  101;  Fuszc 
V.  Stern,  17  111.  App.  429. 

Decree  affinned. 


Charles  F.  Woerishoffer  et  al. 

V. 

Lake  Erie  &  Western  Railway  Company  et  al- 

Iv  junctions — Dissolution  of  Temporary  Injunction — Pretnature  Assess- 
ment of  Damages — Practice — Evidence — Presumption^ 

1.  An  assessment  of  damagfes  made  upon  the  dissolution  of  a  temporary 
injunction  is  premature,  unless  the  cause  is  then  finally  determined. 

2.  Upon  a  writ  of  error  to  review  an  interlocutory  decree  awarding 
damaiires  upon  the  dissolution  of  a  temporary  injunction,  the  merits  of  the 
case  and  the  order  of  dissolution  are  not  invoked. 

3.  Where  the  decree  finds  the  facts  and  the  evidence  is  not  preserved  in 
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the  record,  the  presumption  is  that  the  evidence  was  sufficient  to  establish 
the  facts  as  found. 

[Opinion  filed  May  24,  1887.] 

In  ERROR  to  the  Circiiit  Court  of  McLean  County;  the 

Hon.  O.  T.  Keevbs,  Judge,  presiding. 

« 

Messrs.  W.  E.  Hughes,  Q.  W.  &  J.  T.  Kretzingee  and  H. 
Crawford,  for  plaintiflFs  in  error. 

Messrs.  Kerrtck,  Lucas  &  Spencer,  for  defendants  in  error. 

The  propriety  of  the  dissolution  of  the  injunction  can  not 
be  inquired  into  in  this  case  and  therefore  the  motion  to  dis- 
miss all  errors  assigned  because  of  the  dissolution  should  be 
sustained. 

The  complainants  prayed  for  an  injunction,  the  appointment 
of  a  receiver,  for  a  statement  of  an  account  of  the  net  earn- 
ings of  the  road,  and  various  parts  of  it,  etc.,  etc.,  and  no  final 
decree  has  been  rendered  and  therefore  an  appeal  or  writ  of 
error  does  not  lie  from  the  order  dissolving  the  injunction. 
Pentecost  v.  Magahee,  4  Scam.  326;  Hayes  v.  Caldwell,  5 
Gilm.  33;  Keel  v.  Bently,  15  III.  22^. 

It  is  said  the  evidence  should  have  been  preserved  in  the 
record  on  which  the  court  based  its  finding.  The  presump- 
tion is  that  the  evidence  was  sufficient  to  sustain  the  finding 
and  the  law  does  not  require  the  evidence  to  be  preserved. 
Mcintosh  V.  Saunders,  68  111.  128;  Walker  v.  Abt,  83  111. 
226;  Came  v.  Truman,  103  111.  321. 

Pleasants,  P.  J.  March  27,  1885,  plaintiffs  in  error,  as 
holders  of  certain  income  bonds  of  the  defendant  railway  com- 
pany, filed  the  bill  herein  to  prevent  a  meeting  of  its  stuck- 
holdei"8  which  had  been  called  to  ratify  an  agreement  between 
its  directors  and  those  of  the  Lake  Erie  &  Mississippi  Kail- 
road  Company  for  the  consolidation  of  said  corporations,  and 
divers  other  acts  and  proceedings  alleged  to  be  contemplated 
by  the  defendants.  It  is  quite  voluminous,  containing  many 
averments  and  charges  as  grounds  for  the  relief  asked.     A 
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preJiminary  injunction  was  allowed,  without  notice,  by  one  of 
the  Judges  of  the  Eleventh  Circuit  at  Chambers.  On  answer 
with  affidavit  in  support  thereof,  defendants  gave  notice  of  a 
motion  to  dissolve  it,  to  be  heard  before  another  of  said 
Judges.  Thereupon  complainants  presented  to  him  a  petition 
for  a  change  of  venue,  which  was  denied,  and  their  solicitors 
declining  to  appear  further  upon  the  motion  the  same  was 
allowed  and  the  injunction  dissolved.  On  the  same  day  de- 
fendants filed  their  suggestion  of  damages,  which  was  after- 
ward heard  by  the  same  Judge  who  awarded  the  writ  and 
taken  under  advisement,  and,  at  the  November  term  next  fol- 
lowing, an  order  was  made  which  recited  that  "the  court 
having  heard  the  evidence,  both  oral  and  documentary,  pro- 
duced as  to  the  amount  of  the  damages  sustained  bj'  the  de- 
fendants by  reason  of  the  issuing  of  such  injunction,  and  being 
fully  advised  in  the  premises,  doth  find :  That  the  defendants 
em])loyed  John  B.  Cohrs  and  Benj.  B.  Lucas,  solicitors  of  this 
court,  to  prosecute  the  dissolution  of  the  injunction,  but  that 
no  price  for  such  services  was  agreed  on  as  to  either  of  said 
solicitors,  either  before  or  since  the  granting  of  such  injunc- 
tions, and  that  reasonable  compensation  therefor  would  be 
§1,50U,  and,  therefore,"  ordered  that  complainants,  within 
twenty  days,  pay  said  sum  to  defendants  for  their  damages  in 
that  behalf  sustained.  Complainants  thereupon  sued  out  this 
writ  of  error. 

We  do  not  understand  that  the  record  so  brought  here  pre- 
sents for  our  consideration  the  propriety  of  the  order  of  dissolu- 
tion, or  any  question  touching  the  merits  of  the  principal  case. 
Besides  the  injunction,  other  and  substantial  relief  is  prayed 
for.  If  the  theory  of  the  bill  is  sound  and  its  averments 
shall  be  established  by  proof,  complainants  will  be  entitled  to 
a  decree  giving  them  all  the  benefits  of  the  injunction,  not- 
withstanding its  temporary  dissolution.  But  there  has  been 
no  final  disposition  of  the  cause  below,  and  therefore  there  can 
be  no  review  of  it  here.  The  award  of  damages,  however 
though  incidental  to  a  merely  interlocutory  order,  is  itself  of 
the  nature  of  a  final  money  judgment,  on  which  a  writ  of  error 
will  lie.     The  question  then  is,  the  temporary  injunction  hav- 
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ing  been  dissolved  and  the  order  of  dissolution  being  beyond 
the  reach  of  our  review,  was  there  error  in  awarding  the  dam- 
ages complained  of?  This  view  disposes  of  several  of  the 
errors  assigned.  Of  the  others,  those  urged  on  the  argument 
are  that  thdre  is  no  evidence  preserved  in  the  record  to  justify 
the  award  of  any  damages,  and  that  the  amount  awarded  is 
excessive. 

Afl  to  the  preservation  of  evidence,  the  rule  is  the  same 
with  respect  to  damages  on  suggestion  filed  as  to  any  other 
fact  involved  in  the  case.  Hamilton  v.  Stewart,  69  111.  330; 
Albright  v.  Smith,  68  111.  181;  Steele  v.  Boone,  76  111.  460. 
It  requires  that  the  evidence  be  preserved  in  the  record  or 
that  the  facts  be  found  by  the  decree.  In  the  absence  of  the 
evidence  the  presumption  is  it  was  suflScient  to  establish  the 
facts  as  found,  and,  if  these  warrant  the  decree,  it  will  bo  sus- 
tained as  against  this  objection.  See  cases  aupra^  and  to  the 
same  effect,  Mcintosh  v.  Saunders,  68  111.  128;  Spring  v. 
Collector,  78  III.  101,  107;  Morgan  v.  Corlies,  81  111.  72; 
Walker  v.  Abt,  83  III.  226;  Allen  v.  LeMoyne,  102  III.  25; 
Groenendyke  v.  Coffeen,  109  111.  325. 

In  this  case,  upon  evidence  heard  but  not  preserved,  the 
facts  were  found,  to  wit,  the  employment  of  the  solicitors 
named,  without  any  express  agreement  as  to  the  amount  of 
compensation,  their  service  and  its  reasonable  value,  and 
although  the  sum  allowed  may  seem  excessive,  the  presumj> 
tion  referred  to  is  conclusive.  If  complainants  were  dissatis- 
fied with  it  they  should  have  preserved  the  evidence,  to 
enable  this  cx)urt  to  judge  for  itself  of  its  reasonableness. 

We  are  of  opinion,  however,  that  the  assessment  was  pre- 
mature, inasmuch  as  fehe  dissolution  of  the  injunction  was  not 
final.  If  the  order  had  been  made  upon  demurrer  or  motion 
for  want  of  equity  in  the  bill,  and  complainants  had  not  askc^d 
leave  to  amend,  or  apparently  abandoned  its  prosecution,  as  in 
Albright  v.  Smith,  supra,  the  cause  might  have  been  regarded 
as  finally  determined,  and  then,  before  filing  the  final  decree 
(Wing  V.  Dodge,  80  III.  574),  the  assessment  would  have  been 
regular.  But  here  it  was  made  upon  the  coming  in  of  the  answer 
denying  the  charges  and  allegations  of  the  bill  and  supported 
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by  affidavit.  The  issues  made  upon  these  charges  and  allegar 
tions,  involving  the  right  to  the  injunction,  are  still  pending. 
Defendants  tliemselves  so  treat  them  by  objecting  here,  for 
that  reason,  to  any  assignment  of  error  upon  the  order  of 
dissolution. 

m 

In  Terry  v.  Hamilton  Primary  School,  72  111-  479,  the 
Supreme  Court  say:  "It  was  improper  to  assess  damages  until 
there  was  a  final  hearing,  and  it  was  determined  whether  the 
relief  sought  should  be  granted.  The  only  prayer  of  the  bill 
was  for  an  injunction,  and  although,  by  affidavits  and  other 
proofs,  it  might  appear  to  be  eminently  proper  to  dissolve  the 
injunction  temporarily  granted,  still,  on  a  final  hearing,  evi- 
dence might  have  been  adduced  requiring  that  there  should 
be  a  perpetual  injunction;"  and  on  that  ground  the  decree  for 
damages  was  reversed. 

The  case  here  is  in  the  same  condition,  and  for  the  same 

reason   the   decree   herein  will  be   reversed   and   the  cause 

remanded. 

He  versed  atid  rema7ided. 


LuELLA  Miller  et  al. 

V. 

Sarah  C.  Rouser. 


Morf  gag  en— 'Foreclosure — Fraud— Notes — Statement  of  Amount  Due — 
Extent  of  Relief —E  cidence. 

Upon  a  bill  to  foreclose  a  njortgrage,  it  is  held  :  That  without  certain 
incompetent  testimony  there  was  abundant  evidence  to  warrant  the  finding; 
of  good  faith  on  the  part  of  the  mortgagee;  that  the  statement  of  a  larger 
amount  in  one  of  the  notes  than  was  really  due  did  not  avoid  the  mortgage 
as  to  a  purchaser  without  actual  notice  ;  that  only  definiteness  or  certainty  as 
to  the  amount,  not  truth  in  the  statement  of  it,  was  necessary;  and  that  the 
court  properly  found  the  amount  due  on  one  of  the  notes,  that  being  the 
only  one  upon  which  relief  was  sought. 

[Opinion  filed  May  24, 1887.] 

Appeal  from  the   Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 
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Messrs.  Keesiok,  Lucas  &  Spencer,  for  appellant. 
Mr.  W.  E.  Hughes,  for  appellee. 

Pleasants,  P.  J.  March  9,  1876,  William  H.  Miller  exe- 
cuted to  appellee  a  mortgage  of  certain  lots  in  Bloomington 
to  secure  two  notes  of  even  date,  one  for  $285.49,  due  in  one 
year,  and  the  other  for  $2,000,  due  in  four  years,  with  interest 
at  ten  per  cent,  per  annum.  It  was  duly  recorded  on  the  same 
day. 

In  October,  1883,  he  died  intestate  leaving  three  daughters, 
all  minors,  his  only  heirs!  Administration  was  never  granted 
upon  his  estate. 

In  July,  1884,  appellee  filed  the  bill  herein  against  them  to 
foreclose  the  mortgage,  describing  it  and  the  notes,  stating 
that  they  were  given  for  an  indebtedness  in  their  aggregate 
amount  and  were  unpaid;  but  making  the  smaller  one  only  an 
exhibit  and  expressly  limiting  the  relief  sought  to  the  claim 
upon  it.  Answers  were  put  in  by  the  defendant  Luella  Miller, 
who  had  attained  her  majority,  and  for  the  others  by  guardian 
ad  litem^  calling  for  strict  proof,  to  which  replications  were 
duly  filed. 

In  July,  1877,  Samuel  Colvin  recovered  a  judgment  against 
said  mortgagor,  and  under  execution  thereon  two  of  the  lots 
embraced  in  the  mortgage  were  sold  to  his  son,  who  obtained 
a  Sheriff's  deed  therefor,  and  afterward  conveyed  to  him.  He 
also  was  then,  on  his  own  petition,  made  defendant,  filed  an 
answer  denying  all  indebtedness  from  Miller  to  complainant, 
and  by  cross-bill  charging  that  the  mortgage  was  made  to  hin- 
der and  defraud  his  creditors,  asked  to  have  it  set  aside  as  a 
cloud  upon  his  own  title.  Mi*s.  Kouser  answered  denying  the 
fraud  charged. 

On  final  hearing  upon  the  pleadings  and  proofs  the  court 
dismissed  the  cross-bill  and  granted  the  relief  sought  by  the 
original  bill,  finding  that  there  was  then  due  and  owing  upon 
the  note  the  sum  of  8567.60  and  that  the  mortgage  was  to 
that  extent  a  valid  lien  on  the  premises  paramount  to  the  right 
of  the  defendants  or  any  of  them. 

Mrs.  Rouser,  rebutting,  testified  in  her  own  behalf  as  to  the 
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considei'ationof  the  note.  Except  so  far  as  it  was  her  version 
of  the  interv.iew  with  the  guardians  of  the  girls,  to  which  they 
had  previously  testified  at  the  instance  of  the  defendants,  her 
statements  may  have  been  incompetent  under  the  statute. 
Her  mortgage  covered  other  property  besides  that  embraced 
in  Colvin's  deed,  and  in  reference  to  that,  at  least,  the  heirs  of 
Miller  had  an  interest  to  be  affected  by  tliem. 

But  without  her  testimony,  we  think,  there  was  abundant 
evidence  to  warrant  the  finding  of  good  faith  on  her  part  in 
taking  the  mortgage.  That  there  was  an  indebtedness  from 
Miller  to  her  in  a  sum  very  much  larger  than  is  specified  in 
the  note  seems  to  be  fairly  proved.  Just  how  that  sum  came 
to  be  specified  is  not  clear,  but  it  is  not  improbable  tliat  it  was 
the  principal  of  one  of  the  notes  she  had  surrendered,  with 
interest  added.  The  evidence  exhibits  some  peculiarities  in 
relation  to  the  larger  one  which  would  be  more  noticeable  if 
the  parties  had  not  been  brother  and  sister  and  comparatively 
nninstructed  in  matters  of  that  kind.  But  it  may  well  be  be- 
lieved that  the  intention  was  to  fix  a  sum  large  enough  to  cover 
the  indebtedness  already  existing  in  items  that  were  not  ascer- 
tained and  some,  perhaps,  not  specifically  recalled,  together  with 
others  then  contemplated,  but  uncertain  both  in  character  and 
amount,  and  that  it  was  entirely  honest  on  her  part,  if  not  on 
his  also. 

It  is  further  argued  that  the  statement  of  a  larger  amount 
to  be  secured  than  was  really  due,  of  itself  avoids  the  mort- 
gage as  to  Colvin,  wlio  afterward  purchased  the  mortgaged 
premises  without  actual  notice  of  its  existence. 

We  think  the  authorities  cited  for  this  proposition  and  the 
principle  on  which  they  rest  apply  only  to  securities  that 
state  neither  a  definite  amount  nor  any  such  data  respecting 
it  as  would  put  any  one  interested  in  the  inquiry  upon  the 
track  leading  to  its  discovery.  Metropolitan  Bank  vs.  God- 
frey, 23  111.  531;  Battenhousen  v.  Bullock,  11  111.  App.  665; 
Bullock  V.  Battenhousen,  108  111.  28.  Tlie  requisite  intended 
by  these  cases  and  by  the  registry  acts  is  detiniteness  or  cer- 
tainty as  to  the  amount,  and  not  truth  in  the  statement  of  it. 
What  the  statute  designed  to  secure  to  creditors  and  subse- 
quent purchasers  is  notice  of  the  amount  to  which  the  premises 
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appear  to  be  incumbered.  This  was  definitely  given  to  Colvin 
by  the  record  of  this  instrument.  The  truth  or  accuracy  of 
its  statement  was  a  matter  for  further  inquiry  by  him,  if  he 
chose  to  make  it,  and  such  inquiry  was  proper  to  be  made 
on  the  hearing,  not  only  to  ascertain  the  real  amount  existing 
but  also  to  discover  the  intention  of  the  parties  as  bearing 
upon  the  question  of  actual  fraud,  which  the  court  was  to 
determine,  and  if  no  actual  fraud  was  found,  the  inaccuracy 
of  the  statement  would  not  of  itself  avoid  the  instrument. 

A^in,  it  is  claimed  that  the  court  erred  in  not  finding  the 
amount  due  upon  the  other  note.  For  this  no  reason  is  sug- 
gested by  counsel  or  perceived  by  us.  No  relief  was  sought 
upon  that  note.  It  was  not  in  question.  The  effect  of  a  fore- 
closure and  sale  for  non-payment  of  one  onlj'  will  be  proper 
for  consideration,  if  and  when  it  shall  be  sought  for  non-pay- 
ment of  the  other.  The  decree  showed  the  exact  amount 
found  due  on  the  only  claim  made  by  the  bill,  and  for  which, 
in  default  of  payment,  the  premises  were  ordered  to  be  sold. 
That  was  the  extent  of  the  court's  duty  in  that  behalf,  in 
such  a  case  as  this.  If  Colvin,  by  his  cross-bill,  had  admitted 
some  amount  as  due  and  asked  the  court  to  ascertain  it,  that 
he  might  redeem  the  premises  by  its  payment,  it  might  have 
been  otherwise.  But  he  did  not  seek  to  redeem.  He  sought 
to  have  the  mortgage  set  aside,  absolutely,  as  fraudulent  and 
a  cloud  upon  his  title.  He  attempted  to  establish  the  allega- 
tion of  fraud  by  the  evidence  offered  respecting  the  large  note. 
Tlie  single  issue  made  between  him  and  the  complainant  in 
the  original  bill  was  on  this  allegation.  On  that  the  court 
found  against  him,  and  properly  dismissed  his  cross-bill. 
Nothing  then  remained  but  to  make  a  decree  on  the  original 
bill,  according  to  the  allegations  and  proofs,  and  these  did  not 
touch  the  larger  note.  In  Hards  v.  Burton,  79  111.  504,  it  was 
said  of  notes  not  yet  due,  and  for  which,  therefore,  no  fore- 
closure was  then  sought,  that  for  that  reason  *'the  court  was 
wholly  unauthorized  to  make  any^  decree  with  reference  to 
them." 

Perceiving  no  material  error  in  this  record  the  decree  will 
be  affii'med. 

Decree  affirmed. 
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E.  T.  Davenport  et  al, 

V. 

Commissioners  of  Drainage  District. 

Drainage— special  District — Enlargement— Election  of  Commissioners 
— Electors. 

1.  Special  drainage  difltricts  maybe  enlarged. 

2.  It  Beems  that  the  provisions  of  the  Drainage  Act,  authorizing  the 
election  of  Commissioners  by  owners  of  land  in  the  district  ezclusivel}',  and 
without  regard  to  their  residence  or  sex,  is  not  in  contravention  of  Sec.  I» 
Art.  VII,  of  the  Constitution. 

[Opinion  filed  May  24, 1887.] 

Appeal  from  the  Circnit  Court  of  Mason  County ;  the  Hon, 
'  Lyman  Lacey,  Judge,  presiding. 

Messrs.  I.  R.  Brown  and  J.  A.  Con'nolly,  for  appellants. 

Messrs.  E.  A.  Wallace  and  H.  R.  Nortrup,  for  appellees. 

Per  Curiam.  This  was  a  petition  for  certiorari  to  review 
the  proceedings  by  which  the  lands  of  petitioners,  appellants, 
were  sought  to  be  and  are  claimed  to  have  been  brought 
within  the  district  named  by  its  enlargement.  On  hearing 
upon  the  return  the  writ  itself  was  quashed. 

No  point  is  made  upon  any  supposed  want  of  conformity 
in  tliese  proceedings  to  the  provisions  of  the  statute,  if  power 
is  thereby  given  to  enlarge  this  class  of  districts,  which  is 
denied,  and  the  question  is  new. 

By  Sec.  52  of  the  "Act  to  provide  for  drainage' for  agri- 
cultural and  sanitary  purposes,  and  to  repeal  certain  acts 
tlierein  named,"  approved  June  27,  1885,  it  is  declared  of 
Commissioners  of  special  drainage  districts,  that  they  "  shall  be 
a  body  politic  and  corporate,  with  like  powers  as  herein  con- 
ferred upon  other  Drainage  Commissioners,  either  by  this  act 
or  other  laws  of  this  State." 
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"  Special  Drainage  Districts"  dififer  from  others,  so  far  as 
need  be  here  stated,  in  that  (1)  they  embrace  lands  in  three 
or  more  towns,  or  lands  which  in  whole  or  part  are  in  a  county 
or  counties  not  under  township  organization,  while  others 
embrace  lands  wholly  in  counties  under  such  organization 
and  are  either  contincd  to  lands  in  one  town  only,  which  are 
known  simply  as  "Drainage  District  No.  —  of  the  town," 
etc.  (Sec.  7),  or  in  two  where  they  are  known  as  "union 
district  of  the  towns"  etc.  (Sec.  48);  and  (2)  that  the  Com- 
missioners are  elected  by  the  adult  owners  of  the  lands 
embraced  in  them,  while  in  simple  drainage  districts  the 
Commissionei*s  of  Highways  are  the  Drainage  Commissioners 
"  in  and  for  all  drainage  districts  in  their  respective  towns," 
(Sec.  7),  and  in  union  districts  the  Commissioners  are  three  of 
the  Highway  Commissioners,  selected,  a  part  from  each  town, 
by  the  clerk  of  the  one  in  which  the  greater  part  of  the  dis- 
trict lies  (Sec.  48). 

By  Sec.  42  it  is  provided,  as  to  simple  drainage  districts, 
that  "the  Commissioners  may  at  any  time  enlarge  the  bounda- 
ries of  their  district,  by  attaching  new  areas  of  land,  which  are 
involved  in  the  same  system  of  drainagL^  and  require  for  out- 
lets the  drains  of  the  district  made'  or  proposed  to  be  made, 
as  the  case  may  be,  on  petition  of  as  great  a  proportion  of  the 
land  owners  of  the  district  so  enlarged,  as  is  required  for  an 
original  district. 

Sec,  48,  relating  to  union  districts,  declares  that  the  "Com- 
missioners shall  have  like  powers  and  duties  as  provided  for 
such  officers  in  districts  wholly  in  one  town;"  and  it  is 
admitted  that  this  gives  them  the  power  of  enlargement, 
under  such  circumstances  and  upon  such  petition  as  are 
described  in  said  Sec.  42. 

Why,  then,  should  not  the  like  declaration  in  Sec.  52,  first 
above  quoted,  operate  with  like  effect  in  favor  of  Commission- 
ers of  special  drainage  districts? 

The  only  reason  presented  in  argument  for  excepting  them 
from  the  grant  of  this  particular  power  is,  that  on  general 
principles  the  powera  of  a  municipal  corporation  are  such  only 
as  can  be  exercised  within  the  territorial  limits  of  the  munici- 
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pality,  and  to  make  its  admitted  grants  to  districts  of  the 
other  classes  consistent  with  this  proposition,  it  is  said  these 
Commissioners  are  the  Commissioners  of  Hi^^liways,  whose 
municipalities  arc  their  respective  towns. 

But  general  principles,  as  a  limitation  of  snch  powers,  do 
not  bind  the  Legislature,  nor  furnish  rules  of  construction  to 
the  courts  where  its  intention  is  so  plainly  expressed.  If  this 
is  snch  a  power,  the  statute  nevertheless  clearly  gives  it  in 
terms  to  Commissioners  of  simple  drainage  districts;  for  they 
have  no  greater  or  other  power,  as  such,  than  they  would 
have  if  they  were  not  Highway  Commissioners,  and  it  is  as 
Drainage  Commissioners  only,  officers  of  a  distinct  municipal 
corj  oration,  that  they  can  enlarge  their  drainage  districts. 
Nor  do  they  in  fact  enlarge  them  by  their  own  act.  They  are 
agents  of  the  land  owners  of  the  district  as  proposed  to  be 
enlarged,  just  as  they  are  in  its  original  establishment.  It  is 
the  positive  and  deliberate  request,  in  the  form  prescribed  by* 
law,  of  the  parties  to  be  aflFected  by  the  exercise  of  this  power, 
that  calls  it  into  exercise,  and  so  the  general  principle  referred 
to  is  not  thereby  violated. 

Every  objection  to  its  exercise  by  special  Drainage  Commis- 
sioners applies  with  equaF  force  to  the  others,  and  every  reason 
for  its  possession  by  the  latter  with  like  force  to  them. 

We  tind  appended  to  the  printed  argument  of  counsel  a  sug- 
gestion in  writing  that  the  i)rovision8  of  the  Drainage  Act 
authorizing  the  election  of  these  Commissioners  by  owners 
of  land  in  the  district,  exclusively,  and  without  regard  to  their 
residence  or  sex,  is  in  contravention  of  Sec.  1,  of  Art.  VII,  of 
the  Constitution. 

If  this  point  were  seriously  made  they  should  have  taken 
their  appeal  to  the  Supreme  Court.  But  we  do  not  regard 
it  as  involving  a  substantial  question.  The  constitutional  pro- 
visions referred  to  have,  in  our  opinion,  no  more  application 
here  than  to  elections  of  directors  of  private  corporations. 

Judgment  affirmed. 
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NiANTic  Coal  and  Mining  Company 

V. 

I  

Lawrence  Leonard. 

Personal  Injuries — Action  for  Damages — Fellow-Servants — Evidence-^ 
Questiotisfor  Jury. 

In  au  action  by  an  employe  ajirainst  a  mining  company  to  recover  damages 
for  an  injury,  caused  by  letting  the  cage  down  too  rapidly,  it  is  held:  That 
the  plaintiff  and  an  engineer  were  fellow -servants  in  the  same  line  of  em- 
ployment; that  the  questions  whether  the  engineer  was  incompetent  and 
whether  the  defendant  knew  or  should  have  known  it,  were  for  the  jury; 
that  the  evidence  was  sufficient  to  warrant  the  jury  in  finding  that  the  en- 
gineer was  not  reasonably  fit  for  his  service  and  that  the  defendant  knew, 
or  by  ordinary  care  migh^  have  known,  of  his  incompetency;  and  that  there 
was  no  substantial  error  in  the  instructions. 

[Opinion  filed  May  24,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Macon  County;  the 
Hon.  J.  F.  HuQHES,  Judge,  presiding. 

Messrs.  Nelson  &  Harnsbabgeb  and  Gbaham  &  Hamil- 
ton, for  appelkut. 


Messrs.  Mitchell  &  Mitchell,  MoCabtney  &  Casey  and 
W.  T.  Cdzzlns,  for  apj^ellee. 

Pleasants,  P.  J.  Leonard  was  employed  as  roadsman  or 
tracklayer  in  appellant's  mine,  which  was  operated  through 
a  shaft  360  feet  deep.  On  the  17th  of  September,  1885,  the 
cage  in  whicli,  with  four  others,  he  was  descending,  was  let 
down  with  such  rapidity  as,  by  the  shock,  to  maim  and  disable 
him  for  life.  His  account  of  the  occurrence  is  that  "the  cage 
commenced  at  a  brisk  speed  and  increased  as  we  went  down. 
When  about  half  way  down  it  seemed  to  jump  from  below 
our  feet  In  another  instiint  we  were  slap  against  the  bot- 
tom, and  I  was  crippled."     At  the  same  instant,  according  to 
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a  witness  at  the  top,  the  otlier  cage,  coming  up,  crashed 
against  the  ])ulleys,  fifty  feet  above  the  lower  and  twenty-five 
or  thirty  above  the  top  landing.  There  was  also  on  the  cage 
at  the  time  a  railroad  tie,  placed  there  and  taken  down  by 
direction  of  the  pit  boss,  for  use  as  a  prop;  but  it  does  not 
appear  that  Leonard  was  hurt  by  it  In  the  opinion  of  the 
Burgeon  who  attended  him,  "the  injury  was  not  the  result  of 
direct  force  applied  at  any  particular  part  of  the  body,  but  of  the 
jar  or  concussion  from  the  fall ;  that  a  pitch  or  wrench  of  the 
body  produced  a  derangement  or  partial  dislocation  of  two  of 
the  vertebraB,  not  sufficient  to  suppress  the  spinal  cord,  but  suf- 
ficient to  suppress  some  of  the  departing  nerves."  He 
received  some  severe  cuts  and  bruises,  but  these  were  not 
dangerous.  Paralysis  of  the  bladder  and  bowels  was  the 
result  of  this  injury  to  the  nerves,  necessitating  the  use  of 
the  catheter  and  injections.  Ho  was  a  man  of  splendid  [>hy- 
sique,  about  forty-four  years  of  age,  over  six  feet  in  height, 
and  weighing  one  hundred  and  ninety  pounds.  He  suffered 
much  pain,  and  is  permanently  disabled. 

For  the  injury  he  recovered  judgment  below  on  a  verdict 
for  S4:,000  which  the  court  refused  to  set  aside. 

The  declaration  counted  on  negligence  of  the  company  (1) 
through  the  engineer,  in  the  manner  of  letting  down  the 
cage ;  (2)  in  placing  the  prop  on  the  cage  so  let  down,  contrary 
to  the  provision  of  the  act  concerning  "  Miners;"  (3)  in  putting 
in  charge  of  the  engine  a  person  not  competent,  contrary  to 
another  provision  of  the  same  act,  and  (4)  upon  its  common 
law  liability  for  negligently  employing  for  this  service  a  per- 
son whom  it  knew,  or  by  reasonable  care  might  have  known 
to  be  unfit  for  it. 

In  reference  to  each  of  these  alleged  causes  of  action  evi- 
dence was  introduced  and  instructions  were  given  on  both 
sides. 

We  hold  that  upon  the  undisputed  facts  apj^llee  and  the 
engineer  were  fellow-servants  in  the  same  line  of  employ- 
ment; that  by  his  own  act  in  placing  the  prop  in  the  cage, 
though  directed  by  the  pit  boss,  appellee  would  be  barred  of 
a  recovery  for  any  injury  thereby,  if  he  had  received  any,  of 
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which  there  is  no  evidence;  and  that,  as  to  the  duty  of  the 
company  in  the  employment  of  the  engineer,  the  statute 
refeiTed  to,  in  its  application  to  this  case,  and  the  common  law 
are  substantially  the  same. 

This  reduces  the  controversy  here,  as  we  think  it  was 
reduced  before  the  jury,  to  the  questions  whether  the  engineer 
was  incompetent  and  whether  the  company  knew  or  sliould 
have  known  it.  These  are  in  an  eminent  degree  questions 
for  a  jury. 

It  appears  that  the  accident  under  consideration  occurred  at 
the  very  commencement  of  his  service  under  a  second  em- 
ployment by  the  company  in  the  same  capacity.  His  first  term 
of  some  months  liad  ended  about  a  year  before.  Leonard 
was  not  there  then  and  had  no  knowledge  of  him.  There 
certainly  is  evidence  in  the  record  tending  to  show  his  unfit- 
ness at  that  time  which  might  well  impress  a  jury. 

Instances  of  mismanagement  of  the  same  kind  here  com- 
plained of  were  of  frequent  occurrence.  He  was  well  liked 
as  a  man  by  his  co-employes,  who  for  that  reason  refrained  to 
a  greater  extent  than  might  have  been  expected,  from  complaint 
to  his  superiors;  but  as  an  engineer  he  did  not  command 
their  confidence.  They  expressed  their  dissatisfaction  among 
themselves;  and  Mr.  Graham,  who  was  superintendent  during 
all  that  period,  was  not  without  information  of  facts  that 
would  reasonably  have  put  Jiim  on  inquiry  into  this  sub- 
ject. Whatever  may  have  been  the  recommendations  he 
brought  and  however  slight  the  complaints  against  liim,  Mr. 
Graham  should  have  known,  if  it  was  reasonably  possible  to 
know  after  months  of  actual  trial,  whether  he  was  a  suitable 
person  for  so  responsible  a  position.  The  magnitude  of  the 
danger  to  which  the  men  were  constantly  exposed  by  reason 
of  the  depth  of  the  shaft,  and  the  interests  of  the  company 
involved,  made  this  his  duty.  It  was  shown  that  from  his 
own  observation,  as  well  as  from  information  received,  he  at 
one  time  thought  of  discharging  him.  Mr.  Mooney  was  then 
his  clerk,  and  at  the  time  of  the  second  employment  of  the 
engineer  liad  succeeded  him  as  superintendent.  It  is  not  im- 
probable, therefore,  that  he  was  informed  of  all  that  Graham 
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was.  But  whether  tliis  be  so  or  not  is  immaterial,  since  the 
company  must  be  charged  with  whatever  notice  Graham  had- 
Without  a  more  particular  reference  to  the  evidence,  which 
would  be  useless,  we  think  there  was  enough  to  warrant  the 
finding  that  the  engineer  was  not  reasonably  fit  for  this  service, 
and  that  appellant  knew,  or  by  ordinary  care  to  ascertain,  miglit 
liave  known  it  when  he  was  re-employed.  The  instructions 
given  fairly  presented  tlie  law  applicable  to  the  issues  and 
proof,  and  justified  the  refusal  of  those  refused.  The  oue 
intended  to  be  given  for  the  defendant  and  so  marked  by  the 
court  but  inadvertently  omitted,  was  supplied  by  the  one  num- 
bered 6,  given  for  defendant,  and  those  numbered  3  and 
5,  respectively,  given  for  the  plaintiff.  Besides,  the  allqged 
cause  of  action  to  which  they  would  relate  could  hardly  liave 
been  considered  by  the  jury  further  than  to  find  that  there 
was  no  evidence  to  snstiiin  it. 

Whatever  errors  occurred  in  the  admission  or  exclusion  of 
evidence  were  in  our  judgment  fully  cured  or  too  trivial  to 
do  any  harm.     The  judgment  will  therefore  be  affirmed. 

Judgment  affiimied. 


St.  Louis,  Vandalia  &  Terre  Haute  Eailroad  Co. 

V. 

Nicholas  Hurst. 

Bailroode — Diversion  of  Surface  Water — Release — Instructions — Evi- 
dence. 

In  an  action  against  a  railroad  company  to  recover  damages  for  diverting 
surface  water  from  Us  right  of  way,  out  of  its  natural  course,  against  and 
upon  the  plaintiff^s  land,  it  is  held:  That  a  release  of  all  claims  for  damages 
by  rea.^on  of  the  location  and  completion  of  the  defendant's  road,  contained 
in  a  conveyance  of  the  right  of  way,  does  not  bar  the  action:  that  the  in- 
structions fairly  presented  the  issues  and  the  law;  and  that  the  evidence 
supports  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  24,  1887:j  . 
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„i  ,  11  -  II  I  *  -   — 

Appeal  from  the  Circuit  Court  of  Clark  County ;  the  Hod- 
Jakes  F.  Hughes,  Judge,  presiding. 

Messrs.  John  G.  Williams  and  T.  J.  Golden,  for  appellant 

Messrs.  Whitehead  &  Jones,  for  appellee. 

Pleasants,  P.  J.  This  was  an  action  of  trespass  against 
the  railroad  company  for  diverting  surface  water  from  its 
right  of  way,  out  of  its  natural  course,  against  and  upon  the 
plaintiff's  land,  whereby  a  wide  and  deep  ditch  was  cut  there- 
in a  distance  of  over  200  yards.  Verdict  and  judgment  in  his 
favor  for  $100  damages. 

He  had  conveyed  to  the  company  for  right  of  way  a 
strip,  100  feet  in  width,  running  nearly  east  and  west  across 
his  forty-acre  tract,  and  thereby  released  all  claim  for  dam- 
ages by  reason  of  the  location  and  completion  of  the  railroad 
through  or  upon  any  ])art  of  it.  A  branch  or  stream  of  water 
ran  easterly  through  this  tract,  north  of  the  right  of  way,  to 
a  point  near  the  east  line,  where  turning  southerly  it  crossed 
the  latter  and  passed  on  southeasterly.  The  road  bed  on  this 
strip  was  raised  from  one  to  three  feet,  and  crossed  the  stream 
on  trestle  work.  Through  the  ditches  on  the  sides,  made  by 
throwing  up  the  earth  for  the  road  bed,  surface  water  flowed 
to  the  trestle  from  a  point  about  a  mile  west.  When  the 
road  was  constructed  a  culvert  was  put  in  between  400  and 
500  yards  west  of  the  trestle,  connecting  these  side  ditches. 
Afterward  the  latter  was  filled  up  and  a  ditch  cut  from  the 
north  end  of.  the  culvert  box  north  to  plaintiff's  land.  It 
seems  that  just  at  and  a  little  way  west  of  the  culvert  the  nat- 
ural surface  is  a  trifle  higher  on  the  south  than  on  the  north 
side  of  the  road,  and  the  water  thus  thrown  against  plaintiff's 
land  has  cut  its  way  further  north  upon  and  through  it  by  a 
zig-zag  course  to  the  stream  or  branch  which  is  four  or  five 
feet  lower  than  the  land  at  the  fence. 

Plaintiff  claimed  that  except  for  the  ditch  on  tho  south  side 
of  the  road  much  of  the  water  carried  by  it  from  the  west 
to  the  culvert   would  naturally  have  flowed   southeast;    that 
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by  means  of  the  side  ditches,  if  tliey  hud  been  maintained,  it 
would  have  been  carried  on  east  to  tlie  trestle;  that  the  short 
ditch  from  the  culvert  north  to  his  laud  was  not  necessary  for 
the  proper  maintenance  of  the  road  bed;  that  although,  at  the 
culvert,  there  was  a  slight  swag  in  the  natural  surface,  the 
water  flowed  thence  southeast  and  never  north  over  his  land, 
which  was  higher  along  the  line  of  the  north  fence  of  the 
right  of  way. 

On  the  other  hand  the  defendant  claimed  that  these  ditches 
were  essential  to  maintain  a  solid  and  safe  road  bed  and  that 
at  the  culvert  there  was  a  natural  depression  north,  by  which 
surface  water  would  flow  upon  plaintifl's  land  at  that  point. 

The  case  has  been  here  before,  on  appeal  by  the  company, 
and  is  reported  in  14  111.  App.  419.  On  the  last  trial  the  error 
for  which  the  former  judgment  was  reversed,  was  corrected 
by  the  admission  in  evidence  of  the  plaintiff's  deed  of  release 
to  the  defendant,  of  which  so  much  as  is  j^ertinent  has  been 
stated. 

On  behalf  of  the  plaintiff  the  court  instructed  tlie  jury  that 
if  the  company  "created  a  new  channel  from  its  right  of  way 
into  the  land  of  plaintiff,  or  through  it,  not  reasonably  neces- 
sary to  construct  and  maintain  its  road,  and  the  water  fn»m 
the  defendant's  road  ran  through  such  channel  upon  or  through 
plaintiff's  land,  thereby  damaging  it,  then  the  plaintiff  is 
entitled  to  recover,"  and  for  the  defendant,  as  the  opposite 
hypothesis,  that  if  the  company  "on  its  right  of  way  con- 
structed ditches  or  drains  reasonably  necessary  to  drain  off  the 
surface  water  from  its  right  of  way,  road  bed  and  track, 
whereby  surface  water  was  conveyed  to  and  through  a  culvert 
under  defendant's  railroad,  thence  down  a  natural  course  for 
water  to  flow  on  the  land  of  the  plaintiff  and  into  a  branch 
or  stream  on  the  land  of  the  plaintiff,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  case,  although  (he  jury  may  believe 
that  some  damage  was  inflicted,  and  the  volume  of  water  from 
the  railroad  right  of  way  into  said  branch  or  stream  was  in- 
creased from  what  it  was  before  the  construction  of  said  rail- 
road and  ditches." 

These  instructions  fairly  present  the  issues  and  the  law,  and 
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the  only  point  made  by  appellant  is  that  there  was  no  evi- 
dence on  which  to  base  the  one  given  for  the  plaintiff,  or  to 
support  the  verdict  We  think  it  clearly  untenable,  referring, 
without  discussion,  which  would  be  useless,  to  the  testimony 
of  the  plaintiff,  of  Elislia  Hurst  and  of  Stephenson,  the  county 
surveyor.  Notwithstanding  the  contradiction  by  witnesses 
for  the  appellant,  in  view  of  the  uniform  result  of  former 
trials,  the  testimony  referred  to,  and  circumstances  that  might 
be  mentioned,  we  do  not  feel  at  liberty  to  disturb  the  judgment. 

Judgment  afftyined. 


Fleury  &  Company  '  g  ^J} 

V.  S5    101 

^  ,,,     «  73    214 

James  W.  Tufts.  :?Li® 

SaUs — TUIe  Reserved  hy  Vendor — Conditional  Sale — Bailment — Re- 
scission— Consideration — Remedies — Promissory  Notes — Indorsement, 

1.  An  instrument  expressing  an  absolute  agreement  to  pay  a  certain  sum 
of  money  at  a  time  specified  and  to  a  person  named,  or  his  order,  is  a  prom- 
issory note. 

2.  An  indorsement  of  a  promissory  note  for  collection  does  not  pass  the 
legil  title. 

3.  Where  the  possession  of  persoral  property  is  d'^livered  to  the  vendee 
under  a  contract  reserving  title  in  the  vendor  until  payment,  the  transac- 
tion, as  between  the  parties,  is  a  conditio  al  sale,  the  condition  being  sub- 
sequent and  to  be  performed  by  the  vendee  alone. 

4.  A  sale  upon  such  condition  is  a  good  consideration  for  the  vendee's 
absolute  promise  to  perform.- 

5.  The  vendee  can  not.  under  such  a  contract,  release  himself  from 
liability  by  returning  or  offering  to  return  th»3  property.  The  vendor  may 
either  resume  possession  of  the  property  in  the  case  of  the  vendee's  default, 
or  he  may  maintain  an  action  on  the  notes  given  for  the  purchase  money. 

[Opinion  filed  May  24,  1887.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jaicrs  a.  Ckeighton,  Judge,  presiding. 

Messrs.  McCartney  &  Casey,  for  appellant. 
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Messrs.  Orendobff  &  Patton,  for  appellee. 

Plkasants,  p.  J.  Appellee  recovered  judgment  on  verdict 
against  ap])ellant — a  corporation  organized  under  the  name  of 
Fleury  Medicine  Company,  which  was  changed,  according  to 
law,  to  that  of  Fleury  &  Company — for  8^13.60. 

The  declaration  was  in  assumpsit,  containing  two  special 
counts  and  the  consolidated  common  counts,  and  the  only 
causes  of  action  were  two  instruments  sued  on  as  promissory 
notes.     One  was  as  follows: 

''$100.  Springfield,  III.,  June  8,  1885. 

"For  value  received, October  1,  1885,  after  date,  I  promise 
to  pay  to  the  order  of  James  W.  Tufts  one  hundred  dollars, 
with  interest  at  6  per  cent. 

"  The  consideration  of  this  and  other  notes  is  the  following 
described  soda  water  fountain:  One  12-5  R.  No.  2  Arctic 
Matchless  Crusader,  No.  848,  and  3  (10  gall.),  3  (6  gall.)  cop- 
l)er  founts,  which  I  have  received  of  James  W.  Tufts.  Nev- 
ertheless, it  is  understood  and  agreed  by  and  between  us  and 
the  said  James  W.  Tufts  that  the  title  to  the  above  mentioned 
property  does  not  pass  to  us,  and  that  until  all  of  said  notes 
are  paid  the  title  to  the  aforesaid  ])ropcrty  shall  remain  in  the 
said  James  W.  Tufts,  who  shall  have  the  right,  in  case  of  non- 
payment at  maturity  of  either  of  said  notes,  without  process 
of  law,  to  enter  and  retake,  and  may  enter  and  retake  posses- 
sion of  the  said  property  wherever  it  may  be,  and  remove  the 

same. 

•^  Fleurt  Medtcink  Co., 

"  By  Fleury,  President 
•♦'Payable at  the  State  National  Bank, due  October  1, 1885." 

It  bore  the  indorsement:  "Pay  F.  K.  Whittemore,  Cash- 
ier, or  order,  for  collection  on  my  account.  James  W.  Tufts, 
Boston,  Mass.,  J.  N.  North;" — which  was  erased  by  plaintiff  on 
the  trial. 

The  other  was  precisely  like  it  in  all  particulars  exceut  the 
time  when  payable,  which  was  December  1,  1885. 

In  addition  to  the  general  issue  to  the  whole  declaration, 
defendant  filed  six  special  pleas,  which  were  all  adjudged  in- 
sufficient on  general  demurrer. 
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Of  these  the  first  two  are  pleas  of  a  want  of  consideration, 
which  could  be  proved,  if  true,  under  the  general  issue.  But 
the  J,  in  terms,  show  a  good  consideration,  and  then  set  up  what 
"is  pleaded  in  those  following  as  a  total  failure  thereof.  We 
think  these  latter  do  not  show  such  failure.  Thus,  the  4th 
avers  that  the  consideration  was  the  sale  and  delivering  of  the 
apparatus  described  which  plaintiff  promised  to  deliver; 
that  he  did  deliver  as  promised,  but  reserved  the  title,  and 
that  defendant  has  paid  tor  the  use  and  possession,  $150,  the 
full  value  tliereof.  But  it  does  not  aver  directly,  nor  set  forth 
enough  of  the  contract  to  show  that  by  it  he  was  bound  to 
pai't  with  the  title,  absolutely,  before  or  concurrently  with  the 
payment  of  the  notes  sued  on.  The  5th  avers  that  plaintiff 
contracted  to  give  the  possession  and  use  of  the  apparatus  to 
the  defendant,  who  was  to  pay  therefor  $50  on  such  delivery, 
$90  on  the  1st  of  August,  1885,  and  $100  on  the  first  of  each 
second  month  thereafter  until  $935.60  should  be  paid  (two  of 
which  installments  were  evidenced  by  the  notes  in  suit),  and 
that  then  it  should  become  the  property  of  defendant,  but  until 
then  the  title  should  remain  in  plaintiff;  that  he  did  deliver  it 
to  defendant,  in  whose  possession  it  still  is,  and  that  defendant 
made  the  first  two  payments  ($50  and  $90)  at  the  time  so  ap- 
pointed, but  on  September  1,  1885,  tendered  the  property 
back  to  plaintiff  in  as  good  condition  as  when  received,  since 
which  time  it  has  made  no  claim  to  it  or  any  interest  in  it,  nor 
ever  received  or  acquired  any,  but  held  and  still  holds  the  same 
subject  to  the  order  of  plaintiff.  This  plea  also  fails  to  state 
a  contract  which  would  authorize  defendant  to  return  the  prop- 
erty and  thereby  discharge  its  notes  outstanding  for  unpaid 
installments  of  the  price;  nor  docs  it  directly  aver  that  bj'  any 
contract  between  the  parties  it  had  such  right,  nor  that  plaint- 
iff had  failed  in  any  particular  of  the  agreement  on  his  part, 
or  otherwise  justified  its  rescission  by  defendant.  And  the 
6th  was  in  substance  like  the  5th. 

After  demurrer  sustained,  an  "amended  and  additional" 
plea  was  filed,  by  which,  in  addition  to  the  matter  set  forth  in 
the  5th  and  6th  as  originally  put  in,  it  was  averred  that  by 
said  agreement  it  was  expressly  provided  that  "  if  the  defend- 
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ant  failed  to  pay  any  of  the  amounts  at  the  time  tlioy  each 
became  due,  the  penalty  for  such  non-payment  should  be  the 
re-del ivering  of  said  apparatus  to  plaintiff,"  and  that  this  right 
to  re-enter  and  take  possession  of  it  should  be  his  only  remedy. 
A  general  demurrer  to  this  plea  was  sustained  also,  on  what 
ground  we  do  not  clearly  see.  But  neither  is  it  perceived  how 
any  harm  could  have  been  done  by  it,  for  the  court  permitted 
an  attempt  to  prove  the  contents  of  a  lost  agreement  in  pur- 
suance of  which  it  was  said  the  notes  sued  on  were  executed 
and  that  it  embraced  an  express  provision  to  that  effect,  which 
may  have  been  proper  under  the  general  issue.  But  the  jury 
must  have  thought,  and  in  our  opin-ion  rightly,  that  the  at- 
tempt entirely  failed,  for  they  were  instructed  that  if  they 
believed  from  the  evidence  that  there  was  a  contract  which 
provided  that  the  defendant  might  return  the  fountain  when 
it  became  unable  to  pay  any  part  of  the  purchase  money,  and 
that  it  did  in  a  proper  manner  attempt  to  return  it  as  so  pro- 
vided, then  their  verdict  should  be  for  the  defendant.  This 
permission  and  instruction  also  cured  the  error,  if  there  was 
any,  in  sustaining  the  demurrer  to  the  other  special  pleas. 

The  instruments  sued  on,  being  absolute  agreements  to  pay 
a  certain  sum  of  money  at  a  time  specitied  and  to  a  person 
named,  or  his  order,  are  promissory  notes  even  under  the 
statute  of  Anne,  and  clearly  so  under  ours.  Their  production 
made  2l  prima  facie  case  against  the  defendant  and  the  court 
properly  overruled  the  motion  to  exclude  the  evidence.  The 
indorsement  to  the  cashier  for  collection  on  payee's  account 
did  not  transfer  the  legal  title.  Best  v.  Nokomis  National 
Bank,  76  111.  608.  If  it  did,  the  payee,  being  repossessed, 
could  erase  the  indorsement  and  sue  in  his  own  name.     Ibid. 

As  we  have  seen,  there  was  no  sufficient  proof  that  the  con- 
tract between  the  parties  was  different,  in  any  particular 
bearing  on  the  issue  lierein,  from  that  set  forth  in  these  in- 
struments, and  it  is  not  denied  that  before  they  became  due 
appellant  was  ready  and  willing  and  offered  to  return  the 
property  to  appellee.  The  only  question  then,  is,  whether, 
under  this  contract,  it  had  the  right,  by  returning  it,  to  release 
itself  from  the  obligation  of  its  notes. 
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We  are  of  opinion  that,  under  the  law  as  held  in  this  State, 
the  transaction  was  not  a  bailment,  nor  a  contract  to  deliver 
or  to  sell,  in  future,  on  the  one  part,  nor  to  accept  and  pay  on 
the  other,  but  a  present  actual  delivery  and  acceptance,  and  a 
sale,  subject  only  to  a  condition  which  was  subsequent  and  to 
be  performed  by  the  vendee  alone,  and  to  that  only  as  between 
the  parties.  Murch  v.  Wriglit,  4:6  111.  487;  Lucas  v.  Campbell, 
88  III.  447.  Appellee's  title  when  he  delivered,  is  conceded  to 
have  been  perfect.  Upon  delivery  it  was  out  of,  his  power 
to  rescind  or  change  the  contract  except  upon  consent  or  default 
of  appellant.  Default  or  inability  to  perform  on  his  own  part 
was  impossible  because  nothing  remained  to  be  done  by  him. 
Appellant's  right  to  have  the  same  perfect  title  was  assured 
against  everything  but  his  own  failure.  Surely  a  sale  upon 
such  condition  must  be  a  gOod  consideration  for  the  vendee's 
absolute  promise  to  perform  it,  and  since  appellee  could  not 
rescind  or  change  the  contract,  nor  by  any  act  or  omission  de- 
feat this  right  of  appellant,  we  do  not  see  on  what  principle 
the  latter  could  rescind  or  change  it  without  his  consent  by 
the  contract  itself  or  otherwise  given.  Clearly  such  right  is 
not  reserved  to  him  by  the  contract.  The  condition  is  for  the 
benefit  of  appellee,  exclusively.  If  Fleury  had  a  different 
understanding,  it  is  not  shown  to  have  been  authorized  by 
anything  appearing  in  the  evidence.  lie  may  have  hoped, 
because  appellee  had  this  remedy,  that  he  would  resort  to  it, 
but  he  ought  to  have  seen  that  it  was  optional  with  him  and  in 
addition  to  his  right  of  action  on  the  notes. 

Of  the  refused  instructions,  those  that  were  not  substantially 
embraced  in  the  one  given  were  mere  truisms,  not  specially 
called  for  by  anything  in  the  case,  and  could  have  been  of  no 
advantage  to  aj>pellant,  if  given.  Under  no  proper  instructions, 
upon  this  evidence,  ought  the  verdict  to  have  been  different. 

Judgment  affirmed. 
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V. 

Edward  W.  Green. 

Malicious  Prosecution — Action  against  Corporation  and  its  Agent — 
Agency — Express  and  Implied  Authority — Evidence — Instructions — Prob- 
able Cause, 

X.  Although  a  corporation  can  act  only  through  its  agentn,  it  may  be  liable 
for  a  malicious  prosecution. 

2.  The  scope  of  an  agent^s  authority  may  be  shown  by  circumstances  as 
well  as  by  proof  of  express  authority.  It  includes  whatever  is  f.iirly  im- 
plied by  the  authority  expressly  given. 

3.  To  be  implied,  as  within  the  scope  of  the  authority  exprossly  given, 
the  act  or  proceeding  must  be  of  itself  necese>ary,  usual  or  appropriate  to 
the  end  expressly  contemplated  by  the  contract  of  agency,  or  to  meet  an 

'  exigency  naturally  arising  in  the  ordinary  course  of  the  business  intrusted 
to  the  agent. 

4.  In  an  action  on  the  case  for  malicious  prosecution  against  a  corpora- 
tion and  one  of  its  agents,  brought  by  a  debtor  of  the  former  who  had  been 
charcffd  with  forgery  by  the  latter,  the  charge  being  dismissed  upon  the 
preliminary  examination,  it  is  held:  That  the  agonts  of  the  defendant  cor- 
poration do  not  appear  to  have  had  authority,  express  or  implied,  to  institute 
the  prosecution  in  question  ;  that  the  authority  of  its  agents  was  not  ex- 
teud(»d  by  what  they  said  or  did,  sei  arately  or  together,  apart  from  the 
company;  that  the  corporation  had  no  pecuniary  or  other  special  interest 
in  the  prosecution  complained  of;  that  there  was  probable  cause  at  least  as 
to  one  of  the  agent.s  of  the  corporation;  and  that  there  was  error  in  the  in- 
structions and  in  the  admission  of  evidence. 

[Opinion  tiled  May  24,  1887.] 

Appeal  from  the  Circuit  Court  of  Macon  County ;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  Palmer,  Robinson  &  Shutt,  for  appellant 

Messrs.  Eldbidge  &  IIostetlek  and  I.  A.  Buokinoham,  for 
appellee. 

Pleasants,  P.  J.     In  an  action  on  tlie  case  for  malicious 
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])rosecution  appellee  recovered  against  appellant  and  one 
Albert  Manacke  a  verdict  for  $5,000  which  the  court  refused  to 
Bet  aside,  and  judgment  having  been  entered  thereon  the 
company  took  this  appeal. 

It  made  threshing  machines  at  Springfield,  Ohio,  and 
Manacke  sold  agricultural  implements  at  Cerro  Gordo,  Illinois. 
In  January,  188-1:,  he  engaged  to  sell  its  manufactures  within 
a  certain  district  in  this  State,  for  the  season  ending  October 
Ist,  on  terms  set  fortli  in  their  written  agreement,  of  which 
we  need  to  state  no  more  than  that  he  was  to  ''  guarantee  all 
notes  good  when  taken  by  him  and  attend  to  the  collection, 
when  necessary,  or  obtain  further  security  on  or  the  renewal 
of  such  as  should  not  be  paid  promptly  at  maturity;"  to  sell 
at  the  retail  price  in  Springfield,  adding  freight  and  charges, 
and  see  that  every  machine  sold  by  him  was  properly  set  up 
and  started  to  work;  and  was  to  receive  a  commission  of 
twenty  per  cent,  in  full  for  all  his  labor  and  expenses  in  con- 
nection therewith.  It  also  declared  that  said  instrument  "  in 
printing  and  writing  contained  the  entire  agreement  between 
the  parties  and  that  no  outside  verbal  understanding  should  be 
of  any  force  or  effect  whatever." 

Late  in  June  he  sold  one  of  its  threshers  to  appellee  for 
$550,  and  delivered  it  early  in  July  without  receiving  any 
money,  note  or  other  thing  in  payment.  About  the  13tli  of 
October,  Van  H.  Cartmeli,  a  director  of  the  company,  then 
traveling  for  it  to  "  make  sales  and  to  settle  accounts  with 
agents,"  in  company  with  him,  called  on  appellee  for  a  settle- 
ment, which  he  then  effected  by  taking  two  notes  of  ap])ellee 
and  his  brother,  one  for  $332.72  and  the  other  for  §221.58, 
payable  respectively  on  the  first  of  January  and  October,  1885. 
Xotbing  was  then  said  .  about  the  rebate  order  hereiualter 
mentioned. 

The  first  of  the  notes  was  presented  by  a  bank  cashier  from 
Springfield  for  paymeut  shortly  after  it  matured,  but  was  not 
paid.  It  was  afterward  sent  by  the  company  to  Manacke 
for  collection.  lie  delivered  it  for  that  purpose  to  E,  S.  Mo- 
Donald,  an  attorney  at  law,  of  Decatur.  From  his  possession 
it  disapneared  imder  circumstances  which  excited  his  suspicion 
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of  appellee,  to  whom  lie  had  shown  it  in  his  ofiice,  and  who 
thereafter  assigned  its  non-production  as  tlie  reason  for  refus- 
ing to  pay  it. 

About  the  middle  of  June,  1885,  Frank  G.  Thomson,  a|> 
pellant's  "traveling  collector  of  past  due  paper  for  the  west 
and  northwest,"  with  Manacke  and  McDonald,  called  on  him 
and  endeavored  to  effect  an  arrangement  of  the  claim.  Ap- 
pellee still  required  that  the  note  be  produced  or  a  bond  of 
indemnity  given.  lie  says  Thomson  claimed  he  was  a  lawyer 
and  that  they  could  sue  on  the  lost  note  with(ait  giving  a  bond, 
threatening  also  that  unless  it  was  settled  "they  would  make 
it  warm  for  us."  Nothing  was  then  said  about  the  rebate  nor 
any  definite  conclusion  reached,  but  appellee  proj)osed  to  meet 
them  again  that  day  at  Decatur.  Thompson  and  McDonald 
did  meet  him  there  at  the  otiice  of  Eldridge  &  Ilostetler, 
his  attorneys,  where,  after  some  further  talk,  he  expressed  his 
readiness  to  pay  both  the  notes  provided  the  rebate  was 
allowed;  and  thereupon  Mr.  Ilostetler  produced  a  paper  of 
which  the  following  is  a  copy:  "Cerro  Gordo,  Illinois,  July  2, 
1884.  I  hereby  agree  ,to  make  E.  W.  Green  a  discount  of 
($166.60)  on  a  Springfield,  Ohio,  vibrating  separator,  rebate 
to  be  made  at  time  of  settlement.  A.  Manacke."  This  being 
the  first  information  they  had  of  the  existence  of  such  a  paper, 
they  declined  to  allow  the  discount  mentioned,  and  the  nego- 
tiation was  broken  off.  McDonald  immediately  reported  the 
matter  to  Manacke  by  letter  inclosing  a  copy,  to  which  he 
promptly  replied  that  the  figure  "1"  had  been  put  in  since 
the  paper  was  delivered,  and  without  his  knowledge  or  con- 
sent Soon  afterward  he  came  to  Decatur,  went  with  Thom- 
son and  McDonald  to  see  it,  and  upon  inspection  repeated  the 
statement.  McDonald  testified  that  on  leav  ing  the  office  he 
asked  *^what  shall  we  do  now,"  and  that  Thomson  answered 
"we  will  arrest  him,"  but  Thomson  contradicted  him.  How- 
ever, they  called  on  the  Stiite's  Attorney,  to  whom  McDonald 
and  Manacke  respectively  stated  what  they  claimed  to  be  the 
facts  in  relation  to  the  loss  of  the  note  and  the  making  of  tlie 
rebate  pa})er,  and  after  some  discussion  he  prepared  a  complaint 
against  appellee  for  forgery,  which  was  sworn  to  by  Manacke 
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before  a  Justice  of  the  Peace,  and  a  warrant  issued  thereon 
was  delivered  to  McDonald,  who  delivered  it  to  a  Constable 
to  execute.  Thomson  also  was  present  and  requested  tlie 
officer  to  get  a  settlement  of  the  company's  claim,  if  he  could, 
by  cash  or  security,  promising  him  $10  in  case  he  succeeded, 
though  it  was  understood  that  lie  was  to  make  the  arrest  in 
any  event.  The  effort  made  by  him  to  effect  a  settlement 
failed  and  appellee  was  brought  in  under  arrest.  On  his  ap- 
plication the  examinati<m  was  postponed  for  thirty  days,  Mc- 
Donald making  some  suggestion  in  relation  to  bail,  the  amount 
of  which  was  fixed  at  $800,  and  given  at  once.  On  the  same 
day  a  suit  was  brought  upon  the  note  by  McDonald  as  attorney 
for  tlie  company.  Thomson  made  affidavit  of  the  debt  and 
all  three  signed  the  bond — Thomson  for  the  company,  which 
afterward  ratified  his  act. 

The  examination  on  the  criminal  complaint  occupied  por- 
tions of  two  days.  McDon^ild  and  Thomson  were  present  and 
the  State's  Attorney,  from  time  to  time, con fen-qd  with  them. 
Cartmell  also  attended,  having  been  sent  by  the  secretary  of 
the  company  as  a  witness  upon  request  of  Manacke.  He  also 
talked  with  them  and  the  State's  Attorney, but  was^not  called 
to  testify.  On  his  direct  examination  Manacke  reiterated  his 
statement  as  to  the  alteration  of  the  paper,  but  on  cross-exam, 
ination  became  uncertain,  for  reasons  partially  stated,  and 
finally,  in  effect,  withdrew  the  charge,  whereupon  the  State's 
Attorney  formally  dismissed  the  complaint  and  appellee  was 
discharged.  On  the  same  day,  after  some  negotiation,  the 
civil  suit  was  settled  and  dismissed,  the  rebate  claim  being 
allowed  and  the  balance  ($110)  paid  to  Cartmell,  for  the  com- 
pany, in  a  check  of  a])pellee'8  father,  which  he  indorsed  and 
collected.  Afterward,  and  before  this  suit  was  brought,  the 
grand  jury  was  in  regular  session  and  did  not  find  an  indict- 
ment against  appellee. 

Such,  in  substance,  is  the  case  before  us,  and  we  are  of  opin- 
ion thereon  that,  as  to  appellant,  the  verdict  was  against  the 

law  and  the  evidence. 

> 

That  a  corporation  can  act  only  through  natural  persons  or 
its  agents;  that  it  may  be  liable  for  a  malicious  prosecution; 
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that  it  must  answer,  like  natural  persons,  for  whatever  is  done 
by  its  agent,  bonajtdej  for  it  in  the  line  of  his  duty  and  within 
the  seope  of  his  employment,  even  tlipugh  it  be  wilful  and 
malicious  on  liis  part  and  against  its  particular  order;  that  the 
scope  of  his  employment  may  be  shown  by  circumstances  as 
well  as  by  proof  of  express  authority;  that  it  includes  what- 
ever is  fairly  implied  by  that  which  is  expressly  given;  that 
malice  in  a  prosecution  may  be  inferred,  if  the  jury  think  the 
inference  warranted  from  a  want  of  probable  cause;  and  that 
one  may  become  liable  for  the  wrohgful  act  of  another  with- 
out his  antecedent  authority,  express  or  implied,  by  its  ratifica- 
tion, as  where  he  adopts  and  continues  it,  or  in  some  cases 
where  he  accepts  the  benefit  of  it  or  fails  to  disavow  it  when 
he  has  notice  that  it  was  done  in  his  name  or  interest  or  under 
color  of  his  authority,  are  propositions  conceded  by  counsel 
and  recognized  by  the  court.  But  in  all  their  light  we  are 
unable  to  discover  from  this  record  any  cause  of  action  what- 
ever against  this  company. 

If  liable  at  all  it  must  be  because  the  prosecution  complained 
of  was  instituted  or  carried  on  by  its  agents — persons  having 
its  authority,  expiess  or  implied, so  to  do — or  was  ratified  by  it. 

The  supposed  agents  were  Manacke,  McDonald,  Thomson 
and  Cartmell.  All  the  express  authority  they  had,  respectively, 
is  fully  set  forth  in  the  foregoing  statement.  Tliat  of  Manacke 
was  "to  attend  to  the  collection  "  of  the  note  sent  him;  of 
McDonald,  that  of  an  attorney  at  law  to  make  such  collection ; 
of  Thomson,  to  collect  a  class  of  notes  that  included  the  one  in 
question ;  and  of  Cartmell,  to  settle  with  Manacke  as  one  of 
the  comi)any'6  agents.  What  they  said  or  did,  separately  or 
together,  apart  from  the  company,  could  not  extend  it ;  yet 
much  evidence  of  this  sort  was  admitted  over  objection. 
Each  of  them  was  asked  if  he  had  ever  received  from  the'coin- 
pany  or  either  of  its  officers,  any  and  what  authority,  direction, 
advice  or  suggestion  in  reference  to  this  or  any  other  criminal 
prosecution,  but  on  af)pellee's  objection  was  refused  permission 
to  answer.  That  the  authority  so  given  to  either  expressly 
included  that  of  prosecuting  anybody  for  a  criminal  ofiFense  in 
any  case,  of  course,  is  not  claimed. 
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And  as  to  what  is  implied,  no  question  can  be  made  upon 
the  case  of  McDonald.  His  retainer  to  a  particular  note  cer- 
tainly did  not  imply  authority  to  prosecute  the  maker  for  the 
forgery  of  another  paper.  The  court  below  properly  so 
instructed 'the  jury;  and  since  there  is  no  proof  that  hehad  any 
otherwise,  what  he  did  about  it  is  immaterial  as  respects  the 
company. 

That  of  Cartmell  may  be  omitted  also,  for  the  reason  that 
he  is  not  shown  to  have  taken  any  part  in  it,  except  to  attend 
as  a  witness  on  the  examination,  and  that  not  of  his  own 
motion.  He  so  swears  and  nobody  contradicts  him.  Man- 
acke  had  sold  a  machine  for  which  he  had  made  no  return  of 
money  or  note,  and  the  term  of  his  agency  to  sell  and  settle 
had  expired.  Cartmell  then  came,  strictly  in  the  line  of  his 
duty,  to  settle  the  company's  account  with  him.  His  taking 
the  notes  was  a  settlement  of  that  account  with  Manacke,  and 
also  with  appellee.  Having  accomplished  it,  he  left  before 
he  had  heard  of  any  rebate  or  there  was  any  thought  or  pre- 
tense of  occasion  for  the  prosecution  that  followed.  But  he 
had  knowledge  of  a  fact  which,  after  the  prosecution  was 
begun,  was  thought  by  Manacke  or  his  counsel  to  be  important; 
namely,  that  appellee  had  then  settled  with  the  company 
without  mention  of  his  claim  for  a  rebate  of  thirty  per  cent, 
which,  according  to  the  paper  as  it  now  appears,  was  to  be 
"made  at  time  of  settlement." 

Doubtless  it  was  to  prove  this  fact  that  his  attendance  was 
desired.  True,  the  secretary  sent  him,  but  not  on  his  own  mo- 
tion nor  that  of  the  company.  Its  sending  him, and  his  going, 
upon  request  of  the  prosecutor,  were  duties  on  their  respective 
parts,  the  performance  of  which  signitied  nothing  as  to  the 
voluntary  relation  of  either  to.  the  prosecution.  When  he 
came  he  talked  with  Manacke,  McDonald  and  Thomson,  and 
also  with  the  State's  Attorney,  before  and  during  the  exam- 
ination. It  would  have  been  very  strange  if  he  had  not,  even 
though  he  had  been  opposed  to  the  proceeding.  What  he 
said  does  not  appear,  but  he  swears  he  did  not  advise  or 
encourage  it,  and  the  fact  of  his  conversing  with  them  under 
the  circumstances  is  no  evidence  that  he  did.     If  he  had  done 
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80,  however,  we  should  hardly  need  to  argue  tliat  authority 
for  it  from  the  company  was  not  imph'ed  in  the  power  given 
him  to  make  sales  and  settle  accounts  with  agents. 

Thomson  also  denies,  and  it  is  by  no  means  clear,  that  he 
took  any  part  in  it^  His  object-j  and  efforts  were  to  get  the 
money  or  security  on  the  past  due  note*  which  was  his  specific 
business.  To  that  end  ho  naturally  and  properly  sought  the 
co-operation  of  Manacke  and  McDonald,  and  offered  to  com- 
pensate the  Constable  who  held  the  warrant  for  his  aid,  if  suc- 
cessful; but  with  the  prosecution  for  forgery  he  declares  he 
had  nothing  to  do.  The  evidence  to  the  contrary  consists  of 
the  conditional  threat  to  "  make  it  warm  "  for  appellee  and  his 
brother,  the  suggestion  of  the  arrest,  as  stated  by  Manacke, 
and  his  being  in  company  with  him  and  McDonald  when  sev- 
eral steps  were  taken  by  them  in  the  course  of  that  proceed- 
ing. That  the  threat  had  no  reference  to  the  prosecution  for 
forgery  is  clear  from  tlie  fact  that  he  was  not  then  aware  of 
the  existence  of  the  rebate  paper,  and  that  it  did  refer  to  a 
civil  suit  on  the  note  is  manifest  from  its  immediate  connec- 
tion with  the  opinion  he  had  expressed  that  they  could  sue 
on  the  lost  note  without  giving  a  bond  of  indemnity.  Manacke 
thought  it  was  Thomson  who  said  "  we  will  arrest  him,"  but 
lie  may  have  been  at  fault  in  his  recollection  of  the  person 
who  said  it ;  McDonald  would  have  been  as  apt  to  suggest  it 
Thomson  positively  denies  that  he  did,  and  is  corroborated  by 
the  State's  Attorney,  who  was  a  witness  called  by  appellee, 
and  testified  that  in  the  interview  of  these  three  with  him, 
almost  immediately  after  that  suggestion  is  claimed  to  have 
been  made,  Tliomson  said  he  was  not  prosecuting.  His  being 
with  them  on  the  occasions  referred  to  was  entirely  natural, 
and  as  entirely  insignificant  in  its  bearing  upon  the  question 
of  his  complicity. 

But  whatever  may  be  the  truth  upon  this  point,  the  authority 
expressly  given  him  was  precisely  the  same  in  its  application 
to  this  case  as  that  of  Manacke.  It  covered  more  cases  than 
his,  but  was  the  same  as  to  each  and  to  both  of  them  in  this: 
it  was  to  collect  or  to  attend  to  the  collection  of  the  note  of 
appellee  and  his  brother  then  due  to  the  comi)any.     Their 
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im}>Iied  authority  must,  therefore,  be  the  same  also,  and  will 
be  considered  presently  in  connection  with  the  conduct  of 
Manacke. 

There  is  one  fact,  however,  in  view  of  which  the  company 
conld  not  be  held  liable  for  the  prosecution  here  complained 
of,  by  reason  of  any  action  of  Thomson  in  the  premises,  even 
though  his  authority  to  institute  it  had  been  express  and  clear, 
and  that  is,  that  as  to  him  it  was  not  without  probable  catiso. 

The  positive  statemeht  of  Manacke,  who  made  the  paper, 
that  it  had  been  altered  without  his  knowledge  or  consent, 
strengthened  by  tlie  fact  that  as  presented  by  appellee,  it 
imported  a  promise  to  allow  him  a  rebate  of  $50  more  than 
his  own  commission,  was  certainly  probable  cause.  Angelo 
V.  Faul,  85  III.  106;  Harpham  v.  Wliitnay,  77  111.  32;  Ander- 
son v.  Friend,  71  111.  480,  485.  And  if  so  for  the  agent  then 
also  for  the  principal.  Cartmell  would  be  protected  by  the 
same  fact.  So  that  the  right  to  recover  against  the  com- 
pany as  principal  must  rest  upon  the  acts  and  authority  of 
Manacke  alone,  if  indeed,  even  as  to  him,  it  might  not  suc- 
cessfully interpose  the  same  bar.  since  there  is  no  reason  to 
believe  that  his  accusation  of  appellee  was  wilfully  false  or 
absolutely  without  ground  for  suspicion  at  the  time.  See 
Har|>ham  v.  Whitney,  77  111.  32,  39,  and  cases  there  cited. 
Perliaps  his  explanation,  if  he  had  been  allowed  to  make 
it  fully,  would  have  satisfied  the  jury  that  he  was  not  actuated 
by  malice. 

Manacke,  however,  did  institute  and  carry  on  the  prosecu- 
tion. He  had  no  express  authority  from  the  company  so  to 
do.  The  full  extent  of  that  was  to  attend  to  the  collection  of 
its  note  against  appellee  and  his  brother.  Unless  it  implied 
or  embraced  within  its  scope  authority  to  prosecute  ap])clleo 
for  forging  the  rebate  promise,  or  the  company  ratified  his 
proceeding,  it  is  not  liable  in  this  action. 

It  may  help  us  to  clearer  views  of  both  these  questions — 
implied  authority  and  ratification — to  consider  for  a  moment 
what  occasion  it  liad  or  could  have  had  to  authorize  or  ratify  it. 

Counsel  assnme  and  repeatedly  assert  without  attempting  to 
show,  that  it  alone  was  interested  to  suppress  the  rebate  paper. 

Vol.  XXV    8 
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But  the  proof  is  it  was  Manackc^s  individual  promise  that 
was  alleged  to  have  been  forged.  It  did  not  purport  to  bind 
anybody  else.  Tlie  company  sent  its  machines  to  him,  on  his 
own  order,  at  the  retail  price  in  Springfield,  and  lield  him  to 
account  and  settle  for  them  at  that  price  in  cash  or  notes 
guarant<3ed  by  him, -less  only  his  commission  of  twenty  per 
cent.  He  had  no  authority  to  promise  ]MH*chasers,  on  its  ac- 
count, any  rebate  or  discoimt  on  that  price,  nor  did  he  assume 
to  exercise  any  such.  He  made  the  promise  that  was  made  in 
his  own  name,  on  his  own  individual  responsibility,  and  not  as 
agent.  lie  alone  was  liable  upon  it.  And  appellee  so  under- 
stood the  matter.  He  agreed  with  Manacke  to  keep  the 
knowledge  of  it  from  the  company.  Three  months  after  it 
was  received  he  settled  with  the  company,  through  another 
agent,  in  presence  of  Manacke,  at  the  full  retail  price,  and 
gave  his  negotiable  notes  for  it.  Thus  these  papers  were  not 
parts  of  tlie  same  transaction  nor  between  the  same  parties. 
How  then  can  it  be  pretended  that  the  rebate  promise  could 
be  sot  off  against  the  notes,  even  in  the  hands  of  the  company, 
or  that  it  had  or  could  have  any  interest  whatever  to  defeat 
or  reduce  his  claim  upon  that  promise?  It  is  said  that  the 
company  allowed  him  the  full  amount  of  it  on  settlement,  im- 
mediately after  the  criminal  complaint  was  dismissed,  and  so 
recognized  its  interest  in  and  liability  for  it.  The  inference 
to  be  drawn  from  all  the  facts  attending  that  settlement  is 
directly  the  contrary.  One  of  the  notes  was  not  then  due,  and 
the  other  was  lost.  Yet  appellee,  his  brother  and  his  father 
proposed  to  pay  both  if  the  rebate  was  allowed.  Cartmell, 
representing  the  company,  did  not  nndertake  for  it  to  make 
the  allowance,  but  referred  that  question  to  Manacke  and  his 
counsel  in  the  matter  of  the  criminal  prosecution,  McDonald, 
thereby  showing  that  he  did  not  recognize  the  promise  as  that 
of  the  company.  McDonald  at  first  thought  the  allowance 
should  not  be  made,  evidently  believing,  notwithstanding  the 
outcome  of  the  charge  of  forgery,  that  his  client  never  in- 
tended to  give  appellee  all  his  commission  and  $50  in  addition, 
as  an  inducement  to  purchase,  but  on  further  conference  with 
him  they  consented,  and  therefore  it  was  done.     By  a  variety 
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of  proper  questions  it  was  sought  to  learn  from  Cartmell 
whether  Manacke  did  not  pay  or  secure  to  the  company  the 
amount  so  allowed  over  and  above  his  commission,  but  counsel 
for  appellee  succeeded,  by  objection  persistently  made,  in  ex- 
cluding the  evidence  so  oflFered.  It  is  with  ill  grace,  there- 
fore, that  they  now  urge  this  allowance  as  evidence  that  the 
company  or  Cartmell  recognized  its  liability  on  the  promise  of 
Manacke.  Our  conclusion  on  this  point,  then,  is  that  it  neither 
had  in  fact,  nor  supposed  it  had,  any  pecuniary  or  other  special 
interest  in  the  criminal  prosecution. 

From  this  it  might  be  expected  to  appear,  as  it  did,  that 
neither  of  the  persons  supposed  to  have  been  personally  en- 
gaged in  it  pretended  to  be  acting  therein  in  its  name,  or 
interest,  or  under  color  of  its  authority.  Manacke  well  under- 
stood that  his  individual  interest  alone  was  affected  by  the 
supposed  forgery.  He  made  the  complaint  on  his  own  respon- 
sibility and  in  his  own  name,  and  procured  counsel  for  him- 
self. McDonald  swears  he  appeared  not  for  appellant  but  for 
Manacke  alone.  If  Thomson  had  anything  to  do  with  it,  it 
was  as  a  friend  of  Manacke  and  in  the  interest  of  public  jus- 
tice. If  or  was  anything  to  the  contrary  reported  to  the  com- 
pany. Thomson  says  he  reported  all  that  occurred  as  he 
understood  it.  From  which  it  is  strangely  claimed,  as  matter 
of  fact,  that  he  reported  the  pregnant  suggestion  "we  will 
arrest  him,"  as  having  been  made  by  himself,  although  he 
further  swears  that  he  did  not  make  it,  and  as  matter  of  infer- 
ence, that  the  company  thereby  understood  its  authority  was 
being  asked  for  the  proceeding.  There  is  no  evidence  to  that 
effect. 

If,  then,  the  company  had  no  reason  to  suppose  it  was  com- 
menced or  carried  on  in  its  interest  or  under  claim  of  its 
authority,  its  failure  to  repudiate  at  was  no  evidence  of  rati- 
fication. Any  attempt  on  its  part  to  repudiate  it  would  have 
been  sheer  impertinence.  Where  one  ought  to  have  ratified 
the  act  of  another,  performed  on  his  account,  sliglit  evidence 
may  warrant  a  jury  in  finding  that  it  was  done.  C.  &  St  L, 
R.  R  Co.  V.  Mahoney,  82  111.  73 ;  T.,  W.  &  W.  E.  R.  Oo.  v! 
Prince,  50  HI.  26.    But  here  no  obligation,  moral  or  other, 
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rested  upon  the  company  to  assume  the  responsibility  for 
Manackc's  acts,  and  no  semblance  of  evidence  that  it  did  so  is 
presented,  except  their  failure  to  disavow  them,  together  with 
the  sending  of  Cartniell  as  a  witness  at  Iiis  request  and  the 
allowance  of  the  rebate  claim,  which  have  been  already  con- 
sidered and,  in  our  opinion,  are  of  no  weiglit  whatever. 

The  view  above  taken  of  the  relation,  or  rather  of  the  want 
of  relation,  between  the  prosecution  of  appellee  and  the  busi- 
ness of  appellant  intrusted  to  their  agents,  if  sound,  would 
seem  to  be  conclusive  upon  the  question  of  implied  authority 
also. 

We  do  not  propose  to  notice  particularly  the  many  cases 
cited  by  counsel.  In  some,  the  act  of  the  agent  was  clearly  rati- 
fied, as  in  Fentor  v.  Wilson  Machine  Co.,  9  Philada.  189;  in 
others  it  was  of  the  preci.se  description  expressly  authorized 
to  be  performed  in  a  proper  case  and  manner,  as  in  Pennsyl- 
vania Co.  V.  Weddell,  100  Ind.  138,  and  Chicago  City  Ry.  Co. 
v.  McMahon,  103  111.  485.  But  we  find  none  maintaining  the 
liability  upon  the  clear  ground  of  implied  authority  that  may 
not  be  distinguibhcd,  on  principle,  from  the  one  at  bar.  They 
show  that  to  be  implied,  as  within  the  scope  of  the  authority 
expressly  given,  the  act  or  proceeding  must  be  of  itself  neces- 
sary, usual  or  appropriate  to  the  performance  of  a  duty  or  the 
accomplishment  of  an  end  of  the  kind  expressly  contemplated 
by  the  contract  of  agency,  or  usually  performed  or  accom- 
plished by  agents  of  a  like  or  coiTesponding  character,  or  to 
meet  some  exigency  naturally  arising  in  the  ordinary  course 
of  the  business  intrusted  to  him,  for  the  protection,  preserva- 
tion or  recovery  of  some  property  or  right  in  his  charge  as 
agent 

Such  an  act  will  be  wrongful  only  when  misapplied  or  other- 
wise improperly  performed,  and  when  it  is,  whether  through 
wilfulness  or  malice  or  only  carelessness  or  unskilfulnesa  of 
the  agent,  it  is  none  the  less  within  the  scope  of  his  authority, 
and  the  principal  should  answer  for  it. 

The  ground  of  his  liability  is  that  in  contemplation  of  law 
the  act  is  his,  though  performed  by  another.  In  the  words  of 
our  Supreme  Court,  "he  must  be  considered  to  be  construct- 
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ively  present  and  commanding  the  act.''  St  L.,  C.  &  A.  R.  R. 
Co.  V.  Dalby,  19  HI.  352,  370.  For  a  fuller  statement  of  the 
principle,  with  the  reason  and  authorities  supporting  it,  see 
Arasmith  v.  Temple,  11  III.  App.  39,  44.  In  regaid  to  acts 
that  would  be  authorized  by  implication  only,. because  within 
the  scope  of  the  employment,  the  principal  may  control  the 
agent  as  to  the  object,  time,  means  and  manner  of  perform- 
ance, or  forbid  it  altogether.  He  has  this  right  because  the 
act  is  done  or  proposed  to  be  done  in  his  business;  and  because 
the  act,  as  performed,  is  in  law  his  own.  He  ought  so  to  use 
it,  as  lie  may,  by  selecting  a  proper  agent,  giving  proper  direc- 
tion and  exercising  a  proper  control,  that  others  be  not  injured, 
and  failing,  is  justly  liable  for  the  consequences. 

This  principle  of  liability  furnishes  a  test  by  which  to 
determine  whether  a  given  wrongful  act  of  the  agent  is  or  is 
not  within  the  scope  of  his  employment.  It  may  often  be 
difficult  to  decide  correctly  whether  the  employer  had  the 
legal  Tight,  simply  by  virtue  of  his  relation  as  principal,  to 
forbid  its  performance  absolutely  or  in  the  particular  case  in 
question,  or  to  require  its  performance  in  a  different  and 
proper  manner ;  but  if  it  be  clear  that  he  had,  the  act  must 
have  been  within  the  scope  of  the  employment,  and  if  other- 
wise, it  could  not  have  been  so. 

We  believe  this  test  would  fairly  try  every  one  of  the  cases 
cited,  and  see  no  reason  why  it  should  not  be  always  reliable. 

Now  it  is  certain  that  if  it  had  been  actually  present  it 
would  have  had  no  power  to  avert  the  injury  here  com- 
plained of,  no  right,  as  principal  or  otherwise,  to  forbid  the 
prosecution  or  any  act  done  therein  by  Manacke,  Thomson, 
or  any  other  person  named  in  this  connection,  nor  to  require 
of  them  or  either  of  them  the  performance  of  any  such  act  in 
any  manner  or  in  any  case  whatever.  The  plain  reason  is  that 
they  were  employed  by  appellant  only  to  attend  to  its  business, 
and  this  was  none  of  its  business.  Otherwise  it  would  have  had 
the  right  to  forbid  iter  to  direct  and  control  the  manner  of  its 
performance. 

Counsel  finally  contend  that  even  if  the  prosecution  was  of 
itself  outside  the  scope  of  theii*  employment,  yet  their  inten- 
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tional  use  of  it  as  only  a  moans  of  collecting  appellant's  note 
would  make  it  liable  therefor.  If  their  intention  had  been  in 
fact  limited,  as  here  assumed,  the  legal  effect  stated  would  not 
have  followed.  The  law  does  not  thus  expose  persons  who 
do  business  through  agents.  In  support  of  the  proposition 
contended  for,  the  following  passage  is  cited  from  a  recent 
Indiana  case  reported  in  1  N.  E.  Rep.  849  :  "Where  the  serv- 
ant is  engaged  in  accomplishing  an  end  which  is  within  the 
scope  of  his  em])loyment  and  while  so  engaged  adopts  means 
reasonably  intended  and  directed  to  the  end,  which  result  in 
injury  to  another,  the  master  is  anwerable  for  the  consequences, 
I'egardless  of  the  motives  which  induced  the  adoption  of  the 
means,  and  this,  too,  even  though  the  means  employed  were 
outside  of  his  authority  and  against  the  express  order  of  the 
master."  With  great  respect  for  the  learned  court,  we  appre- 
hend that  the  words  "  outside  of  his  authority  "  should  have 
been  omitted,  or  the  word  "express  "  inserted  before  "author- 
ity." In  the  case  supposed  the  means  employed  would  not 
be  "oxitside  of  his  authority,"  though  outside  of  that  which 
was  expressed.  General  authority  to  accomplish  a  given  end 
includes  the  use  of  all  means  "  reasonably  intended  and 
directed  to  that  end,"  and  as  to  other  parties  affected  thereby, 
the  principal  can  not  limit  them  by  express  orders  to  the 
agent.  But  the  criminal  prosecution  of  appellee  for  forging 
a  promise  by  Manacke  to  him  was  not  a  reasonable  means  to 
c«->llect  money  due  on  a  promise  by  him  to  appellant,  and 
therefore  could  not  be  "reasonably  "  so  intended  and  directed. 
As  to  such  as  are  absolutely  outside  of  the  authority  of  the 
servant,  express  or  implied,  there  is  no  relation  between  them, 
and  the  responsibility  of  a  master  can  not  attach. 

The  plaintiff  having  entirely  failed  to  show  that  the  wrong- 
ful acts  complained  of,  if  they  were  wrongful,  were  commit- 
ted under  the  authority  of  the  thresher  company,  express  or 
implied,  or  ratified  by  it,  the  motion  to  set  aside  tlio  verdict 
against  it  should  have  been  sustained. 

We  think  the  court  erred  also  in  admitting  and  excluding 
evidence,  as  above  incidentally  stated,  and  in  several  instruc- 
tions given  for  the  plaintiff.     They  tell  the  jury  that  from  the 
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facts  therein  respectively  stated,  the  law  implies  malice,  or 
antecedent  authority,  or  i-atification,  instead  of  informing  some 
in  terms  and  others  in  effect,  as  that  the  jury  should  so  find 
them  that  they  are  proper  to  be  considered  by  the  jury  in 
determining  whether  or  not  there  was  malice,  etc.  This  fault 
vitiates  the  2d,  3d,  4th,  5th,  6th,  10th  and  12th.  The  14th 
and  15th  further  include  the  hypothesis  that  a  full  report  of 
the  facts,  as  they  really  were,  was  made  to  the  company, 
which  we  think  was  not  warranted  by  the  evidence.  The 
9th,  as  an  abstract  proposition,  should  have  excluded  the  notion 
of  public  justice,  and  added  the  qualification, "  without  probable 
cause." 

For  these  errors  the  judgment,  as  against  both  the  defend- 
ants, will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Wiley  Lipe 

V. 

William  K  Blackwelder. 

Dogft — Trespass — Action/or  Damages  for  Shooting  Trespassing  Dog — 
Instructions. 

1.  Every  person  has  a  rigrht  to  defen*!  and  protect  his  proporty  of  every 
kind  and  character  from  injury  or  destruction*  provided  he  u^es  only  such 
means  as  are  reasonably  necessary  under  the  circumstances. 

2.  In  the  case  presented,  it  is  held:  That  the  defendant  had  a  right  to 
protect  his  wheat  field  from  trespassing  dogs;  that  it  was  for  the  jury  to 
determine  whether,  under  the  circumstances,  it  was  proper  for  him  to  shoot 
the  plaintiff's  dog,  or  whether  his  property  might  have  been  protected  by 
less  extreme  measures;  and  that  the  instructions  fairly  submitted  the  case  to 
the  jury. 

[Opinion  filed  June  U,  1887.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  James  A.  Cbeiqhton,  Judge,  presiding. 

Mr.  J.  M.  Tbuitt,  for  appellant 
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Messrs.  Lans  &  Coopks,  for  appellee. 

Conger,  P.  J.  This  was  an  action  originally  brought  by 
appellant  against  appellee  before  a  Justice  of  the  Peace,  for 
injuries  inflicted  by  appellee  u|)on  appellant's  dog.  A  trial 
was  had  before  a  jury,  resulting  in  a  verdict  and  judgment  for 
appellee.  Upon  appeal  to  the  Circuit  Court  and  trial  before  a 
jury,  the  result  was  the  same. 

The  parties  to  the  suit  are  farmers,  residing  about  one  mile 
apart  Appellant  is  the  owner  of  seven  or  eight  hounds 
which  he  keeps  for  hunting  purposes.  At  the  time  of  the 
alleged  injury  about  twenty  acres  of  appellee's  land  was  in 
growing  wheat,  the  land  having  been  rented  by  appellee  to 
one  Nussman.  It  was  claimed  by  appellee,  and  some  evi- 
dence was  offered  tending  to  support  such  claim,  that  in  the 
early  spring  and  during  the  time  the  wheat  was  maturing,  the 
dogs  of  appellant  were  in  the  habit  of  running  through  this 
wheat,  chasing  rabbits  and  other  game,  until  they  had 
trampled  down  and  destroyed  eighteen  or  twenty  bushels  of 
the  growing  wheat,  and  had  several  times  prior  to  the  shoot- 
ing been  driven  out  with  clubs. 

The  circums^anc(JS  of  the  shooting  are  thus  detailed  by  the 
appellee  in  his  testimony : 

"Last  June  I  shot  one  of  plaintiff's  hounds  while  he  was 
running  through  my  wheat;  plaintiff's  hounds  had  been 
accustomed  to  run  in  said  wheat  field  all  season,  and  were 
damaging  it  by  knocking  it  down.  Mr.  Nussman,  my  tenant, 
told  me  I  must  keep  the  dogs  out  of  the  wheat  [to  which  last 
statement  defendant  objected  and  excepted].  I  saw  them  in 
there  several  times,  and  heard  them  at  other  times;  I  never 
saw  more  than  three  or  four  hounds  in  there  at  any  one  time, 
and  generally  only  saw  two.  There  was  eighteen  or  twenty 
acres  of  wheat  in  the  piece.  I  heard  a  couple  of  hounds  in 
the  wheat  and  took  my  gun,  loaded  with  Ko.  6  shot,  and 
went  into  the  wheat,  and  when  the  dogs  came  within  about 
fortv  vards  of  me  I  shot  one  of  them,  a  black  and  white 
fellow.  I  shot  the  dog  when  he  was  coming  straight  toward 
me,  because  he  was  in  the  wheat  field  and  I  could  not  keep 
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them  out  any  other  way.  The  dogs  had  knocked  down 
enough  wheat  to  make  twenty  bushels  of  wheat;  they  were 
running  i-abbits  in  tlie  wheat,  and  made  roads  in  it." 

The  dog  was  not  killed,  but  the  effect  of  the  shot  upon  him 
IB  described  as  follows  by  appellant:  "Before  he  was  shot  he 
was  worth  at  least  $10;  after  being  shot  he  was  crippled  and 
sore  for  a  long  time,  and  is  still  stiflE  from  the  effects  of  the 
shooting,  so  that  he  is  physically  damaged — but  the  most 
serious  damage  comes  from  his  being  made  'gun-shy,'  that  is, 
afraid  of  a  gun.  A  gun-shy  dog  will  quit  chasing  whenever 
he  hears  a  gun  discharged ;  it  matters  not  who  discharges  the 
gun,  it  is  all  the  same ;  he  will  quit  the  chase  and  sneak  away 
when  he  hears  a  gun  discharged.  I  have  had  a  great  deal  of 
experience  all  my  life  with  hotinds,  and  have  owned  a  great 
many  of  them  during  the  last  thirty  or  forty  years,  and  have 
had  large  experience  with  and  hunted  with  hounds  belonging 
to  others,  and  know  that  it  ruins  a  hound  for  hunting  pur- 
poses to  shoot  him.  After  a  hound  becomes  gun-shy  he  is 
worthless.  Since  my  dog  was  shot  by  defendant  I  have 
taken  him  out  to  chase  wolves  and  foxes  several  times,  and 
find  that  he  is  gun-shy  and  quits  running  the  trail  whenever 
he  hears  the  sound  of  a  gun.  For  the  purposes  of  hunting 
ho  is  now  worthless  and  lias  been  ever  since  defendant  shot 
him,  and  always  will  be,  the  result  of  being  shot  by  de- 
fendant" 

The  court,  at  the  instance  of  appellee,  gave  the  jury  the 
following  instructions: 

(2.)  ''  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence,  that  the  relative  value  of  the  plaintiff's  dog  and 
the  portion  of  defendant's  growing  wheat  which  was  being 
destroyed  by  said  dogs,  if  the  evidence  shows  that  any  wheat 
was  being  destroyed,  were  not  disproportionate,  and  that  the 
defendant,  to  protect  his  pro|)erty  from  such  destruction,  nec- 
essarily exercised  the  right  to  defend  his  property  in  a  rea- 
sonable manner,  all  the  circumstances  surrounding  the  transac- 
tion being  considered,  tlien  the  jury  will  find  for  the  defend- 
ant" (3.)  **  The  court  instructs  the  jury  that  the  defendant 
had  the  right  to  use  such  means  as  were  necessary  for  the  pur- 
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pose  of  putting  the  dogs  out  of  his  field,  and  if  in  so  doing  it 
resulted  in  the  mutilation  of  the  animal  in  question  it  would 
not  be  a  violation  of  law,  and  if  the  jury  believe,  from  the  evi« 
dencc,  that  the  defendant  used  such  means  as  a  reasonable  man 
would  use,  all  the  circumstances  considered,  to  exclude  the 
dogs  from  his  field  and  from  his  wheat,  and  did  no  more  harm 
to  the  dog  than  was  necessary,  under  all  the  circumstances 
proved  in  the  case,  then  the  jury  will  find  for  the  defendant." 
It  is  insisted  that  these  instructions  are  erroneous;  that  how- 
ever appropriate  they  m^ght  be,  where  one  was  defending  his 
animate  property  from  destruction,  they  are  not  the  law  as 
applied  to  the  protection  of  inanimate  property. 

Counsel  state  the  proposition  in'  the  following  words: 
"Appellee  had  not  the  right  to  exercise  the  same  force  to 
protect  his  wheat  field,  inanimate  property,  which  he  might 
have  been  justified  in  using  had  appellant's  dog  been  found 
worrying  and  seemingly  about  to  destroy  a  valuable  domestic 
animal,  animate  property,  belonging  to  him." 

We  fail  to  see  the  propriety  of  the  distinction  made  by 
counsel. 

Every  man  has  a  right  to  defend  and  protect  his  property 
of  every  kind  and  character  from  injury  or  destruction,  pro- 
vided he  uses  only  such  means  as  are  reasonably  necessary 
under  the  circumstances.  And  the  reasonableness  or  unrea- 
sonableness of  the  means  used  is  always  a  question  of  fact  for 
the  jury. 

Thus,  in  King  v.  Kline,  6  Pa.  St.  318,  when  a  dog  was  killed 
while  in  the  act  of  getting  fish  down  from  the  wall  where 
they  had  been  hung  to  dry,  the  court  say:  "And  his  property, 
whether  meat  or  fish,  in  his  cellar,  in  his  kitchen  or  in  his 
yard,  it  was  lawful  for  him  to  preserve  against  any  man's  dog ; 
and  if  he  could  not  otherwise  protect  it,  he  might  kill  the 
dog  when  caught  on  his  premises  in  the  act  of  destruction. 
Whether  he  could  not  preserve  his  property  and  the  custom- 
ary use  of  it  without  destroying  the  animal  committing  dei> 
redations,  wlien  found  in  the  act,  ought  to  have  been  submitted 
to  the  jury  by  the  court,  as  a  question  within  their  province 
to  decide." 

In  tlie  case  at  bar  appellee  had  a  right  to  protect  his  whea^ 
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from  trespassing  dogs,  and  if,  in  the  opinion  of  the  jury,  it 
could  not  be  done  by  any  reasonable  means  except  those  used 
by  appellee,  and  that  such  means  were,  under  the  circumstances. 
reasonable  and  proper,  he  would  not  be  liable  to  appellant  for 
the  injury  resulting  therefrom. 

In  determining  the  question  of  the  reasonableness  of  resort- 
ing to  such  extreme  measure  to  protect  property,  the  value  of 
the  animal  doing  the  mischief,  the  disturbance  and  mit^ehief 
likely  to  be  wrought,  the  probability  of  less  severe  measures 
being  successful  and  the  necessity  for  immediate  action,  are 
all  elements  to  be  considered  in  reaching  a  conclusion. 

Afi  was  said  in  Anderson  v.  Smith,  7  111.  App.  359,  "There 
must  be  an  apparent  necessity  for  the  defense,  honestly  be- 
lieved to  be  real,  and  then  the  acts  of  defense  must  in  them- 
selves be  reasonable.  Acts  beyond  reason  are  excessive.  The 
consequences  of  the  proposed  act  to  the  aggressor  should  be 
considered  in  connection  with  the  consequences  of  non-action 
to  the  party  defending,  whether  the  defense  be  made  in  favor 
of  person  or  property." 

We  think  the  instructions  fairly  submitted  the  law  to  the 
jury.  Appellant's  third  instruction,  which  told  the  jury  that 
if  appellee  shot  the  dog  for  no  other  reason  than  that  the  dog 
had  been  accustomed  to  run  through  his  wheat,  they  should 
find  for  appellant,  announced  a  correct  principle  of  law,  and 
had  the  evidence  justified  it,  should  have  been  given. 

But  the  evidence  was  undisputed  that  the  dog  was  at  the 
time  of  being  shot  trespassing  upon  the  wheat,  and  appellee's 
uncontradicted  statement  being  that  he  shot,  "becausche  was 
in  the  wheattield  and  he  could  not  keep  him  out  any  other 
way,"  it  can  hardly  be  presumed  that  the  jury  would  indulge 
the  presumption  that  appellee  shot  the  dog,  for  the  reason 
given  in  the  instruction. 

If  the  refusing  of  the  instruction  was  error,  we  do  not  think 
it  worked  any  injury  to  appellant.  Neither  do  we  think  the 
remarks  of  the  court  in  passing  upon  the  evidence  prejudiced 
the  appellant. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Judgment  affirmed. 
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John  M.  Stevens 

V. 

John  E.  Huelbukt. 

Replevin — Principal  and  Surety — Chattel  Mortgages — Assignments^ 
Defenses— Estoppel — Conflict  of  Evidence, 

1.  A  surety  has  no  right  of  action  against  his  principal  until  he  has  paid 
the  debt  secured  or  has  in  some  manner  been  damnified. 

2.  Where  a  surety  holds  a  note  and  chattel  mortgage  for  purposes  of  in- 
demnity  and  assigns  the  same,  his  assignee  can  not  enforce  the  mortgage 
until  the  mortgiigee  has  paid  the  debt  for  which  he  was  surety,  or  in  some 
way  has  been  damnified. 

3.  A  mortgagor  may  make  the  same  defeuFses  against  an  assignee,  though 
an  innocent  holder  for  value  and  before  maturity,  as  against  the  mortgagor. 

[Opinion  filed  June  14,  1887.] 

« 

Appeal  from  the  Circuit  Court  of  Sangamon  Countj ;  tlie 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  L.  H.  Bradley  and  H.  A.  Stevens,  for  appellant 

Messrs.  Patton  &  Hamilton,  for  appellee. 

The  mortgage  was  only  assignable  in  equity,  and  any  defense 
to  it  that  the  mortgagor  could  have  made — had  Manchester 
attempted  to  take  and  sell  the  property  under  it — he  can  make 
when  the  assignee  undertakes  to  foreclose  it.  The  only  right 
set  up  by  appellant  to  this  pro|)erty  was  as,  assignee,  and  he 
took  it  subject  to  the  same  defenses  to  which  it  was  subject 
as  between  the  original  parties.  Olds  v.  Cummings,  31  111. 
IBS;  Walker  v.  Dement,  42  III.  272;  White  v.  Sutherland, 
64  111.  181;  C,  D.  &  V.  Ry.  Co.  v.  Loewenthal,  93  111.  433; 
Miller  v.  Larned,  103  111.  562 ;  Mclntyre  v.  Yates^  104  111.  491 ; 
Foster  v.  Strong,  5  111.  App.  223. 

This  rule  applies  to  chattel  mortgages  as  well  as  real  estate. 
Bryant  v.  Vix,  83  111.  11. 

It  is  not  disputed  that  a  mortgage  may  be  given  to  indemnify 
the  mortgagee  for  becoming  surety  or  indorser  for  the  mort- 
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gagor,  but  we  deny  that  such  mortgagee  can  take  the  property 
mortgaged  from  the  mortgagor  and  sell  it  against  the  will  of  tiie 
moi*tga^or,unles8  he  has  had  to  discharge  the  debt  of  his  principa'. 
As  between  them,  the  mortgage  is  a  mere  indemnity,  the 
same  as  a  bond  or  pledge  of  property,  to  be  made  available 
npon  the  happening  of  the  contingency  which  arises  only  by 
the  payment  of  the  debt,  or  such  assumption  of  it  as  would 
relieve  the  principal. 

Conger,  P.  J.  This  was  an  action  of  replevin  brought  by 
Hurlburt  against  Stevens,  in  the  Circuit  Court  of  Sangamon 
County.  A  judgment  was  rendered  against  appellant  (defend- 
ant below)  and  he  brings  the  record  to  this  court  by  appeal. 
The  facts  necessary  to  an  understanding  of  thecaseare  asfollows: 

Hurlburt  being  indebted  to  one  McGuire,  procured  one  V. 
R.  Manchester  to  become  his  surety  upon  a  note  for  §250; 
and  to  secure  Manchester  as  such  surety,  on  the  28th  day  of 
February,  1885,  executed  and  delivered  to  him  his  own  note 
for  $250  due  in  ten  months,  and  at  the  same  time  executed 
to  Manchester  a  chattel  mortgage  upon  the  property  in  ques- 
tion to  secure  the  note,  due  on  the  1st  of  January,  1886.  A 
few  days  after  the  execution  of  the  note  and  mortgage  to 
Manchester  he,  Manchester,  sold  and  assigned  the  same  to  ap- 
pellant, Stevens,  for  $160.  On  the  29th  or  30th  of  December, 
1885,  the  mortgaged  property  was  taken  possession  of  by 
virtue  of  the  mortgage  by  a  Constable  acting  for  Stevens,  and 
on  the  2d  day  of  January,  1886,  the  present  action  of  replevin 
was  brought  for  its  recovery.  Manchester  had  never  paid  the 
note  upon  which  he  was  surety,  nor  in  any  way  been  damnified 
by  reason  of  such  suretyship,  and  for  that  reason  could  not 
have  brought  any  action  or  in  any  way  availed  himself  of  the 
note  and  mortgage,  had  he  retained  them  himself. 

In  Darst  v.  Bates,  51  111.  439,  it  is  said :  "A  mere  security 
or  person  ultimately  liable,  can  not  sue  and  recover  until  he  has 
paid  the  debt,  or  in  some  manner  been  damnified ;  nor  can  ho, 
when  secured  by  a  deed  of  trust,  insist  upon  a  foreclosure  and 
the  payment  of  the  money  to  him."  Herman  on  Chattel  Mort- 
gages, Sec.  155. 

As  Manchester  could  not  have  enforced  the  mortgage  until 
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he  had  paid  the  debt,  or  in  some  way  been  damnified  by  reason 
of  his  suretyship,  neither  could  his  assignee;  for  it  is  the  well 
settled  doctrine  of  this  State  that  mortgages,  both  real  and 
chattel,  are  only  assignable  in  equity,  and  in  all  proceedings  to 
enforce  the  mortgage  the  mortgagor  may  make  the  same  defense 
against  such  assignee,  though  an  innocent  holder  for  value,and 
before  maturity,  as  against  the  mortgagee  himself.  Bryant  v. 
Vix,  83  111.  11;  Walker  v.  Dement,  42  111.  272;  Mclntyre  v. 
Yates,  104  III.  491 ;  Olds  v.  Cummings,  31  111.  188. 

It  is  insisted,  however,  by  the  appellant,  that  appellee  is 
estopped  from  making  this  defense  because,  as  appellant  testi- 
fies, he  met  appellee  upon  the  street  a  short  time  before  he 
purchased  the  note  from  Manchester,  informed  appellee  he 
was  about  to  purchase  the  note  and  mortgage,  and  asked  appel- 
lee if  it  was  all  right,  and  that  appellee  replied:  "It  is  all 
right,  buy  it  if  you  can."  This  conversation  is,  however, 
denied  by  appellee,  and  we  presume  was  regarded  by  the  court 
below  as  not  suflSciently  proven  to  call  for  the  application  of 
the  doctrine  of  estoppel. 

There  were  but  the  two  witnesses  upon  this  question  and 
their  testimony  was  flatly  contradictory,  and  we  see  no  good 
reason  for  interfering  with  the  conclusion  reached  by  the 
court  below. 

We  are,  therefore,  not  called  upon  to  notice  further  the 
question  whether  appellee  was  estopped  from  making  the  de- 
fense that  he  relied  on  against  the  enforcement  of  the  mortgage. 

It  is  also  insisted  that  the  present  action  could  not  be  main- 
tained because  possession  of  the  property  was  taken  before  the 
mortgage  was,  by  its  terms,  due.  There  seems  to  be  a  discrep- 
ancy between  the  note  and  mortgage  as  to  the  date  of  the 
maturity  of  the  note.  The  note  upon  its  face,  being  due  in 
ten  months,  would  make  it  mature  upon  the  28th  day  of 
December,  while  the  mortgage  describes  the  note  as  maturing 
upon  the  1st  of  January,  1886. 

We  do  not  deem  it  necessary,  however,  to  decide  the  point 
raised,  as  the  court  below  was  justified  in  its  judgment  from  the 
considerations  already  noticed. 

The  judgment  of  the  Circuit  Court  will  be  afidrmed. 

Judgment  affirmed. 
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Andrew  Killpatrick,  Administrator, 

V. 

Thomas  Helston. 

Admimsfratton — Father  and  Son — Recovery  hy  Former  for  Services. 

In  a  proceeding^  by  a  father  to  recover  against  his  8on*8  estate  the  value  of 
services  rendered  by  him  as  a  clerk,  it  is  held:  That  the  evidence  sustains 
the  findings  and  the  judgment  for  the  plaintiff;  that  a  mutual  UTiderstanding 
between  the  two  was  tantamount  to  an  agreement;  and  that  it  was  proper 
for  the  claimant  to  increase  his  demand  in  the  Circuit  Court,  if  he  thought 
he  had  before  under-estimated  the  value  of  his  services. 

[Opinion  filed  June  14, 1887.] 

In  error  to  the  Circuit  Court  of  Montgomery  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding, 

Mr.  J.  M.  Tkuitt,  for  plaintiflF  in  error. 

Messrs.  Lake  &  Cooper,  for  defendant  in  error. 

I^LEASANTS,  J.  Joseph  Helston  was  long  a  hardware  mer- 
chant at  Hillsboro,  where  he  died  in  February,  1885,  intes- 
tate. 

In  May  following,  his  father,  the  defendant  in  error,  filed  a 
claim  against  the  estate  for  services  as  clerk  for  ten  and  a  half 
years  at  $25  per  month  and  board,  on  which  the  County  Court 
allowed  $2,000.  In  the  Circuit  Court,  on  appeal,  he  amended 
the  account,  substituting  $35  for  $25,  and  the  trial  there,  with- 
out a  jury,  resulted  in  a  finding  and  judgment  in  his  favor  for 
$1,800  and  costs,  to  be  paid  in  due  course  of  administration. 

It  is  not  denied  that  he  performed  the  services  stated,  from 

1874  until  the  death  of  the  intestate,  and  that  he  came  for 

that  purpose,  at  his  express  request,  from  Duquoin,  where  he 

was  then  residing  and  working  at  his  trade.     He  waited  on 

customers,  kept  the  books,  attended  to  collections,  had  charge 
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of  his  bank  account,  depositing,  checking  out  and  buying  ex- 
change as  was  required  in  the  business,  and  did  the  marketing 
for  the  family.  Tlie  evidence  tends  to  show  that  he  was 
faitliful  and  industrious,  an  exceptionally  good  and  nseful 
clerk.  Witnesses  on  the  one  side  estimate  the  value  of  his 
services  at  $40  to  $50  per  month,  and  on  the  other  at  $25  to 
$35,  or  from  $8  to  $12  in  addition  to  board  and  clothing. 
Deceased  himself  declared  he  could  not  dispense  with  him 
without  employing  another  man  in  his  place,  at  not  less  than 
$50  per  montli,  and  that  he  preferred  him  to  any  other  be- 
cause he  was  his  father  and  he  could  trust  him. 

Wlien  he  entered  upon  this  service,  claimant  was  living 
with  his  second  wife,  step-mother  of  deceased,  who  was  an  in- 
valid and  died  in  the  fall  of  1879.  He  occupied  with  her,  un- 
til her  death,  and  afterward  until  the  fall  of  1883,  an  addition 
made  by  deceased  to  his  dwelling  house  for  their  accommoda- 
tion, and  lived  with  his  family,  and  afterward,  by  request  or 
direction  of  deceased,  boarded  at  the  hotel,  paying  therefor 
out  of  money  from  the  store.  Except  the  board  and  clothing 
thus  furnished  and  the  little  spending  money  he  wanted  from 
time  to  time,  he  had  received  no  compensation  for  his  serv- 
ices. No  account  of  the  amount  or  value  of  what  he  so  re- 
ceived was  kept  or  shown,  beyond  the  estimate  of  witnesses 
referred  to,  of  the  value  of  his  services  with  and  witliout  board 
and  clothing.  As  api)ear8  from  repeated  declarations  of 
claimant  and  deceased,  it  was  mutually  expected  that  this  ar- 
rangement would  be  continued  during  the  life  of  the  former, 
but  there  was  no  formal  agreement  between  them. 

We  incline  to  the  opinion  that  these  circumstances  tend  to 
show  that  the  relation  between  them  was  that  of  employer 
and  emi)loye,  and  imply  a  promise  to  pay  wages  notwith- 
standing such  relation  was  modified,  as  it  necessarily  is  in  all 
such  cases,  by  that  of  parent  and  child.  This  inevitable  mod- 
ifying effect  upon  the  conduct  of  the  parties  always  obscures  to 
some  extent  the  question  of  the  relation  of  master  and  servant, 
in  the  absence  of  an  express  contract,  and  we  freely  admit  it 
here.  But  this  case  differs  from  the  mass  of  those  reported, 
j[n  that  the  party  claiming  wages  is  the  father  and  not  the  sod^ 
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and  that  he  came  to  the  service  from  an  independent  employ- 
ment at  another  place  and  upon  express  request  of  the  son. 
Ordinarily  it  is  the  child,  simply  continuing  to  live  with  and 
work  for  the  parent  after  arriving  at  majority,  without  any 
express  request  for  the  service  or  arrangement  for  compensa- 
tion. In  such  cases  clearer  proof  and  more  significant  circum- 
stances are  required  to  raise  an  implication  of  liability.  Those 
referred  to  as  existino^  here  are  of  themselves  sufficient  to 
create  the  presumption  and  shift  the  burden  of  proof.  Wood 
on  Master  and  Servant,  Sec.  75,  p.  179  et  seq.  and  notes; 
Schwarz  v.  Schwarz,  26  111.  81 ;  Warren  v.  Warren,  105  111. 
568. 

Anotlier  noticeable  feature  hero  is  the  clear  understanding, 
on  both  sides,  that  the  party's  services  were  to  be  compensated 
by  this  provision  iox  his  support  during  his  life.  A  mutual 
nnderstanding  is  tantamount  to  an  agreement.  If  it  could  be 
performed  in  this  case  it  is  quite  probable,  from  the  evidence, 
that  he  would  have  claimed  nothing  more.  But  it  failed  with- 
out his  fault,  and  that  fact,  though  the  son  also  was  without 
fault  in  respect  to  it,  would  seem  to  bring  it  within  the  p'rin- 
ciple  stated  in  Wood,  supra,  on  pp.  128-9  and  notes,  which 
allows  recovery  upon  a  qiuintuin  meruit  See,  also,  as  bearing 
upon  both  points.  Freeman  v.  Freeman,  65  111.  106. 

We  see  nothing  important  in  the  point  of  law  or  fact  raised 
upon  the  amendment  of  the  account.  If  claimant  thought  he 
had  under-estimated  his  services,  he  was  not  thereby  estopped 
to  claim  whatever  he  may  have  afterward  come  to  believe  was 
their  reasonable  value.  In  the  absence  of  an  express  contract 
it  was  matter  of  opinion.  The  question  of  provision  for 
claimant's  wife  is  eliminated  by  her  death  more  than  five 
years  before  tliis  claim  was  filed.  Under  the  statute  pleaded 
he  recovers  nothing  for  services  rendered  during  her  life.  On 
the  whole,  we  can  not  say  the  findiug  was  unsupported  by  the 
evidence,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

VOL.XXT  • 
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V. 
M.  P.  B ROWER  ET  AL. 

25    130, 
71    fiOg! 

^^35j  Parties — Contract  under  Seal  far  Benefit  qf  Third  Persons — Constd- 

178«  153       eration — Acceptance — Rescission. 

L    A  third  ]f>arty  may  maintain  an  action  on  a  contract  under  seal  entered 
into  between  others  for  his  benefit. 

2.  Under  such  an  aereement  between  two  parties  for  the  payment  by 
one  of  the  debts  of  the  other,  whatever  the  consideration,  any  creditor  of 
the  latter  may  maintain  ap  action, 
f  3.'  A  rescission  under  a  reservation  of  the  power  to  rescind  in  such  a 
contract  contained,  does  not  affect  a  creditor  after  notice. given  of  his 
acceptance,  although  he  has  since  taken  a  note  from  the  original  debtor. 

[Opinion  filed  Juno  14, 1887.] 

Appeal  from  the  Circuit  Court  of  Pike  Countv:  the  Hon. 

■/  * 

Chakles  J.  ScoFiKLD,   Judge,  presiding. 

Messrs.  A.  C.  Matthews  and  IL  D.  L..  Grigsby,  for  appel- 
lant. 

When  one  enters  into  a  simple  contract  for  the  benefit  of 
another,  the  party  for  whose  benefit  the  contract  is  made 
may  sue  upon  the  contract  in  his  own  name.  Schemerhorn 
V.  Vanderheyden,  1  Johns.  139;  Elwood  v.  Monk,  5  Wend. 
236 ;  Arnold  v.  Lyman,  17  Mass.  400 ;  Hall  v.  Marston,  17 
Mass.  575;  Brewer  v.  Dyer,  7  Cush.  337;  Barker  v.  Bucklin, 
2  Denio,  45;  CaiTiegie  v.  Morrison,  2  Mete.  381;  Eddy  v. 
Roberts,  17  111.  505;  Brown  v.  Strait,  19  111.  88;  Bristow  v. 
Lane,  21  111.  194;  Struble  v.  Hake,  14  111.  App.  54  J;  Snell  v. 
Ives,  85  111.  279;  Shober  v.  Kerting,  107  111.  344.  In  the  lat- 
ter two  cases,  it  was  held  that  if  the  contract  was  to  pay  all 
the  debts  of  another,  without  specifying  any,  any  creditor 
could  maintain  an  action. 

The  distinction  between  the  form  of  actions  on  contracts 
under  seal  and  those  not  under  seal  (except  penal  bonds),  is 


1 
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aboliglifidJby  Sec.  19,  Chap.  110,  K.  S.  1874,  p.  776;  Protection 
Life  Ins.  Co.  v.  Palmer,  81  111.  88;  Citj  of  Shawneetown  v* 
Baker,  85  111.  563 ;  Adam  v.  Arnold,  86  III.  185. 

Under  the  law  as  it  now  is,  if  a  contract  under  seal  is  made 
for  the  benefit  of  a  third  party,  the  third  party  may  maintain 
action  for  a  breach  in  his  own  name.  Dean  v.  Walker,  107 
111.  640. 

An  executory  contract  under  seal  can  not  be  altered,  changed 
or  varied  by  an  instrument  not  under  seal.  Loach  v.  Farnum? 
90  HI.  368;  Hume  v.  Taylor,  63  HI.  43;  Barnett  v.  Barnes,  73 
111.  216. 

When  two  parties  enter  into  a  contract  for  the  benefit  of  a 
third  party,  it  is  not  in  their  power  to  rescind  the  same  after 
notice  and  acceptance  by  the  third  party,  without  his  consent 
Bishop  on  Contracts,  Sec.  1223,  and  note;  Wood  v.  McClaine, 
7  Ala.  800;  Taylor  v.  Eobinson,  14  Cal.  396;  Fiskev.  Holmes, 
41  Maine,  441. 

When  one  bargains  for  another  without  authority,  the  latter 
may  ratify  or  repudiate  the  bargain  at  his  pleasure.  Bishop 
on  Contracts,  Sec.  1223,  and  authorities  cited  in  notes;  35  111. 
40-544;  41  111.  323;  50  111.  26;  69  III..  575;  82  III.  73;  81  111. 
607;  83  111.136. 

Messrs.  WiKE  &  TIiGBEE  and  Okr  &  Crawford,  for  appellees. 

Pleasants,  P.  J.  Appellees,  who  are  brothers,  jointly 
made  an  agreement  under  seal  and  dated  July  1,  1884,  with 
Philip  S.  Brower,  their  father,  whereby,  in  consideration  of 
his  leasing  to  them  certain  ]icrsonal  property  described,  con- 
sisting of  live  stock,  farming  implements  and  growing  crops* 
for  ninety-nine  years,  they  bound  themselves,  among  other 
things,  "  to  pay  all  the  debts  now  owing  by  the  said  party  of 
the  first  part  in  two  years  "  from  that  date.  It  further  pro- 
vided "  that  in  case  the  parties  of  the  second  pai't  fail  to  cgm- 
ply  with  any  of  the  conditions  of  this  lease,  then  the  parties 
of  the  second  part  shall  deliver  up  to  the  said  party  of  the  first 
part  all  the  personal  property  or  its  value  in  money." 

At  that  time  Philip  S.  Brower  was  owing  appellant  $80  on 
a  note  of  January  1,  1884,  payable  one  day  after  date,  and  ^28 
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for  a  cultivator  purchased  of  him  June  16th,  which  was  not 
duo  until  September  1,  1884. 

Appellant  claims  that  he  was  advised  of  this  agreement  by 
one.of  the  sons  and  notified  him  that  he  accepted  and  ratified 
it,  and  about  the  first  of  September,  1886,  lie  brought  this 
suit  thereon  before  a  Justice  of  the  Peace  for  the  indebted- 
ness  mentioned,  which  was  taken  by  appeal  to  the  Circuit 
Court  whereupon  trial  was  had  without  a  jury;  the  issues  were 
found  and  judgment  rendered  for  the  defendants. 

It  has  long  been  settled  that  a  third  party  may  sue  on  a 
simple  contract  entered  into  by  others  for  his  benefit,  and 
upon  such  an  agreement  to  pay  all  the  debts  of  one  party,  any 
creditor  of  such  party  may  maintain  an  action.  Shober  v. 
Kerting,  107  111.  34:4;  Snell  v.  Ives,  85  III.  279.  The  old  dis- 
tinction, with  reference  to  this  right,  between  simple  contracts 
and  specialties,  is  abolished  by  Sec.  19,  Chap.  110,  R.  S.;  Dean 
V.  Walker,  107  111.  540. 

Appellees  argue  that  the  agreement  here  was  not  witWn  the 
rule  declared  by  the  authorities,  because  (it  is  said)  the  consid- 
eration moving  from  the  promisee  to  the  promis^ors  was  not 
money,  or  property  to  be  converted  into  money,  for  their  pay- 
ment. It  was  called  a  **  lease"  but  it  was  of  perishable  prop- 
erty and  for  ninety-nine  years.  Nor  do  we  understand  that 
the  rule  limits  this  eflFect  to  contracts  induced  by  any  particu- 
lar species  of  consideration.  The  only  question  is  whether  it 
is  a  valid  contract.  It  is  so,  as  respects  the  consideration,  if 
supported  by  any  that  is  sufficient,  as  between  the  parties,  of 
whatever  kind. 

The  main  defense,  however,  was  that  the  agreement  had 
been  rescinded,  in  support  of  which  a  formal  instrument,  duly 
signed  and  purporting  to  rescind  it,  was  introduced  in  evidence 
over  objection  by  the  plaintiff.  It  bears  no  date  but  the  tes- 
timony shows  it  was  executed  in  March,  1885.  If  appellant 
had  notified  them  of  his  acceptance  of  it,  they  could  not  effect- 
ually rescind  it,  as  against  him,  without  his  consjnt.  Bishop 
on  Contracts,  Sec.  1223  and  notes. 

But  it  is  claimed  that  the  provision  in  the  agreement,  last 
above  quoted,  is  a  reservation  of  the  right  and  power  to  re- 
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8ciud,  by  which,  as  a  subitantivo  part  of  what  he  accepted, 
appellant  also  is  bound. 

It  does  not  appear  that  he  ever  had  actual  notice  of  this 
provision.  But  if  ho  is  chargeable  with  such  notice,  we  are 
inclined  to  regard  it,  not  as  a  reservation  to  appellees  of  tha 
power  to  rescind,  but  a  provision  for  the  benefit  of  Philip  S. 
Brower  alone,  in  case  of  breach  or  faiUire  to  perforin  on  their 
part,  for  the  reason  that  as  the  princijal  item  of  consideration 
to  him  was  really  an  annuity  for  his  life  (under  the  name  of 
rent),  the  property  to  be  delivered,  or  the  money  value  thereof, 
might  be  very  considerably  greater  than  the  damages  he  could 
recover  for  any  breach  of  the  contract  without  this  provision, 
since  the  value  of  the  annuity  would  be  constantly  diminish- 
ing. Nor  was  it  shown  that  they  did  deliver  up  to  him 
all  the  property  mentioned,  or  its  value  in  money.  El  wood 
Brower,  one  of  the  appellees,  saj's  their  father  took  back  what 
was  then  left  of  it,  which  did  not  include  the  hogs,  and  ho 
could  not  say  whether  he  had  sold  the  sheep  or  not,  and  Philips 
S.  Brower  swore  that  the  property  was  never  in  his  possession 
after  the  original  contract  was  made. 

Appellees  further  claim  that  if  appellant  did  notify  them  of 
his  acceptance  of  the  agreement,  he  did  not  abide  by  it,  the 
evidence  of  which  consists  alone  in  the  fact  that  he  afterward 
took  a  note  from  his  debtor  for  the  amount  standing  in  ac- 
count We  do  not  consider  this  a  repudiation  of  his  accept- 
ance. In  view  of  the  length  of  time  given  by  the  agreement 
for  their  payment  of  the  debt,  he  had  the  right,  consistently 
with  his  acceptance,  so  to  liquidate  the  account  when  due,  and 
thus  secure  interest  thereon  if  payment  should  be  postponed. 
It  is  not  denied  that  he  did  notify  appellees  of  his  acce[)t- 
ance  of  their  agreement  to  pay.  He  never  consented  to  its  re- 
scission, and  he  gave  them  the  full  time  prescribed  for  payment. 
The  court  below  refused  to  hold,  as  asked  by  appellant,  that 
there  conld  be  no  rescission  to  impair  his  right,  after  notice 
given  of  his  acceptance,  without  his  consent  It  appears  to  us 
that  the  finding  was  controlled  by  the  view  of  the  law  indi- 
cjited  by  such  refusal,  which  we  think  was  error.  The  judg- 
ment will  therefore  be  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 
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Provident  Savin&fR  Lifrt  Assurance  Co.  v.  Eliiglish. 


The  Provident  Savings  Life  Assurance  Company 

V. 

Kate  English. 

Praefiee — ConHtitutionaliiy  of  Statute— Dismissal  for  Want  of  JuriS' 
diction. 

In  an  action  involving  the  constitutionality  of  the  act  srivinpr  the  Circuit 
Court  of  the  county,  in  which  the  plaintiff  resides,  jurisdiction  where  the 
defendant  is  an  insurance  company,  this  court,  t>eing  without  jurifdiction, 
dismisses  the  appeal  with  leave  to  withdraw  the  record,  abstract  and  briefs. 

[Opinion  filed  June  14,  18S7.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  tlie  Hon. 
C.  Epler,  Judge,  presiding. 

Mr.  E.  A.  Ot.s,  for  appellant. 

Messrs.  W.  J.  Bkyan  and  J.  W.  English,  for  appellee. 

Per  Curia?n.  The  first  question  presented  by  this  record 
is  as  to  the  constitutionality  of  the  Actof  1873,  which  provides 
that  when  the  defendant  is  an  insurance  company,  domestic  or 
foreign,  doing  any  business  in  this  State,  the  Circuit  Court  of 
the  county  where  the  plaintiff  resides  may  have  jurisdiction, 
and  process  may  issue  and  be  directed  to  any  county  in  the 
State  for  service  and  return.  It  is  by  virtue  of  this  statute 
alone  that  the  Circuit  Court  of  Morgan  County  acquired 
jurisdiction,  if  it  had  any. 

It  is  insisted  by  appellant  that  this  stiitute  is  in  violation  of 
Sec.  22,  Art.  4,  and  Sec.  29,  Art.  6,  of  the  Constitution.  It 
seems  necessary  that  this  question  should  be  determined,  as  it 
lies  at  the  threshold  of  the  case  and  determines  the  jurisdiction 
of  the  court  below  over  the  appellant.  By  the  Practice  Act 
we  have  no  power  to  pass  upon  such  a  question  and  hence  the 
appeal  will  be  dismissed.  Leave  will  be  given  to  withdraw 
the  record,  abstracts  and  briefs.  Wright  v.  People,  92  111.  59t5; 
St.  Louis  Transfer  Co.  v.  Canty,  103  111.  423;  Marion  Co.  v. 
Lear,  108  111.  343;  W.,  St.  L.  &  P.Ry.  Co.  v.  Stephens,  14  III. 
App.  507.  Appeal  dismissed. 
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Emma  Walker  et  al. 
Thomas  J.  Haughey  et  al. 

Eeal  Property — Conveyance — Action  to  Recover  Discount  on  Judgment 
Liens — Agency— Joint  Liahility — Practice, 

1.  In  an  action  by  a  grantor  against  the  grantee  and  her  agent,  to  recover 
the  amount  of  a  discount  obtained  on  judgments  which  were  liens  against 
the  property  conveyed,  it  is  held:  That  althoufirh  the  defendants  do  not 
appear  to  have  been  entitled  to  the  discount  in  question  they  are  not  jointly 
ILible  therefor. 

2.  An  objection  to  instructions  which  are  not  copied  into  the  abstract 
can  not  be  considered  on  appeal. 

[Opinion  filed  June  14,  1887.] 

Appeal  from  the  County  Court  of  Sangamon  County;  the 
Hon.  J.  H.  Matheny,  Judge,  presiding. 

Messrs.  Pation  &  Hajkilton  and  Alex.  J.  Walker,  for 
appellants. 

On  motion  of  the  appellants  the  ease  was  decided  on  the 
merits  although  no  brief  was  filed  for  the  appellees. 

Wall,  J.  This  was  an  action  of  assumpsit  by  appellees 
against  appellants.  There  was  a  plea  of  non-assumpsit  and  a 
plea,  properly  verified,  denying  joint  liability.  [Jpon  a  trial  by 
jury  there  was  a  verdict  for  appellees  for  $237,  and  a  motion 
for  new  trial  having  beeu  overruled,  judgment  was  rendered 
accordingly. 

The  appellee,  Tliomas  J.  Eaughey,  sold  to  the  appellant, 
Emma  Walker,  then  Neal,  through  her  agent,  appellant  Alex- 
ander J.  Walker,  certain  real  estate  in  the  City  of  Springfield 
and  delivered  a  deed  therefor  which  was  duly  executed  by 
himself  and  his  wife,  the  appellee  Judith  Haughey.  The  claim 
in  this  suit  is  for  the  amount  of  a  discount  obtained  by  appel- 
lants upon   two  judgments,   which   were  of  record   against 
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Thomas  J.  Hanghey,  and  were  liens  upon  the  property.  It 
was  contended  that,  by  the  arrangeniont  between  the  parties, 
the  benefit  of  this  discount  was  to  be  enjoyed  by  appellants. 
We  think  the  evidence  did  not  justify  the  conclusion  that  the 
appellants,  or  either  of  them,  were  entitled  to  this  discount, 
and  that  very  clearly  there  is  Jio  sufficient  proof  it  was  for 
their  joint  benefit. 

It  seems  equally  clear  there  can  be  no  joint  liability  upon 
any  possible  view  to  be  taken  of  the  evidence  in  this  record. 

Whatever  was  said  or  done  upon  which  to  base  the  demand 
sued  for,  was  by  Alexander  J.  Walker  in  his  capacity  as  agent 
If  he  acted  within  the  scope  of  his  authority,  his  principal 
being  disclosed  would  be  bound  by  his  acts,  but  he  would  not 
be  personally  responsible.  If  he  exceeded  his  authority  and 
made  himself  liable,  his  principal  is  not  jointly  liable  with 
him.  2  Kent's  Com.,  630;  Story  on  Agency,  2G1.  Assuming 
that  the  sum  in  question  should  be  paid  to  the  appellees,  or 
either  of  them,  the  api)ellant8  are  not  jointly  bound  therefor. 

The  court  erred  in  refusing  to  set  aside'  the  verdict  The 
alleged  errors  in  respect  to  instructions  given  for  appellees 
will  not  be  considered  because  the  instructions  are  not  copied 
in  the  abstract.  For  the  error  indicated  the  judgment  will  bo 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


William  B.  Barnes 

V. 

The  People  of  tue  State  of  Illinois,  fob   use, 

ETC. 

Donatio  Mortis  Causa — Delivery  to  Third  Person — Sufficiency  of. 

A  gift,  to  operate  as  a  donatio  mortis  causa,  must  be  actually  delivered  to 
the  donee,  or  to  a  third  person  for  his  benefit.  Where  it  is  delivered  to  a 
third  person,  the  donor  must  part  with  all  control  over  the  subject  of  the  gift. 
If  the  donor  retains  control  over  the  gift,  the  bolder  is  regarded  as  his 
agent,  and  a  direction  to  keep  it  for  the  donee  will  not  amount  to  a  present 
delivery  sufficient  to  create  a  donatio  mortis  causa. 
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Appeal  from  the  Circuit  Court  of  Greene  County;  tlie  Hon. 
G.  W.  Hkkdman,  Judge,  presiding. 

Messrs.  Withers  &  Henshaw,  for  appellant. 

Where  one,  in  apprehension  of  death,  delivers  a  thing  to 
another  to  be  given  bj  him  to  a  third  after  the  death  of  the 
donor,  and  on  such  donor's  death  the  thing  is  delivered 
accordingly  to  the  donee  designated  and  accepted  by  him,  this 
is  a  valid  gift  mortis  catisa.     Sessions  v.  Mosely,  4  Cush.  87. 

That  the  promissory  note  of  a  third  person  may  be  the  sub- 
ject of  a  donatio  causa  mortis  is  no  longer  a  matter  of  con- 
troversy. Borncman  v.  Sidlinger,  15  Maine  R  429;  Parish 
V.  Stone,  14  Pick.  198;  Grover  v.  Grovcr,  24  Pick.  261. 

Hannah  Chapman  may  have  had  the  right  to  recall  the^ift, 
but  such  power  to  recall  constitutes  the  distinction  between 
gifts  inter  vivos  and  causa  mortis.  She  did  not  recall  the 
gift,  and  it  became  absolute  at  her  death.  2  Kent's  Com.,  444 
und  445. 

The  delivery  of  the  notes  in  controversy  to  Myrtle  Barnes 
for  her  father,  Wm.  B.  Barnes,  became  a  donatio  causa  vwi'tis- 
The  gift  is  clearly  intended;  it  was  not  recalled  and  Hannah 
Chapman  died  of  her  then  present  illness.  The  gift,  there- 
fore, became  complete.  3  Redfield  on  Wills,  347;  Delmotte 
V.  Taylor;  1  Eedfield'sSur.  Rep.  417. 

Mr.  Mark  Metebstein,  for  appellee. 

Conger,  P.  J.  This  was  a  proceeding  instituted  in  the 
County  Court  by  appellee  as  administrator  of  Kanuah  Chap- 
man, under  Sec.  81,  Chap.  3,  E.  S.,  for  the  recovery  of  the 
notes  in  question,  and  was  afterward  heard  on  appeal  by  the 
Circuit  Court,  where  judgment  was  rendered  that  such  notes 
belonged  to  appellee  as  such  administrator  and  were  not  the 
property  of  appellant  Barnes. 

Hannah  Chapman,  the  deceased,  had  resided  with  appellant 
about  eleven  years,  was  fifty  years  of  age  and  unmarried,  and 
the  aunt  of  appellant's  wife.  About  a  year  prior  to  lier  death 
she  was   afflicted  with  a  dangerous   and   contagious  disease 
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called  phlegmonous  erysipelas,  during  which  appellant  nursed 
her,  and  she  finally  recovered.  During  this  sickness,  on  two 
occasions,  she  told  her  physician  that  she  didn^t  think  she 
would  ever  be  able  to  rei>ay  appellant  for  all  his  kindness  to 
her,  but  what  she  had  she  would  leave  to  him. 

During  this  sickness  Miss  Chapman  gave  the  notes  in  ques- 
tion, one  being  for  $1,000  and  the  other  for  $300,  to  appellant, 
and  told  him  to  keep  them,  which  he  did  until  the  following 
June,  when  he  returned  them  to  her.  Two  days  before  she 
died,  as  appellant  was  about  starting  for  Kansas^  she  told  him 
to  go  to  her  trunk  and  get  those  notes  out  of  her  trunk  ;  that  it 
would  not  do  for  her  to  die  with  those  notes  in  her  trunk; 
but  appellant  told  her  they  were  all  right  there. 

On  Saturday,  the  next  day  after  appellant  had  started  to  Kan- 
sas, Miss  Chapman  called  a  daughter  of  appellant,  aged  about 
twelve,  and  directed  her  to  go  ujvstairs  to  her  trunk  and  bring 
her  a  package,  and  when  brought  to  her  after  looking  at  it, 
handed  it  to  the  girl  saying:  "  jS"ow,  Myrtle,  take  this  package 
and  take  care  of  it,  and  if  1  die  before  your  father  comes  back, 
give  it  to  him."  She  also  told  the  girl  that  she  ^^shoidd^^  or 
"could"  put  the  package  in  a  small  paper  box  in  the  trunk 
from  which  the  package  was  taken.  The  package  was  by  the 
young  girl  put  in  this  box,  and  the  same  day,  by  directions  of  her 
mother,  wife  of  appellant,  but  without  the  knowledge  of  Miss 
Chapman,  Myrtle  took  the  ))ackage  out  of  Miss  Chapman's 
trunk  and  placed  it  in  her  mother's  trunk,  where  it  remained 
until  a  few  days  after  Miss  Chapman's  death,  when  Myrtle 
gave  it  to  her  father.  Miss  Chapman  died  on  Sunday,  the 
next  day  after  giving  the  package  to  Myrtle. 

The  package  consisted  of  the  two  notes  in  controversy, 
which  were  both  the  property  of  and  payable  to  Miss  Chapman. 

Appellant's  mother  was  in  the  room  at  the  time  of  the  de- 
livery of  the  package  to  Myrtle,  and  her  recollection  of  Miss 
Chapman's  language  was :  "  She  told  Myrtle  to  take  care  of  it 
and  give  it  to  her  Either  when  he  came  home." 

It  is  not  at  all  probable  that  the  child  would  interpolate  the 
words,  "  if  I  die  before  your  father  gets  back,"  unless  they 
were  in  fact  used,  and  we  think  it  much  more  reasonable  to 
suppose  that  these  words  were   really  used,  but  not  heard  or 


Third  District — November  Term,  1886.    139 

Barnes  v.  The  People. 

possibly  forgotten  by  Mrs.  Barnes,  and  we  shall  therefore 
consider  the  words  used  as  those  stated  by  Myrtle. 

It  is  insisted  by  appellant  that  these  facts  con«titute  a  gift 
mortis  ccnisa^  by  virtue  of  which  he  is  now  the  owner  of  the 
notes  in  question. 

The  requisites  which  are  indispensable  to  constitute  a  valid 
gift,  TTwrtis  causa^  are:  1.  "That  it  bo  not  only  made  in 
apprehension  of  present  peril  of  death,  but  death  must  ensue 
without  any  perfect  remission  of  the  apprehended  peril."  3 
Redlield  on  Wills,  324.  2.  "  The  gift,  to  operate  as  a  good 
donatio  viortis  causa,  must  have  been  made  to  take  effect  only 
in  the  event  of  the  donor's  death,  by  his  existing  disorder." 
Ibid.  325.  3.  "  There  must  be  an  actual  delivery  of  the 
chattel  to  the  donee,  so  as  to  transfer  the  possession  to  him, 
but  a  delivery  to  a  third  person  for  the  benefit ,  of  the  donee 
will  be  sufficient,  provided  the  donor  part  with  all  control  over 
the  subject  of  the  gift.  But  so  long  as  the  donor  retains  con- 
trol over  it,  the  holder  is  regarded  as  his  agent,  and  the  direc- 
tion to  keep  it  for  the  donee  will  not  amount  to  any  present 
delivery  sufficient  to  create  a  donatio  mortis  causa,^^  Ibid.  326 
and  330;  2  Kent,  444  star  paging,  etseq. 

The  difficulty  in  this  case  arises  upon  the  third  proposition, 
e.  ^.,  whether  there  was  a  sufficient  delivery. 

When  thfe  words  used  by  the  donor,  or  the  acts  performed 
which  are  relied  upon  to  constitute  the  delivery,  are  ambig- 
uous, extrinsic  circumstances,  sucli  as  the  relation  between  the 
parties  and  their  interest  in  and  obligations  to  each  other,  may 
be  shown  in  explanation.     Smith  v.  Maine,  25  Barb.  33. 

The  statements  of  Miss  Cliapman  of  her  gratitude  to  appel- 
lant for  his  kindness  toward  her  in  her  sickness,  of  her  inten- 
tion to  give  him  all  that  she  had,  of  actually  placing  the 
notes  at  one  time  in  his  possession,  are  all  to  be  considered, 
and  if  her  words  at  the  time  she  placed  the  notes  with  Myrtle 
were  ambiguous,  would  have  weight  in  explaining  her  true 
meaning  and  intention. 

But  we  think  there  is  no  ambiguity  or  uncertainty  in  the 
expression:  "Now,  Myrtle,  take  this  package  and  take  care 
of  it,  and  if  I  die  before  your  father  comes  back  give  it  to 
liiin." 
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The  delivery  by  Myrtle  to  her  lather  was  to  be  made  only 
on  the  condition  of  Miss  Chapman's  death  occurring  before 
apj-ellant  returned  to  his  home.  Had  he  returned  before  her 
death,  it  is  quite  clear  Myrtle  would  have  had  no  authority  to 
deliver  the  package  to  him.  And  it  is  equally  clear,  we  think, 
from  this  language,  tluit  the  donor  intended  to  reserve  to  her- 
self the  control  and  possession  of  it  in  case  appellant  should 
return  during  her  lifetime  so  that  she  might  herself  make  the 
gift  to  him. 

The  expression  is  equivalent  to  saying,  if  I  die  before 
your  father  comes  back,  give  it  to  him,  if  I  am  alive  when  he 
returns  I  will  attend  to  the  matter  myself.  If  this  be  the  true 
construction  of  the  words  used,  it  is  clear  that  the  delivery  to 
Myrtle  was  not  absolute  but  conditional;  that  she  held  it  as 
the  agent  of  the  donor  and  not  of  appellant;  that  the  death 
of  the  donor  prior  to  appellant's  return  was  a  condition  ])rec- 
edent  which  must  have  happened  before  Myrtle  would  either 
hold  the  i)ackage  absolutely  for  her  father  or  bo  authorized 
to  deliver  it  to  him. 

The  fact  that  a  gift  rrwrtis  causa  may  be  revoked  and 
recalled  by  the  donor,  does  not  lessen  or  change  the  necessity 
for  such  an  absolute  unqualified  delivery  as  will  at  once  pass 
the  present  title  and  control  of  the  gift  to  the  donee,  and 
exclude  the  donor  from  all  control  over,  or  j-roperty  in  it. 
The  gift  must  be  executed,  the  title  must  vest  in  the  donee 
and  the  dominion  and  control  of  the  donor  over  the  gift  must 
pass  to  the  donee. 

The  condition  of  possible  revocation,  which  inheres  in  a  gift 
mortis  causa,  is  a  subsequent  condition  which  may  never  occur 
to  defeat  or  revoke  the  gift,  and  which  does  not  prevent  a 
present  valid  title  from  vesting  in  the  donee,  M'hile  the  condi- 
tion here  imposed  is  a  condition  precedent,  which  must  hap- 
pen before  it  becomes  a  gift,  and  as  the  contingency  contem- 
])1ated  is  the  donor's  death,  the  gift  can  not  be  executed  in  her 
lifetime,  and  consequently  can  never  take  eflFect.  Basket  v. 
Ilassel,  17  Otto,  602;  Walton  v.  Ford,  74  Mo.  105. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajfirmed. 


Third  District — November  Term,  1886.    141 

p.,  D.  &  E.  Ry.  Co.  V.  Shelly. 


Peoria,  Decatur  &  Evansville  Railway  Company 

V. 

James  N.  Shelly. 

Bailroads — Stoch-^Dawagea  for  Killing — Fence — Highway  Crossing 
—Evidence — Instruction  s. 

In  an  action  against  a  railroad  company  to  recover  damages  for  killing  a 
colt,  it  ia  held:  That  the  evidence  is  sufficient  to  sustain  the  verdict,  the 
point  in  question  not  being  within  the  crossing  of  a  public  highway,  but 
where  a  fence  was  necessary;  and  that  there  was  no  substantial  error  in  the 
instructions. 

[Opinion  filed  June  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  J.  S.  Stevens  and  Wiley  &  Neal,  for  appellant. 

Messrs.  Craig  &  Craig,  for  appellee. 

TVall,  J.  This  suit  was  brought  to  recover  damages  for  the 
loss  of  a  colt  killed  by  the  train  of  appellant. 

There  was  a  verdict  and  judgment  thereon  for  the  appellee. 
It  was  claimed  that  the  animal  was  struck  at  a  point  where  the 
law  required  a  fence.  The  appellant  insisted  that  the  point 
in  question  was  within  the  crossing  of  a  public  highway  where 
no  fence  was  necessary,  and  this  is  the  real  and  only  substan- 
tial issue  in  the  case. 

The  highway  runs  north  and  south,  crossing  the  railroad 
very  near  the  northwest  corner  of  Pleasant  Grove  Township. 
The  southwest  corner  of  Lafayette  Township  lying  north  of 
Pleasant  Grove,  is  fifty-five  links  west  of  the  latter  township, 
and  the  highway  at  this  place  "jogs"  west,  not  making  a  square 
turn,  but  running  diagonally  across  the  corner  and  thence  fol- 
lowing the  township  line  north  as  it  did  south.    The  width  of 
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the  higliway  is  forty-five  feet.  On  the  south  side  of  the  rail- 
road there  is  a  fence  running  west  from  the  highway  some 
seventy-five  feet,  to  a  cattle-guard.  From  this  cattle-guard  a 
fence  runs  north,  but  there  is  no  fence  running  east  along  the 
north  side  of  tlie  railroad. 

It  was  in  this  sjmce  near  the  cattle-guard  that  the  animal 
was  struck.  Was  it  necessary  to  fence  here?  It  is  quite  clear 
from  the  proof,  including  the  plat,  which  was  referred  to  by 
the  witnesses  and  without  which  the  oral  evidence  would  be 
quite  obscure,  that  there  was  a  considerable  distance  on  the 
north  side  of  the  railroad  west  of  the  west  line  of  the  highway 
where  there  was  no  fence. 

This  distance,  estimated  at  seventy-five  feet  by  some  of  the 
witnesses,  covers  and  includes  the  point  where  the  collision 
occurred.  It  is  urged  by  appellant  that  this  was  all  within  the 
highway  wliere  no  fence  could  properly  be  placed,  but  this 
position  can  not  be  maintained  if  the  highway  crosses  the  town- 
ship corners  diagonally  as,  from  the  plat  as  well  as  the  other 
testimony,  it  does.  The  fence  might  well  have  been  extended 
on  the  north  side  parallel  with  that  on  the  south  side,  and  we 
think  it  was  legally  necessary  to  do  so. 

The  want  of  it  made  what  is  termed  by  the  witnesses  a 
"pocket,"  into  wliich  animals  would  readily  jass  and  from 
which  they  would  naturally  seek  escape  by  crossing  the  track. 
We  are  of  opinion  there  was  suflicient  evidence  to  sustain 
the  verdict. 

The  assignment  of  errors  contains  an  objection  to  the  ruling 
of  the  court  in  giving  and  refusing  certain  instructions.  The 
brief,  however,  is  confined  in  this  respect  to  the  suggestion  that 
there  was  no  evidence  upon  which  to  base  the  first  given  for 
the  plaintitf.  In  the  view  we  take  of  the  evidence  this  objec- 
tion is  unsound. 

We  have  examined  the  other  instructions  given  as  well  as 
those  refused  and  find  no  occasion  for  complaint  on  the  part 
of  appellant.  No  substantial  error  appearing  in  the  record  the 
judgment  will  be  afiirmed. 

Judgment  affirmed. 
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Jesse  Foval 

•  

Anna  Stahl. 

Action  for  Goods  Sold— Husband  and  Wife — Agenetf. 

In  an  action  brougrl^it  by  a  wife,  in  whose  name  her  husband  carried  on 
business,  to  recover  for  goods  sold,  this  court  reverses  a  judgment  for  the 
plaintiiT,  as  it  appears  from  the  evidence  that  the  goods  were  bought  upon 
an  understanding,  known  to  the  plaintiff,  that  they  were  to  be  credited  on 
a  judgment  against  her  husband. 

[Opinion  filed  June  14, 1887.] 

Appeal  from  the  County  Court  of  Calhoun  County ;  the 
Hon.  Stephen  McDonald,  Judge,  presiding. 

Messrs.  Pineeo  &  Selby,  for  appellant. 

Mr.  F.  M.  GkeathousBj  for  appellee. 

Conger,  P.  J.  Jesse  Foval,  appellant,  on  the  11th  day  of 
April,  1883,  recovered  a  judgment  against  Herman  Stahl,  hus- 
band of  appellee,  and  Herman  Benken,  for  $870.40  and  costs. 

Stahl  and  Benken  were  at  that  time  engaged  as  partners, 
ranning  a  mill,  store  and  saloon.  Shortly  thereafter  they 
failed  and  the  business  was  carried  on  in  the  name  of  a[)pellee, 
both  her  husband  and  Benken  acting  as  her  agents  and  con- 
ducting the  business  for  her  and  in  her  name,  without  salary. 

In  May,  1884,  appellant  states  he  asked  Stahl  to  pay  his 
judgment,  and  he  replied  that  he  could  not  do  that,  but  if  ap- 
pellant would  take  things  out  of  the  mill  and  store  for  himself 
and  his  tenants,  he  would  pay  a  portion  of  the  judgment  that 
way  every  year;  he  also  states  that  appellee  was  fully  ap- 
prised of  such  arrangement.  That  under  such  arrangement 
he  did  get  goods  to  the  amount  of  $232. 

One  Stewart,  the  tenant  of  appellant,  says  that  after  getting 
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some  goods  for  himself  of  Stahl  on  appellant's  account  at  har- 
vest time  in  1885,  he  asked  for  more  goods  in  the  same  way. 
Stahl  told  him  he  Imd  better  take  them  on  his  own  account  as 
he  did  not  think  he  could  stand  it  to  let  Foval  have  so  much 
on  that  old  claim ;  but  uix)n  Stewart's  refusing  to  take  them 
upon  his  own  account,  Stahl  let  him  have  them  and  charged 
them  to  appellant. 

Stahl  testified  that  he  offered  appellant  goods  on  the  judg- 
ment at  50  cents  on  the  dollar,  but  does  not  know  what  ap- 
pellant's reply  was,  but  that  afterward  appellant  got  the  goods. 
That  his  wife  may  have  known  of  the  arrangement  but  asked 
no  questions  about  it.  He  generally  did  the  business,  and 
whatever  he  did  they  (his  wife  and  Benken)  were  satisfied 
with. 

Benken  testified  that  he  don't  know  that  appellant  erer  told 
him  of  the  contract  between  appellant  and  Stalil.  Stahl  might 
have  told  him  that  appellant  was  to  have  goods,  but  does  not 
remember  it.  For  those  goods  appellee  brought  suit  and  re- 
covered. 

We  think  the  clear  preponderance  of  the  evidence  goes  to 
show  that  appellant  bought  these  goods  with  the  understand- 
ing that  they  were  to  be  credited  upon  his  judgment,  and 
with  the  knowledge  of  appellee,  and  for  that  reason  appellee 
had  no  right  of  recovery. 

The  judgment  of  the  County  Court  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Heversed  and  remanded. 


Turner  Brothers  et  al. 

Alabama  Mining   and   Manufacturing   Company 

et  al. 

Foreign  Corporations — Bill  hy  Creditors  to  Charge  JResident  Stockhold- 
ers on  Unpaid  Subscriptions  for  Stock— Requisites — Parties — Jurisdiction 
— Attachment  and  Garnishment — Secret  Agreement — Fraud — Trusts-^ 
Res  Adjudicata. 
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1.  The  subscriber  for  capital  stock  of  a  corporation  does  not,  as  such,  sus- 
tain any  direct  trust  relation  to  its  creditors,  but  is  simply  and  solely  its 
debtor. 

2.  Where  a  creditor  of  a  corporation  merely  seeks  to  reach  indebtedness 
due  it  on  supscriptions  for  stock  without  winding  up  its  affairs,  he  is  only 
required  to  bring  into  court  the  corporation  and  the  stockholders  whose 
indebtedness  he  seeks  to  reach. 

3.  Before  a  creditor  of  a  foreign  corporation  can  maintain  a  bill  in  this 
Sttite  to  reach  indebtedness  due  it  on  subscription  for  stock,  he  must  exhau^iit 
bis  remedy  at  law  by  obtaining  a  domestic  judgment,  and  having  execution 
returned  unsatislied. 

4.  Where  resident  stockholders  of  a  foreign  corporation  are  legally  lia- 
ble to  it  on  their  stxx^k  subscription^^,  it  seerna  that  its  creditors  may  proceed 
at  law  by  attachment  and  giirnishment,  although  service  on  the  corporation 
can  not  be  had.  It  also  seems  that  a  secret  agreement  between  the  corpora- 
tion and  its  stockholders,  releasing  them  from  further  assessments,  will  not 
biir  a  recovery  in  such  a  proceeding,  especially  when  the  agreement  has  been 
declared  void  in  a  former  adjudication. 

[Opinion  filed  June  14, 18S7.] 

Appeal  from  the  Circuit  Court  of  Adams  County  j  the  Hon. 
William  Maush,  Judge,  presiding. 

Mr.  "William  H.  Benneson,  for  appellants. 

The  capital  stock  and  all  other  property  of  a  corporation  is 
a  trust  fund,  pledged  and  held  in  trust,  primarily,  for  the  pay- 
ment of  its  debts,  and  secondly,  for  ultimate  distribution  to  its 
stockholders,  and  on  this  fund  the  creditors  of  the  corpora- 
tion have  an  equitable  lien  and  prior  rights  of  payment  there- 
to paramount  to  any  liens  or  claims  of  the  stockholders 
thereon  and  this  fund  may  be  pursued  by  the  creditors  into 
whosesoever  hands  it  may  come,  other  than  in  the  hands  of  a 
bona  fide  purchaser.  Thompson's  Liability  of  Stockholders, 
Sec  10,  and  cases  there  cited ;  2  Story's  Eq.  Jur.,  Sec.  1252, 
and  cases  there  cited;  Curry  v.  Woodward,  53  Ala.  E.  371; 
Clappv.  Peterson,  104  111.  26;  Tinkham  v.  Borst,  31  Barb. 
(N.  Y.)  407;  Sanger  v.  U|)ton,  91  U.  S.  S.  C.  R.  56;  Hatch 
v.  Dana,  101  XL  S.  S.  C.  R.  205 ;  Union  Ins.  v.  Frear  Manu- 
facturing Co.,  97  111.  537. 

The  capital  stock  of  a  corporation  embraces  all  subscriptions 
for  its  stock,  whether  the  same  are  paid  into  the  treasury  of 
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the  corporation  or  not ;  and  the  subscription  money  remaining 
unpaid,  in  the  hands  of  the  subscribing  stockholder,  forms  a 
part  of  tiie  aforesaid  trust  fund,  subject  to  the  like  equities 
and  trusts  as  that  paid  in.  Thompson's  Liability  of  Stock- 
holders, Sec.  11,  and  cases  there  cited ;  Allen  v.  Montgomery 
R  Co.,  11  Ala.  R.  437;  Alder  v.  Milwaukee  Pat.  Brick  Co., 
13  Wis.  R.  57;  Union  Ins.  Co.  v.  Frear  Manufacturing  Co., 
97  111.  537 ;  Ogilvie  v.  Knox  Ins.  Co.  et  al.,  22  Howard  (U. 
S.),  380. 

So  far  as  any  of  such  trust  fund  consists  of  unpaid  subscrip- 
tion money  remaining  in  the  hands  of  the  subscribing  stock- 
holder, it  can  be  reached,  directly,  by  the  creditors  of  the  cor- 
poration through  a  court  of  equity  and  applied  in  payment  of 
their  claims  against  the  corporation,  and  this  remedy  will  be 
awarded,  by  a  court  of  equity,  when  the  creditor  is  unable  to 
obtain  satisfaction  in  the  ordinary  mode,  and  tiie  directors  of 
the  corporation  refuse  or  neglect  to  make  and  enforce  assess- 
ments against  the  delinquent  stockholders.  In  such  case  the 
jurisdiction  of  equity  is  exclusive.  2  Story's  Eq.  Juris.,  Sees. 
962,963,  1252,  and  cases  cited;  Thompson's  Liability  of  Stock- 
holders, Sees.  12,  13,  14,  15  and  258,  and  cases  cited. 

While  it  is  a  general  rule  that  a  judgment  at  law  against  the 
debtor  and  in  favor  of  the  creditor,  upon  tlie  claim  sought  to 
be  enforced  by  a  creditor's  bill,  is  a  prerequisite  to  the  filing 
of  the  bill,  the  rule  is  far  from  being  universal,  and  it  is  dis- 
pensed with  in  divers  classes  of  cases  as: 

jFirst,  When  the  creditor's  claim  is  to  be  satisfied  out  of  a 
fund  which  is  accessible  only  by  the  aid  of  a  court  of  equity, 
the  rule  will  be  dispensed  with.  Russell  v.  Clark's  Ex.,  7 
Cranch,  69;  O'Brien  y.  Coulter,  2  Blackf.  421;  Tinkham  v. 
Borst,  31  Barb.  407. 

Second,  Where  a  debtor,  primarily  liable,  is  entitled  to  in- 
demnity from  another,  equity  will  enforce  the  claim  at  the 
suit  of  the  creditor  against  the  party  ultimately  liable,  treating 
it  as  a  trust,  and  no  such  judgment  is  requisite ;  and  this  is  so 
wlien  the  debtor  is  solvent,  a  fortiori  when  he  is  insolvent 
2  Story's  Eq.  Jur.,  Sees.  1250  and  1251;  Riddle  v.  Mandeville, 
5  Cranch,  322 ;  Russell  v.  Clark's  Ex.,  7  Cranch,  60 ;  McCall  v. 
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Harrison,  1  Brock.  Cir.  126;  Back  v.  Swascy,  35  Maine,  52; 
Anon.,  1  Vernon,  162. 

Third.  Where  the  debtor  is  so  situated  that  no  service  of 
common  law  process  can  be  made  on  hlni,  and  no  judgment 
at  law  can  be  obtained  against  him,  such  judgment  is  not 
requisite.  Scott  v.  McMillan,  1  Little,  302;  Anderson,  v. 
Bradford,  5  J.  J.  Marsh,  73. 

Fimrth,  When  no  lien  could  be  created  by  such  judgment 
Or  by  an  execution  issued  thereon,  upon  the  property  or  thing 
sought  to  be  reached  by  the  bill  to  satisfy  the  creditor's  claim, 
no  such  judgment  is  requisite. 

When  the  object  of  the  creditor's  bill  is  simply  to  collect  a 
debt  of  a  corporation  to  the  creditor,  out  of  the  unpaid  stock 
of  a  corporation,  it  is  not  requisite  that  all  the  creditors 
should  be  made  complainants,  nor  that  all  the  stockholders 
should  be  made  defendants.  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
(U.  S.)  R  380;  Hatch  v.  Dana,  101  TJ.  S.  S.  C.  K.  205. 

No  right  of  action  accrues  to  a  corporation,  against  its 
stockholders  for  unpaid  stock,  payable  on  call,  till  a  call  for 
the  same  has  been  made  by  it.  But  when  the  corporation  is 
insolvent,  and  no  such  call  has  been  made  by  the  corporation, 
a  right  of  action  accrues  to  the  creditors  of  the  corporation 
against  such  holders  of  unpaid  stock,  upon  a  call  or  demand 
upon  them  by  the  creditors,  and  the  bringing  of  a  suit  by  the 
creditors  is  a  sufficient  and  timely  call  to  sustain  the  action. 
Lamar  Ins.  Co.  v.  Moon,  84  III.  575;  Thompson's  Liability  of 
Stockholders,  Sees.  15  and  119;  Curry  v.  Woodward,  53  Ala. 
R  371;  Hatch  v.  Dana,  101  U.  S.  205. 

Under  the  laws  of  Illinois  the  process  of  its  common  law 
courts,  in  ordinary  common  law  suits,  can  not  be  served  on  a 
defendant  outside  of  the  limits  of  the  State,  and  the  attachment 
laws  of  the  State  confer  no  jurisdiction  upon  its  common  law 
courts  when  the  defendant  in  attachment  has  no  property 
within  the  State,  either  in  his  own  hands  or  in  the  hands  of 
another,  susceptible  of  being  levied  upon  and  taken  in  execu- 
tion, nor  is  any  debtor  within  the  State,  liable  to  him  on  a 
claim  recoverable  at  law.  E.  S.  1874,  Chap.  110  (Practice  Act) 
Sec.  2;  May  v.   Baker,  15    111.    89;  Thormcyer  v.  Sisson,  83 
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111.  188;  Clymore  V.  Williams,  77  111.  618;  Samuel  v.  Agnew, 
80  111.  553. 

A  foreign  corporation  that  does  no  business  in  Illinois,  and 
has  no  office  or  local  agent  there  for  the  transaction  of  busi- 
ness, is  outside  of  the  ordinary  jurisdiction  of  the  common 
law  courts  of  the  State,  and  no  process  issuing  from  such  court, 
in  oVdinary  common  law  suits,  can  be  served  upon  it.  Mid- 
land Pacific  R  R  V.  McDermid,91  111.  170;  Angel  1  &  Ames 
on  Corporations,  page  64,  Sec.  5;  p.  97,  Sec.  2. 

Mr.  William  W.  Bkeby,  for  John  Schmidt,  appellee. 

Messrs.  Carter  &  Govert  and  J.  Sibley,  for  Eupp  Broth- 
ers and  Denerlein,  appellees. 

This  proceeding  amounts  simply  to  an  ordinary  creditor's 
bill  to  reach  assets  of  the  corporation  in  the  hands  of  third 
parties,  not  subject  to  levy  and  sale  upon  an  execution  against 
the  company.  It  is  an  effort  on  the  part  of  the  creditors  to 
reach  the  equitable  estate  of  the  corporation  before  reducing 
their  claims  to  judgment  and  the  issuance  of  execution  upon 
the  judgment,  where  an  execution  could  rightfully  issue.  At 
the  very  threshold  of  the  case,  we  meet  an  insuperable  obstacle 
to  any  relief  in  a  court  of  equity.  For  the  very  ground  of 
equity  jurisdiction  in  such  cases  is,  that  the  creditor  must  first 
have  exhausted  his  remedy  at  law  against  the  debtor,  by  re- 
ducing his  debt  to  judgment  and  obtaining  an  execution  pre- 
vious to  resorting  to  a  court  of  equity  to  reach  the  equitable 
assets  of  the  debtor  in  the  hands  of  a  third  jiarty.  This,  as  a 
general  proposition,  may  be  admitted,  but  can  not  be  denied. 
Hence,  until  the  complainants  have  exhausted  their  remedy  at 
law  by  first  obtaining  a  judgment  and  execution  against  the 
Alabama  Mining  and  Manufacturing  Company  returned  un- 
satisfied, they  have  no  standing  in  a  court  of  equity.  Man- 
chester V.  McKee,  4  Gil.  511;  Ishmaol  v.  Parker,  13  111.  324; 
Greenway  v.  Thomas,  14  III.  271;  Biurelow  v.  Andress,  31  III. 
322;  Steere  v.  Hoagland,  39  111.  264;  McConncl  v.  Dickson,  43 
111.  99;  Dewey  v.  Eckert,  62  111.  21S;  Patterson  v.  Lynde,  11? 
111.  196;  Payne  v.  Sheldon,  63  Barb.   109;  Dunlevy  et  al.  v. 
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Talniadge,   32  N.  T.  457;  Wiggins  v.  Armstrong,  2  Johns. 
Ch.  144. 

Tho  judgment  must  be  a  domestic  one  upon  which  an  exe- 
cution can  issue  in  this  State,  aiid  it  is  tlierefore  held  that  a 
judgm^^nt  obtained  in  the  Federal  Court  even  is  to  be  treated 
as  a  foreign  judgment  for  this  purpose  and  is  not  such  a 
judgment  as  to  give  a  court  of  equity  jurisdiction  to  grant 
relief  to  the  creditor.  Tarbill  v.  Griggs,  3  Paige,  207;  McLeeme 
V.  Bencan,  2  Led.  Eq.  513;  Davis  v.  Dean,  26  K  J.  Eq.  436; 
Furnard  v.  Harris,  11  S.  &  M.  366;  McElmoyle  v.  Cohen,  13 
Pet.  312;  Steere  v.  Hoagland,  39  111.  264;  Patterson  v.  Lyne, 
112  111.  190;  Freeman  on  Executions,  Sees,  427-428. 

Pleasants,  P.  J.  The  bill  herein  having  been  dismissed  on 
demurrer  thereto  by  the  individual  defendants,  the  sole  ques- 
tion here  is  upon  its  sufficiency.  Api)eliants  filed  it  as  credit- 
ors of  the  defendant  company,  on  behalf  of  themselves  and 
all  others  in  like  case  who  should  join  therein,  against  tho 
corporation  and  certain  of  its  stockholders,  to  reach  balances 
alleged  to  be  due  it  for  stock  subscribed  for,  issued  to  and  still 
held  by  them  respectively.  It  is  a  purely  foreign  corporation 
that  never  did  any  business  or  had  any  oifice  or  agent  in  Illi- 
nois, and  when  the  bill  was  filed  had  ceased  to  do  any  or  to 
have  any  office,  oflicer,  agent,  employe,  stockholders  or  debt- 
ors, or  any  books,  papers  or  property  of  any  kind  in  Alabama, 
where  it  was  incorporated,  and  was  unable  to  pay  its  debts 
without  resorting  to  those  balances,  which  it  had  hitherto  neg- 
lected to  do,  but  was  sti  i  in  existence.  Complainants  respect- 
ively had  there  obtained  judgments,  or  money  decrees,  against 
it,  on  which  executions  were  issued  and  returned  nulla  hona^  but 
none  here.  The  defendant  stockholders,  from  a  time  prior 
to  its  organization,  continuously  resided  and  still  reside  at 
QoiTicy,  Illinois.  When  they  subscribed  for  their  stock  they 
made  an  agreement  with  the  company,  unknown  to  complain- 
ants when  its  indebtedness  to  them  was  contracted,  by  which 
only  a  small  percentage  of  the  amount  subscribed  for  the 
shares  issued  to  them  was  to  be  paid  or  called  for,  and  this 
percentage  was  paid  by  them,  but  the  balance  of  their  sub- 
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Bcriptions  is  much  more  than  enough  to  satisfy  all  the  claims 
of  complainants. 

It  is  declared  by  the  act  of  incorporation  that  "  any  person 
subscribing  for  or  owning  stock  in  said  company  shall  be  h'able 
for  the  debts  and  liabilities  of  the  company  in  proportion  to 
the  amount  of  their  stock."  This  liabih'ty  rests  as  well  upon 
those  who  have,  as  upon  those  who  have  not,  fully  paid  for 
their  stock,  and  is  not  what  is  here  sought  to  be  enforced. 
The  bill  expressly  avers  that  "  no  redress  is  sought  upon  the 
statutory  liabilities  of  the  stockholders  of  said  company  created 
by  its  charter  ;  that  the  sole  object  of  this  bill  is  to  reach  said 
unpaid  balances  on  the  aforesaid  stock,  owned  and  held  by 
said  defendant  stockholders  as  aforesaid,  and  have  the  same 
applied  in  payment  of  the  complainants'  said  judgment  and 
decree  claims."  There  is  nothing  in  the  charter  of  the  com- 
pany, or  any  other  positive  law  of  Alabama,  relating  to  in- 
debtedness on  subscription  for  stock.  It  is  governed  by  the 
general  law,  which  treats  it  as  a  trust  fund,  like  other  assets  of 
the  corporation,  for  the  payment  of  its  debts.  2  Story's 
Eq.  Jur.,  Sec.  1252;  Wood  v.  Dummer,  3  Mason,  308;  Curran 
v.  Arkansas,  15  How.  304;  Sawyer  v.  Hoag,  17  Wall.  610; 
Sanger  v.  Upton,  91  TJ.  S.  60;  Patterson  v.  Lynde,  106  U.  S. 
520;  Spear  v.  Grant,  15  Mass.  505;  Bartlett  v.  Drew,  57  N.  Y. 
587;  Thompson  on  Liability  of  Stockholders,  Sec.  10. 

The  principal  objections  to  the  bill,  urged  on  demurrer,  are 
the  want  of  necessary  parties  and  of  a  domestic  judgment  or 
decree  against  the  defendants;  and  the  principal  authority 
cited  in  support  of  them  is  Patterson  v.  Lynde,  112  III.  196, 
in  which  the  demurrer  was  sustained  and  the  bill  dismissed  on 
these  grounds. 

That  case,  in  most  of  its  features,  was  singularly  like  the 
one  at  bar,  but  with  these  differences:  there  the  domicile  of 
the  corporation  was  in  Oregon,  and  by  the  Constitution  and 
statute  of  that  State,  as  had  been  held  by  its  Supreme  Court  (in 
Ladd  V.  Cartwright,  7  Ore.  329),  the  liability  of  the  defendant 
stockholders  was  for  the  debts  of  the  corporation  pro  rafa^ 
and  so  enforceable  only  in  equity, where  the  rights  of  the  cor- 
poration and   all   its  creditors   and   delinquent   stockholders 
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could  be  adjusted  in  one  suit,  and  before  suit  brought  they 
had,  at  least  in  form,  assigned  their  stock,  so  that  under  the 
statute  they  were  liable  for  the  balance  unpaid  by  them  only 
in  case  and  to  the  extent  that  the  assignee  had  not  paid  it 
Neither  the  other  delinquent  subscribers  nor  the  assignee  of 
the  defendants  were  made  parties. 

We  do  not  understand  that  by  the  general  law  or  any  rule  rec- 
ognized in  this  State,  the  creditor  of  a  corporation  seeking  only 
to  reach  indebtedness  due  it  on  subscription  for  stock,  and  not 
to  wind  up  its  afiFairs,  is  in  all  cases  required  to  bring  into  court 
any  otiier  than  the  corporation  and  its  stockholders,  whose 
indebtedness  is  sought  to  be  reached.  Hatch  v.  Dana,  101  TJ. 
S.  205,  and  cases  there  cited  ;  Patterson  v.  Lynde,  112  111.  196  ; 
and  no  objection  to  this  bill,  on  account  of  parties  or  the  want 
of  any,  is  perceived. 

An  important  question,  as  bearing  upon  the  character  of  the 
bill  and  the  jurisdiction  of  equity,  is  the  relation  sustained  by 
the  delinquent  stock  subscriber  to  the  creditors  of  the  corpo- 
ration. Appellants  claim  that  as  to  what  is  due  on  the  sub- 
scription, it  is  that  of  a  trustee,  directly,  on  the  well  settled 
principle  that  whoever  is  found  in  possession  of  a  trust  fund, 
obtained  with  notice  of  its  character,  holds  it  mm,  onere^  and  is 
bound  to  account  therefor,  as  trustee,  to  those  beneficially  inter, 
ested.  Thompson's  Liability  of  Stockholders,  Sees.  13, 10  and 
9,  and  cases  cited  in  notes.  This  principle  is  nowhere  more 
forcibly  asserted  than  by  our  own  Supreme  Court  in  the  case 
of  Clapp  V.  Peterson,  104  111.  26,  in  which  it  was  held  to  rest 
upon  the  reason  that  the  act  by  which  the  property  or  fund 
is  thus  obtained  is  essentially  a  fraud  upon  the  cestui  que  trust. 
And  even  though  it  be  by  contract  with  the  trustee,  valid  as 
between  them  and  free  from  actual  fraud,  if  it  is  clearly  inju- 
rious to  his  rights,  he  may  impeach  the  transaction,  pursue 
the  property  or  fund  so  far  as  it  can  be  traced,  and  except  as 
against  an  innocent  purchaser,  subject  it  to  the  purposes  of  the 
trust.  It  also  holds,  in  harmony  with  all  the  authorities,  that 
the  capital  stock  of  a  corporation,  or  indebtedness  for  it,  is  a 
trust  fund  for  the  benefit  and  security  of  its  creditors,  and  a 
stockholder  is  conclusively  chargeable  with  notice  of  its  char- 
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acter  as  such,  so  that  with  respect  to  it  he  can  not  be  an  inno- 
cent parchaser.  Indeed,  while  all  indebtedness  to  the  corpo- 
ration, like  all  its  other  assets,  is  a  trust  fund  for  that  purpose, 
indebtedness  for  its  capital  stock  is  said  to  bedifferent  from  any 
other  in  that,  and  so  far  as  we  are  aware,  only  in  that  it  is  not 
subject  to  set-off  of  claims  due  to  the  debtor  from  the  corpo- 
ration.    Sawyer  v.  Iloag,  17  Wall.  610. 

Notwithstanding  all  this,  however,  we  hold  that  the  sub- 
scriber for  capital  stock  docs  not,  as  such,  sustain  any.  direct 
trust  relation  to  the  creditors  of  the  corporation,  but  is  simply 
and  solely  its  debtor.  He  is  not  in  possession  of  any  thing  that 
is  or  ever  was  a  part  of  the  trust  fund.  What  he  has  is  a  cer- 
tiScate,  showing  in  him  a  certain  amount  of  the  capital  stock, 
with  whatever  rights  and  liabilities  are  incident  to  it.  But 
this  is  represented  by  and  consists  of  his  obligation  upon  his 
subscription  which  is  said  in  Patterson  v.  Lynde,  106  U.  S. 
620,  to  be  ''part  of  the  assets  of  the  corporation,  at  least  so  far 
as  creditors  are  concerned ; "  and  this  obligation  is  in  possession 
of  the  corporation.  The  certificate  is  his  own,  and  rightfully 
so,  as  against  the  creditors.  The  contract  by  which  he  ob- 
tained it  was  not  a  fraud  u  pon  them  on  his  part,  nor  an  abuse 
of  its  trust  on  that  of  the  corporation,  as  in  Clapp  v.  Peterson, 
supra.  His  liability  and  relations,  then,  must  be  determined 
by  that  contract.  It  defines  and  limits  them.  The  promise 
in  terms  is  not  to  or  for  the  creditors  of  the  corporation  but 
to  the  corporation  itself,  and  so,  as  in  other  like  cases,  can  be 
enforced  only  by  or  through  the  other  contracting  party,  the 
promisee,  or  its  legal  representatives.  He  is  simply  its  debtor 
and  it  alone  is  trustee  for  its  creditors.  There  is  no  privity 
between  him  and  them.  So  we  understand  the  authorities. 
Patterson  v.  Lynde,  106  U.  S.  520 ;  Scovill  v.  Thayer,  105  U. 
S.  155-6;  Hatch  V.  Dana,  101  U.  S.  210;  Terry  v.  Anderson, 
95  U.  S.  636;  Ogilvic  v.  Knox  Ins.  Co.,  22  How.  380;  Patter- 
s'>nv.  Lynde,  112  III.  196;  Hickling  v.  Wilson,  104  III.  54, 
63.  In  these  Illinois  cases,  and  in  Hatch  v.  Dana,  it  is  said 
the  creditor  of  the  corporation  reaches  its  debtor  not  directly 
as  a  cmtui  que  trust  but  by  subrogation  to  its  rights,  in  a  pro- 
ceeding in  the  nature  of  an  equitable  attachment,  in  other 
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word^  by  a  creditor's  bill  or  proceedings  supplementary  to 
execution.  Thompson  on  Liability  of  Stockholders,  Sec.  12, 
and  cases  cited. 

We  regard  this  bill,  then,  as  a  proper  creditor's  bill,  seeking 
to  reach  certain  assets  of  the  complainants'  debtor  by  the  aid 
of  a  court  of  equity  because  they  can  not  reach  them  at  law. 

But  to  do  this,  the  rule  is,  they  must  show  they  have  exhausted 
their  remedy  at  law  by  obtaining  a  domestic  judgment  and 
having  execution  thereon  returned  unsatisfied.  Patterson  v. 
Lynde,  112  111.  196;  Dewey  v.  Eckert,  02  111.  218  ;  Green- 
way  V.  Tiionias,  14  111.  271.  The  complainants  here  do  not 
show  it. 

It  is  said,  however,  that  there  are  cases  which  are  exceptions 
to,  or  ontsido  of,  this  rule,  and  counsel  describe  four  classes  of 
such,  each  of  which  is  claimed  to  embrace  the  one  act  at  bar. 

/^irst,  "Where  the  creditor's  claim  is  to  be  satisfied  out  of  a 
fund  which  is  accessible  only  by  the  aid  of  a  court  of  equity." 

The  fund  here  intended  must  be  one  not  otherwise  acces- 
sible by  the  immediate  creditor  of  the  party  holding  it — that 
is  to  say,  a  trust  fund  in  his  hands  for  the  benetit  of  the  com- 
plainant; as  in  the  cases  cited  in  support  of  this  proposition, 
which  are  Russell  v.  Clark's  Ex.,  7  Cr.  69 ;  O'Brien  v.  Coulter, 
2  Blackf.  421.  See  also  Beach  v.  Bestor,  45  111.  341.  It  can 
not  mean  the  legal  credits  of  the  primary  debtor,  which  is  the 
fund  here  sought  Otherwise  the  exception  would  be  broader 
than  the  rnle.  The  claims  of  the  corporation  here  are  such 
as  would  be  satisfied,  not  out  of  any  particular  fund,  but  gen- 
erally out  of  the  goods  and  chattels,  lands  and  tenements  of 
the  indebted  stockholders,  which  the  corporation  could  reach 
by  execution  at  law. 

Second.  "Where  the  debtor  primarily  liable  is  entitled  to 
indenmity  from  another,  equity  will  enforce  the  claim  at  the 
suit  ot  the  creditor  against  the  party  ultimately  liable,  treating 
it  as  a  trust,  and  no  such  judgment  is  requisite." 

If  we  understand  this  proposition,  we  suppose  the  remedy 
would  be  not  by  a  creditor's  bill,  but  a  bill  to  enforce  the  exe- 
cution of  a  direct  trust,  as  in  the  caf^es  last  above  referred  to. 
A  subscriber  for  stock,  however,  as  we  have  attempted  to  show, 
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is  not  an  indemnitor  of  the  indebted  corporation,  nor  a  trustee 
of  its  creditor,  nor  ultimately  liable  for  its  debts  any  more 
than  is  its  debtor,  who  is  not  a  stockholder.  If  the  fact  that 
the  corporation  is  insolvent  and  unable  to  pay  its  debts  except 
by  resorting  to  what  is  due  it  on  6ubscrij)tion  for  stock  may 
limit  its  right  of  recovery  against  the  subscriber  to  what  is 
required  for  such  paj^ment,  it  is  not  because  he  is  an  indemni- 
tor, but  because  as  a  stockholder  he  has,  as  against  it,  a  coun- 
ter claim  for  the  excess.  But  to  that  extent  he  is  simply  its 
debtor,  and  liable  as  such  like  any  other. 

Third,  "Where  the  debtor  is  so  situated  that  no  service  of 
common  law  process  can  be  had  on  him  and  no  judgment  at 
law  C4in  be  obtained  against  him." 

Without  now  stopping  to  question  or  consider  the  sound- 
ness of  this  statement  in  all  its  breadth,  we  observe  it  does  not 
embrace  the  case  in  hand  if,  as  we  think,  there  is  an  absolute 
legal  liability  on  the  part  of  the  defendant  stockholders  to  the 
defendant  company  upon  their  subscriptions  for  stock,  for, 
while  its  non-residence  without  an  officer  or  agent  within  the 
jurisdiction,  would  prevent  personal  service  upon  it  of  common 
law  process,  the  further  fact  that  it  had  such  resident  debtors 
would  make  it  liable  to  a  sufficient  judgment  by  the  statutory 
process  of  attachment  and  garnishment. 

Fourth,  "When  no  lien  could  be  created  by  such  judg- 
ment, or  by  an  execution  issued  thereon,  upon  the  property 
or  thing  sought  to  be  reached  by  the  bill  to  satisfy  the  credit- 
or's claim." 

It  is  possible  we  do  not  apprehend  the  meaning  of  counsel 
in  this  statement.  In  no  case  of  a  creditor's  bill  is  the  pre- 
liminary judgment  against  the  primary  debtor,  or  the  execu- 
tion issued  thereon,  a  lien  upon  his  credits  or  other  assets 
sought  to  be  reached.  It  is  for  that  reason  that  the  bill  in 
equity  is  brought,  but  the  judgment  and  execution  are,  never- 
theless, indispensable  requisites  to  its  maintenance. 

Then  it  would  seem  that  the  want  of  a  judgment  at  law  of 
a  court  of  this  State,  and  execution  thereon  returned  unsatis- 
fied, must  be  fatal  to  this  bill.  Such  want  appears  to  have 
been  so  considered  in  the  case  of  Patterson  v.  Ly nde,  112  111. 
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196,  though  the  debtor  there,  as  here,  was  a  purely  foreign 
corporation. 

But  counsel  suggest  that  this  might  well  be  said  in  that 
case  because  there  was  nothing  there  to  hinder  a  judgment  in 
attachment;  that  the  indebtedness  of  the  stockholders  to  the 
company  might  have  been  garnisheed  and  judgment  thus 
obtained  against  the  company ;  but  that  it  was  not  so  with  the 
indebtedness  of  these  defendant  stockholders,  because  of  the 
secret  agreement  with  the  company  that  it  should  make  no 
further  assessment  or  call  upon  their  subscriptions;  that  this 
agreement  was  valid  as  between  the  parties  to  it  and  would 
bar  a  recovery  by  the  company ;  and  that  the  plaintiff  in 
attachment  could  recover  against  the  garnishees  only  what 
was  due  as  between  them  and  the  defendant  in  the  attach- 
ment. 

It  is  true  that  in  garnishment  the  issue  is  upon  the  indebt- 
edness of  the  garnishee  to  the  defendant  in  the  attachment, 
and  it  follows,  as  a  rule,  that  a  defense  which  is  good  as  against 
the  defendant,  is  good  also  as  against  the  plaintiffs.  But  the 
agreement  referred  to  was  good  in  equity  as  well  as  at  law 
against  the  corporation,  and  so  if  it  would  prevent  a  judgment 
against  the  garnishee,  why  not  also  a  decree  upon  a  creditor's 
bill?  It  would,  therefore,  seem  that  the  rule  should  not  apply 
to  a  release  which,  though  valid  as  against  the  releasor,  is  void 
as  to  his  creditor  for  whose  use  the  debt  so  released  is  souffht 
to  be  reached.  The  recovery  in  garnishee  proceedings  is  on 
their  face  as  plainly  for  the  use  of  the  plaintiff  in  attachment 
as  it  is  for  the  complainant  in  a  creditor's  bill.  In  both  alike 
it  is  based  on  tlie  claim  of  the  primary  debtor  upon  his  debtor, 
and  if  a  court  of  equity  may  disregard  a  release  to  the  latter 
which  would  be  a  fraud  upon  the  complainant,  it  must  be  a 
pni-ely  technical  and  unsubstantial  reason  that  would  prevent  a 
court  of  law  from  doing  the  same.  The  proceeding  against 
a  garnishee  by  attachment,  though  statutory  and  in  a  court  of 
Uw,  is  in  some  sense  an  equitable  one,  and  the  equities  of  the 
parties  as  well  as  their  strict  legal  rights  are  taken  into  con- 
sideration. The  statute  authorizes  the  attachment  of  the 
defendant's  claims  for  the  use  of  the  plaintiff,  and  no  defence 
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by  the  garnishee  which  is  a  fraud  upon  him  should  be  ad- 
mitted.    See  Grain  v.  Gould,  46  111.  294. 

That  the  secret  agreement  in  this  case  was  void  as  to  credit- 
ors of  the  corporation  is  alleged  in  the  bill  and  clear  beyond 
question.  Sanger  v.  Upton,  91  IT.  S.  60;  Scovill  v.  Thayer, 
105  III.  143.  And  however  it  might  be  before,  it  could  not 
be  interposed  as  a  defense,  even  at  law,  after  it  was  judicially 
so  found  and  declared.  See  the  case  last  above  cited.  This 
agreement  was  substantially  so  found  and  declared  by  the 
court  of  last  resort  in  Alabama,  in  a  suit  between  these  same 
parties,  as  also  appears  by  the  bill.  It  shows  that  these 
defendant  stockholders,  having  a  claim  against  the  corpora- 
tion secured  by  trust  deed  of  its  land  in  that  State,  and  having 
directed  the  trustee  to  advertise  its  sale  in  default  of  pay- 
ment, the  complainants  here  filed  their  bill  in  equity  against 
said  company,  defendant  stockholders,  trustees  and  others  to 
enjoin  the  sale  so  advertised,  and  for  other  relief,  on  the  ground 
alleged  that  said  defendants  respectively  were  largely  indebted 
to  the  company  on  their  subscriptions  for  stock;  that  the 
company  was  indebted  to  the  complainants  and  without  means 
to  pay  them  except  said  land  and  the  money  so  due  from  said 
defendants;  that  it  had  refused  and  neglected  to  call  for  pay- 
ments on  said  unpaid  subscriptions,  and  that  said  lands  were 
insufficient  for  that  purpose,  and,  therefore,  that  it  was  inequi- 
table to  the  creditors  that  the  defendant  stockholders  should 
appropriate  the  land  to  tlie  payment  of  their  claim  against  the 
company  wliile  they  were  thus  indebted  to  the  company  for 
capital  stock  in  a  sum  largely  exceeding  the  value  of  said  land 
and  the  company's  indebtedness  to  all  its  creditors  other  tlian 
said  defendants.  This  bill  was  contested,  all  the  defendants 
here  appearing  by  their  solicitors.  The  court  found  and 
declared  the  amounts  due  from  the  corporation  to  the  com- 
plainants and  from  the  defendant  stockholders  to  the  company 
respectively,  enjoined  the  sale  of  the  land  under  the  trust 
deed,  ordered  it  to  be  sold  by  its  own  officer  and  excluded  the 
defendant  stockholders  from  participation  in  the  ^proceeds 
except  upon  cond  tion  that  they  should  first  pay  into  court 
the  amount  remaining  unpaid  on  their  stock,  for  the  benefit 
of  the  creditors  of  the  company.     This  decree  was  affirmed  by 
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the  Supreme  Court  ou  appeal  by  the  defendants,  and  the  sale 
vas  made  and  proceeds  distributed  to  the  other  creditors  pro 
rata^  to  the  exclusion  of  the  defendant  stockholders.  The 
balances  remaining  unsatisfied  by  those  proceeds  are  what  the 
complainants  are  here  seeking. 

Thus  in  the  interest  of  other  creditors  of  this  corporation 
was  a  specific  lien,  of  those  defendants  upon  its  property  for 
a  valid  claim  of  over  $11,000,  set  aside  on  the  ground  that  at 
Icasst  so  much  of  what  re:nuined  unpaid  on  these  subscriptions 
as  was  required  to  satisfy  the  claims  of  these  creditors  was  a 
valid  and  subsisting  indebtedness,  notwithstanding  the  secret 
agreement  of  release,  and  the  amount  still  so  required  after 
the  application  of  the  proceeds  of  the  land  sale  has  also  been 
judicially  ascertained  and  declared. 

We  think,  upon  the  authority  of  Scovill  v.  Thayer,  supra, 
that  these  proceedings  removed  whatever  hindrance  may  have 
previously  existed  to  a  recovery  at  law  by  the  company 
ftgainst  the  delinquent  stock  subscribers  for  the  use  of  these 
creditors.  In  substance  and  effect  they  amount  to  a  cancella- 
tion of  the  agi'cement  of  release  to  the  extent  required  for 
their  satisfaction,  and  to  a  call  for  that  amount  so  required. 
Their  liability  to  the  company  for  it  was  legal  and  fixed,  and 
it  could  have  been  reached  and  made  available  to  them  by 
garnishment.  For  a  case  in  point  see  In  re  Glenn  Iron 
Works,  17  Fed.  Rep.  324.  There  was  then  no  necessity  for 
the  intervention  of  equity,  and  upon  the  authority  of  Patter* 
son  V.  Lynde,  112  111.  196,  specifically,  and  the  cases  there 
cited  gonoi-ally,  the  demurrer  was  properly  sustained.  The 
decree  will  therefore  be  aflfh-med. 

Decree  affirmed. 
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DeWitt  County  National  Bank 

V. 

Ira  I.  Nixon  et  al. 

Kofe — Indorsement  in  Blank — Whether  a  Guaranty — Conjltct  of  Evi- 
dence. 

1.  Clear  proof  is  required  to  overcome  the  presumption  from  a  blank 
indorsement  by  a  third  party  that  a  ffuaranty  was  intended. 

2.  Where  the  question  involved  is  one  of  fact  and  the  evidence  is  con- 
flicting, the  finding  of  the  jury  will  not  be  disturbed. 

[Opinion  filed  June  14,  1887.] 

In  error  to  the  Circuit  Court  of  Do  Witt  County;  the  Hon, 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Georgb  B.  Graham  and  O.  E.  Harris,  for  plaintiff 
in  error. 

The  signature  of  a  tliird  person  on  the  back  of  a  note,  in 
the  hands  of  the  payee,  is  prima  facie  evidence  that  it  was 
placed  there  as  a  guaranty.  Camden  v.  McKoy,  3  Scam.  437; 
Cushman  v.  Dement,  3  Scam.  497;  Carroll  v.  Weld,  13  111. 
G82;  Klein  v.  Currier,  14  111.  237;  Webster  v.  Cobb,  17  111. 
459;  Parkhurst  v.  Vail,  73  111.  343;  Glickauf  v.  Kaufmann, 
73  111.  378;  Pahlman  v.  Taylor,  75  111.  629;  Stowell  v.  Ray- 
mond, 83  111.  120. 

*'In  order  to  rebut  the  legal  presumption  (of  guaranty)  the 
proof  must  be  clear  and  satisfactory  as  to  a  different  inten- 
tion." Stowell  V.  Raymond,  83  111.  120;  Cushman  v.  Dement, 
3  Scam.  497;  White  v.  Weaver,  41  111.409;  Glickauf  v.Kauf- 
mann,  73  111.  378. 

Messrs.  Moore  &  Warner,  for  defendants  in  error. 

The  holder  of  a  negotiable  note,  indorsed  in  blank,  may  fill 
up  the  b^ank  with  such  undertaking  as  is  consistent  with  the 
nature  of  the  instrument  and  the  intention  of  the  parties,  and 
the  indorsement  of  a  note  in  blank,  by  a  third  party,  raises 
a  presumption  only,  that  it  is  intended  thereby  to  assume  the 
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liability  of  a  guarantor,  which  may  be  rebutted  by  proof  that 
the  real  agreement  between  the  parties  was  different.  Eber- 
liart  V.  Page,  89  111.  650 ;  Boynton  v.  Pierce,  79  111.  145 ; 
Webster  v.  Cobb,  17  111.  459. 

Where  the  evidence  is  conflicting,  and  that  produced  by 
either  party,  considered  alone,  is  suffitiient  to  require  a  verdict 
in  his  favor,  a  new  trial  will  not  be  granted  on  the  ground  that 
the  verdict  is  not  sustained  by  the  evidence.  Howitt  v.  Estelle, 
92  III.  218;  Lewis  v.  Lewis,  92  111.  237;  Buchanan  v.McLen- 
nm,  105  111.  56;  Clark  v.  Day,  93  111.  480;  Connecticut  L. 
Ins.  Co.  V.  Ellis,  89  111.  516;  Sullivan  v.  Dollins,  13  111.  85. 

Pleasants,  P.  J.  Plaintiff  in  error  brought  this  suit  against 
the  defendants,  who  were  co- partners,  on  an  alleged  guaranty  of 
a  note  made  by  Crcsmer  Brothers  and  Danison  for  $1,273.50. 
Their  firm  name  only  was  indorsed,  and  the  president  of  the 
bank  wrote  the  guaranty  over  it.  Nixon,  the  partner  who  so 
indorsed  it,  testilied  that  the  agreement  was  to  be  responsible 
only  in  case  the  money  could  not  be  made  out  of  the  makers, 
and  for  that  reason  he  refused  the  request  to  sign  it  as  secu- 
rity. It  further  appears  that  the  president  wrote  to  the 
defendants  expressing  a  willingness  to  extend  the  time  of  pay- 
ment to  the  makers,  if  they,  the  defendants,  as  "indorsers," 
would  consent.  And  although  tiie  use  of  the  term  "  indorsers" 
is,  perhaps,  sufBciently  explained  as  being  the  language  of  the 
c'erk  who  wrote  by  his  authority  as  to  the  substance,  the 
requirement  of  their  consent  is  not,  and  indicates  that  he  did 
not  understand  they  were  guarantors,  whose  consent  would  not 
be  necessary  in  order  to  preserve  their  liability.  The  presi- 
dent denied  all  recollection  of  the  conversation  related  bv 
Nixon,  but  the  latter  was  clear  and  positive  about  it,  and  it 
was  for  the  jury  to  find  the  fact  upon  this  conflict  of  evidence. 
Clear  proof  is  required  to  overcome  the  presumption  from  a 
b^ank  indorsement  by  a  third  party  that  a  guaranty  was 
intended,  yet  we  can  not  say  it  was  not  so  found  and  properly 
found.  There  being  no  complaint  except  of  the  verdict,  the 
judgment  for  defendants  will  be  affirmed. 

Judgment  affirmed. 
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25     160 

^£^  James  R.  Ward 

,25      160  V. 

Thomas  Luneen. 

Conrei/aneefi — Deceit  as  to  Title — Action  on  the  Case — Defective  Declara- 
tion— Fra ud — Necessary  A verments— Demurrer. 

1.  A  deceit,  as  to  title,  in  a  pret<?nded  sale  of  lands,  to  support  an  action 
on  the  case,  must  be  an  actual  fnuid  involving^  the  use  of  known  and  posi- 
tive falsehood,  or  the  suppression  of  known  truth  amounting  to  a  falsehood, 
in  respect  of  some  matter  of  fact,  and  be  material  aft  an  inducement  to  the 
conduct  of  the  party  deceived. 

2.  An  allegation,  in  general  terms,  that  the  defendant  fraudulently  exe- 
cuted a  deed,  or  fraudulently  induced  the  plaintiff  to  accept  it,  is  not  a  suffi- 
cient allegation  of  fraud.  The  facts  constituting  the  fraud  relied  on  must 
be  set  forth  in  the  declaration. 

3.  A  general  assertion  of  title  is  not  such  a  repres'^ntation  of  fact  as  is 
required  to  be  alleged  and  proved  to  sustain  an  action  of  deceit. 

[Opinion  filed  June  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  G.  W.  Hkkdman,  Judge,  presiding. 

Messrs.  James  R.  Waed  and  Fbakk  A.  Whipeside,  for 
appellant. 

Messrs.  Withees  &  Henshaw,  for  api)ellee. 

Pleasants,  J.  The  only  question  in  the  record  is  npon  the 
sufficiency  of  the  declaration,  to  which  the  Circuit  Court  sus- 
tained a  general  demurrer,  and  thereupon  rendered  judgment 
for  the  defendant 

It  contains  but  one  count,  whicli  avers  that  the  defendant, 
on  May  10,  1884,  "  wrongfully  and  unlawfully  bargained,  sold 
and  warranted  to  the  plaintiff,  the  fee  simple  title"  to  lots  91 
and  92,  of  the  original  town  of  Carrollton,  for  $7,500,  payable, 
according  to  the  terms  of  plaintiff's  note  then  given  therefor? 
on  or  before  June  1,  188i;  that  he  then  and  there  "made, 
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acknowledged  and  delivered  to  tlie  plaintiff  his  warranty  deed 
of  conveyance,  in  fee  simple,  of  the  said  real  estate,  and 
then  and  there  wrongfully,  unlawfully  and  fraudulently  in- 
duced the  plaintiff  to  take  and  accept  said  deed  of  conveyance, 
and  to  part  with  and  to  deliver  to  defendant  the  promissory 
note  in  consideration  and  payment  thereof;  *  *  *  and 
that  the  defendant  did  not  own  and  had  no  lawful  authority  to 
bargain,  sell,  convey  and  warrant  to  the  plaintiff,  as  aforesaid, 
the  fee  simple  title  to  said  real  estate,  as  the  defendant  then 
and  there  well  knew." 

It  then  proceeds  to  state  at  length  that  npon  discovering, 
shortly  afterward,  for  the  first  time,  that  defendant  had  no 
title,  he  informed  him  thereof,  tendered  a  reconveyance,  and 
demanded  the  return  of  his  note,  "  but  the  defendant  then 
and  there  wrongfully  contriving  to  injure  and  defraud  the 
plaintiff,  and  to  enforce  the  payment  of  the  said  note  by  the 
plaintiff,  wrongfully,  nnlawf ully  and  fraudulently  refused,"  by 
means  whereof  the  plaintiff  was  compelled,  at  great  expense, 
to  prosecute  a  bill  in  chancery  against  him  for  injunction  and 
other  relief,  in  the  Circuit  Court,  and  also  in  the  Appellate 
Court,  where  the  decree  in  favor  of  plaintiff  was  aflSrmed  ; 
that  upon  the  rendition  of  said  decree  he  made  a  like  tender  and 
demand,  as  before  stated,  which  was  in  like  manner  as  before 
refused ;  and  again  upon  its  affirmance ;  and  that  the  defendant, 
persisting  in  such  refusal,  afterward  sold  and  conveyed  said  lots 
to  other  parties  named,  and  converted  said  note  to  his  own  use. 

Manifestly  the  cause  of  action  counted  on  was  not  conver- 
sion of  the  note,  but  deceit,  as  to  title,  in  the  pretended  sale 
of  the  lots. 

Such  deceit,  to  be  a  good  canse  of  action,  must  be  an  actual 
fraud  involving  the  use  of  known  and  positive  falsehood,  or 
the  suppression  of  known  truth,  amounting  to  falsehood,  in 
respect  to  some  matter  of  fact,  and  be  material  as  inducement 
to  the  conduct  of  the  party  deceived  thereby.  Merwin  v. 
Arbuckle,  81  111.  501 ;  Budlong  v.  Cunningham,  11  HI.  App.  28- 

"We  think  this  declaration  fails  to  state  sufficiently  such  a  ca?e. 

It  does  not  set  forth  with  certainty  to  a  common  intent 
any  particular  fact  or  matter   of  fact,  in  relation   to  which 
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it  avers  that  any  false  representation  was  made,  or  the  plaintiflE 
wasdeceived.  The  terms  **  wrongfully  "  and  "  unlawfully,"  used 
to  characterize  the  execution  of  the  deed,  and  the  further  term 
"  fraudulently,"  applied  to  the  act  of  inducing  its  acceptance, 
do  not  add  materially  to  the  averment  of  what  was  done.  The 
facts  supposed  to  liave  made  it  unlawful,  wrongful  or  fraudu- 
lent should  have  been  stated,  unless  the  acts  were  such  as 
of  themselves  necessarily  imported  these  qualities.  Mr.  Chitty 
says:  "The  words  'duly,'  'lawfully,'  'sufficient,'  etc.,  without 
showing  the  matter  of  fr.ct  with  convenient  certainty,  are  sel- 
dom of  avail  in  pleading."  1  Ch.  Fl.  (marg.)  p.  236.  In  Slack 
V.  McLagan,  15  III.  212,  249,  it  was  said  that  "to  hold  it  to  be 
a  sufficient  allegation  of  fraud  to  allege  in  general  terms  that 
certain  fraudulent  representations  were  made  *  *  *  is 
not  sustainable  upon  the  principles  of  pleading  or  of  justice. 
The  facts  constituting  the  fraud  should  be  set  forth."  To  the 
same  effect  are  Beatty  v.  Nickerson,  73  111.  605 ;  Iloj^kins  v. 
Woodward,  75  111.  62.  In  Roth  v.  Roth,  104  111.  35,  47,  Mr. 
Justice  Mulkey,  delivering  the  opinion  of  the  court,  said :  "  It 
is  not  sufficient,  as  it  has  often  been  held  by  this  court,  for  the 
purpose  of  successfully  assailing  a  transaction  on  the  ground  of 
fraud,  to  charge  fraud  generally ;  but  the  complaining  ])arty 
must  state  in  his  pleading,  and  prove  on  the  trial,  the  sj)ecitic 
acts  or  facts  relied  on  as  establishing  fraud."  Then  the  alle- 
gation,  in  general  terms,  that  the  defendant  fraudulently 
executed  a  deed,  or  fraudulently  induced  the  plaintiff  to  accept 
it,  is  not  a  proper  allegation  of  fraud. 

Thus  the  entire  substance  of  the  declaration  is  comprised  in 
the  statements,  (1)  that  for  a  valuable  consideration  the  de- 
fendant bargained,  sold  and  warranted  to  the  ])laintiff  the  fee- 
simple  title  to  the  lots  described,  and  executed  his  warranty 
deed  of  conveyance  thereof  in  fee  simple;  (ii)  that  he  did  not 
own  them  nor  have  any  lawful  authority  thus  to  bargain, 
sell,  convey  and  warrant  them,  and  (3)  that  he  knew  he  did 
not  own  them  or  have  such  authority. 

These  statements  fail  to  show  any  representation  whatever, 
true  or  false,  respecting  any  matter  of  fact,  unless  a  general 
assertion  of  title  is  such  a  representation,  and  the  one  first 
above  given  sufficiently  avers  such  assertion. 
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TVe  are  inclined  to  hold  against  both  these  propositions. 
The  declaration,  in  all  its  averments,   is  to  be  taken  most 
strongly  against  the  plaintiff.     It  does  not  purport  to  set  out 
the  language  of  the  deed,  nor  state   with  certainty  its  legal 
effect.     The  clearest  phrase  is  he  "  warranted  to  the  plaintiff 
the  fee-simple  title."      But  against  whom  or  what  did  he 
warrant  it?     It  is  said  he  '*  bargained  and  sold"  the  lots.     But 
wliether  the  deed  contained  any  express  covenant  or  what 
were  tlie  words  of  conveyance,  does  not  appear.     If  they  were 
'*  bargain "  and  "sell,"  the  statute  declares  their  effect  to  be 
that  of  a  covenant  that  the  grantor  was  seized  of  an  indefeasible 
es  ate  in  fee  simple,  free  from  incumbrances  done  or  suffered 
from  him,  as  also  for  quiet  enjoyment  against  him,  his  heirs 
and  assigns  (R.  S.  1874,  Chap.  30  Sec.  8);  which  is  held  to  be 
only  a  covenant  against  his  own  acts.     Prettyman  v.  Wilkey, 
19  III.  242;  Hawk  v.  McCollough,  21  111.  220.     Such  a  covenant 
is  a  wan-anty,  and  a  deed  containing  it  a  warranty  deed.     But  if 
the  defendant  represented  no  more  than  "  that  he  had  done  no 
act,  nor  created  any  incumbrance,  whereby  the  estate  granted 
by  him  could  be  defeated,"  he  asserted  no  particular  intei  est, 
nor  title  generally.     Nor  would  the  averments  that  he  had  no 
title  and  knew  he  had  none,  be  a  traverse  of  that  represen- 
tation; and  for  that  reason  also  the  declaration  would  be  bad. 
Slack  V.  McLagan,  15  111.  242,   249;  Dwight  v.  Chase,  3  111. 
App.  67;  Stephen  PI.  154;  2  Chitty  PI.  688.     Thus  we  have 
only  the  conclnsion  of  the  pleader,  and  that  uncertainly  stated, 
as  to  the  representations  expressed  or  implied  by  the  convey- 
ance, and  no  averment  that  any  other  was  made. 

Nor  is  a  general  assertion  of  title,  if  it  had  been  properly 
averred,  such  a  representation  of  fact  as  can  be  the  subject  of 
complaint  for  deceit.  Title  is  not  a  fact  in  the  sense  of  the 
rule  of  pleading  that  here  applies,  but  a  right,  estate  or 
interest  arising  from  facts  proper,  under  rules  of  law  appli- 
cable to  them.  Absolute  title  in  fee  simple  to  real  estate  is  the 
highest  degree  of  right  or  interest  therein. 

In  the  case  of  town  lots  it  must  always  depend,  under  these 
rules,  upon  divers  facts,  and  whether  in  any  given  case  they 
support  the  claim  is  necessarily  matter  of  opinion.     Its  gen. 
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eral  assertion  is,  therefore,  assertion  of  matter  of  opinion  and 
not  of  fact.  So  marked  is  the  distinction,  in  the  eoninion 
understandin^r,  that  no  sensible  person  would  consider  liis 
veracity  brought  into  question  by  a  refusal  to  accept  such 
assertion  as  reliable.  He  would  certainly  expect  an  ordinarily 
prudent  man,  contemplating  a  purchase,  unless  already  other- 
wise informed,  to  make  further  inquiry  or  examination. 

And  this  suggests  another  reason  for  the  conclusion  that 
mere  assertion  of  title  is  not  such  a  representation  as  is 
required  to  be  alleged  and  proved  in  order  to  maintain  this 
action.  It  nmst  appear,  either  on  its  face  or  by  other  circum- 
stances alleged,  to  be  such  that  the  plaintiff,  as  a  reasonably 
prudent  man,  would  be  justified  in  relying  and  acting  upon  it 
He  can  not  rightfully  complain  of  deceit  in  respect  to  any 
matter  as  to  which,  by  the  exercise  of  ordinary  c:. re.  he  could 
have  detected  4k  Eames  v.  Mor«;an,  37  111.  2(\()\  Schwabaker 
V.  Eiddle,  99  111.  343.  Now,  the  facts  required  to  constitute 
title  in  the  defendant  were  not  peculiarly  within  his  knowl- 
edge. Under  the  registry  acts,  at  least  enough  of  them  to 
show  2i  prima  facie  case  for  or  against  his  clainj,  were  open  to 
the  plaintiff,  and  an  examination  of  the  records,  with  such 
further  inquiry  into  matters  in  pals,  as  they  suggested,  was 
clearly  a  dictate  of  the  most  ordinary  ])rudcnce.  If  he  saw 
fit  he  might  rely,  without  further  inquiry,  upon  covenants  in 
his  deed  and  have  his  remedy  thereon  in  case  of  breach,  but, 
to  maintain  an  action  on  the  case  in  the  nature  of  deceit,  we 
think  more  precaution  was  required. 

Again,  the  representation  comi)lained  of  must  be  alleged 
to  have  been  known  to  the  defendant  to  be  false  when  he  made 
it  and  to  have  been  made  with  intent  to  deceive.  Owinsrs 
V.Thompson,  3  Scam.  502;  Sims  v.  Klein,  Breese,  234;  Hiner 
V.  Eeichter,  51  111.  299;  Walker  v.  Hough,  59  111.  375; 
Fount leroy  v.  Wilcox,  80  111.  477,  481 ;  Tone  v.  Wilson,  81 
m.  529.  Now,  while  a  general  assertion  of  title  includes  all 
facts  that  under  the  rules  of  law  are  required  to  constitute  it^ 
yet,  it  does  not  indicate  what  particular  facts  are  so  required, 
or  any  of  them,  nor,  though  false  in  fact  and  a  breach  of  cov- 
enant, does  it  imply  a  wilfully  false  assertion  of  any  that  the 
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grantor  did  not  suppose  to  be  so  required.  Therefore,  from 
tlieavermentof  a  general  assertion  of  title,  it  can  not  be  known 
what  particular  fact  is  intended  as  Laving  been  represented 
with  knowledge  that  it  was  false  and  with  intent  to  deceive, 
nor  what  particular  representation  is  traversed  by  the  averment 
tliat  he  did  not  own  the  land  described,  and  hence  the  neces- 
sity of  alleging  some  particular  representation  of  fact  and  tra- 
vereing  it  specifically.  For  aught  that  here  appears  it  may 
be  that  the  plaintiff  was  fully  apprised  of  all  the  facts  affecting 
tlie  title,  including  the  defendant's  understanding  that  he  had 
none,  and  yet,  being  of  a  contrary  opinion,  or  for  some  other 
reason,  was  willing  to  take  the  deed  for  the  price  stated,  es- 
pecially if  he  was  secured  against  loss,  to  his  satisfaction,  by 
the  covenants  therein  contained.  It  is  not  necessarily  true 
that  a  conveyance  by  one  who  understands  he  has  no  title,  even 
by  a  warranty  deed,' is  fraudulent  or  wrongful  to  the  grantee, 
for  there  may  be  no  deception  in  it  or  none  that  is  wilful. 

For  these  reasons  we  think  the  demurrer  was  properly  sus- 
tained, and  the  judgment  will  be  affii^med. 

Judgment  affirmed. 


Thomas  Fernandes 

V. 

David  E.  McGinnis. 


Landlord  and  Tenant — Fofxihle  Detainer — Conflict  of  Evidence — In- 
siruetions. 

1.  Where  the  evidence  is  conflicting  great  accuracy  in  the  instructions  is 
required. 

2.  In  civil  actions  the  plaintiff  is  not  required  to  make  out  his  case  "  to 
the  satisfaction  of  the  jury." 

3.  In  an  action  of  forcible  detainer,  it  is  held:  That  the  evidence  was  of 
such  a  character  as  to  require  accuracy  in  the  instructions;  and  that  certain 
iobtructions  given  for  the  defendant  were  erroneous. 

[Opinion  filed  June  14, 1887.] 
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In  errob  to  the  County  Court  of  Sangamon  County;  the 
lion.  J.  H.  Matheny,  Judge,  presiding. 

Messrs.  Bradley  &  Bradley,  for  plaintiflE  in  error. 

Messrs.  Cross  &  Broadwell  and  J.  F.  Barrow,  for  defend- 
ant in  error. 

Wall,  J.  This  was  forcible  detainer  brouorht  by  the  plaint- 
iff in  error  against  the  defendant  in  error,  to  recover  posses- 
sion of  certain  lands  in  Sanf2:am()n  County  containing  133 
acres.  The  lands  were  conveyed  by  defendant  in  error  to  W- 
W.  McGinnis,  and  as  asserted  by  the  latter,  the  defendant  in 
error  then  became  his  tenant  at  the  annual  rental  of  eight  per 
cent,  on  $50  per  acre  and  the  taxes. 

W.  W.  McGinnis  afterward  conveyed  the  lands  to  Henry 
C.  Latham,  to  whom  defendant  in  error  paid  one  year's  rent, 
and  with  whom,  as  is  averred  by  him,  a  verbal  agreement  was 
made  for  an  extension  of  the  lease  for  another  year.  Latham 
conveyed  the  lands  to  ])laintiff  in  error,  by  whom  this  action 
was  instituted  after  the  termination  of  the  year  covered  by 
the  last  or  renewed  lease.  Tlie  case  was  tried  by  jury,  result- 
ing in  a  verdict  for  defendant  in  error.  The  court  below  de- 
nied a  motion  for  new  trial,  and  the  record  js  presented  to 
this  court,  various  errors  being  assigned  thereon. 

The  testimony  upon  the  trial  was  given  b}'  the  three  per- 
sons named,  W.  W.  McGinuii=,  llenry  C.  Latham  and  the  de- 
fendant in  error. 

That  of  the  two  former  strongly  supported  the  plaintiff's 
theory  that  the  relation  of  landlord  and  tenant  existed  first 
with  W.  W.  McGinnis  and  next  with  Latham,  while  the  de- 
fendant in  error  insisted  that  he  was  never  a  tenant  of  either, 
but  was  a  purchaser  and  rightfully  in  possession  as  such. 

We  do  not  care  to  discuss  the  relative  weight  of  the  testi- 
mony further  than  to  say  that  we  should  have  been  better  sat- 
isfied with  a  different  verdict.  Regarding  the  case  as  it  ap- 
pears from  the  record  before  us,  the  version  of  the  defendant 
in  error  is  not  so  consistent  with  admitted  facts  as  it  should 
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be,  and  while  he  insists  that  he  was  in  as  a  purchaser,  he  fails 
to  give  the  particulars  of  the  purchase  upon  which  he  relies. 

Perhaps,  however,  the  evidence  is  not  so  strongly  against 
the  verdict  as  to  require  us  to  reverse  the  judgment,  but  it 
can  not  be  doubted  that  the  case  was  such  as  to  call  for  accu- 
racy in  the  matter  of  instructions. 

The  court  gave  the  following  instructions  for  defendant: 

"  The  court  instructs  the  jury  that  in  order  to  maintain  this 
action  the  plaintiff  must  prove  to  the  satisfaction  of  the  jury, 
that  Latham  was  entitled  to  the  possession  March  1,  1885,  or 
that  he  leased  the  land  in  controversy  to  the  defendant  from 
the  1st  day  of  March,  1885,  for  the  term  of  one  year,  ending 
March  1,  1886,  and  unless  the  jury  believe  from  the  evidence 
that  there  was  such  a  lease  by  Latham  to  D.  E.  McGinnis, 
commencing  March  1,  1885,  and  ending  March  1,  1886,  you 
must  find  for  the  defendant." 

"  If  the  jury  shall  believe  from  the  evidence  that  the  de- 
fendant was,  at  and  before  the  beginning  of  this  suit,  in  the 
possession  of  tlie  premises  in  controversy  as  purchaser  there- 
of, they  will  find  for  the  defendant." 

"The  jury  is  instructed  that  in  order  to  maintain  this  suit 
the  plaintiff  must  show,  to  the  satisfaction  of  the  jury,  that 
Latham  leased  the  premises  to  defendant  from  the  1st  day  of 
March,  18S5j,  to  the  1st  day  of  March,  1886,  and  if  they  shall 
believe  from  the  evidence  that  there  was  no  such  lease,  they 
will  find  for  the  defendant." 

The  first  and  third  are  objectionable  for  the  reason  that 
they  require  the  plaintiff  to  make  out  his  case  by  proof  "to 
the  satisfaction  of  the  jury." 

Li  Herrick  v.  Gary,  83  111.  85,  the  Supreme  Court,  in  com- 
menting Tiix)n  an  instruction  containing  this  requirement,  say 
that  it  places  the  standard  of  proof  higher  than  the  law  de- 
mands in  civil  controversies;  that  it  is  enough  that  the  jury 
shall  believe  from  the  evidence,  the  essential  facts  are  true, 
and  that  they  may  so  believe,  though  the  same  may  not  be 
shown  by  the  evidence  "to  the  satisfaction  of  the  jury." 
*'This  instruction  requires  not  merely  that  the  evidence  shall 
produce  belief  in  the  minds  of  the  jury  of  the  facts  alleged, 
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'Hit  that  such  belief  shall  be  so  strong  as  to  be  satisfactor}*. 
i'his  is,  perhaps,  not  quite  so  strong  as  to  require  proof  beyond 
a  reasonable  doubt,  but  it  approximates  it.  The  mind  can  not 
well  be  satisfied  as  to  a  given  proposition  so  long  as  such  mat- 
ter remains  at  all  in  doubt.  For  this  reason  the  instruction 
must  be  condemned." 

In  the  case  of  Graves  v.  Colwell,  90  LI.  612,  a  similar  view 
was  expressed.  See  also  Buchman  v.  Dodds,  6  IIL  App.  25. 
In  each  of  the  cases  cited  it  was  held  that  the  error  was  sul> 
stantial  and  calculated  to  affect  injuriously  the  rights  of  the 
party  complaining.     We  must  so  hold  in  the  present  case. 

The  second  instruction  is  objected  to,  and  while  it  is  some- 
what vague  and  indefinite,  yet,  when  taken  in  connection  with 
others  given  involving  the  point  as  to  whether  the  relation  of 
landlord  and  tenant  existed  between  the  parties,  we  are  not 
prepared  to  say  the  jury  were  misled  by  it. 

For  the  error  indicated  in  the  first  and  third  instructions 
for  defendant  the  judgment  will  bo  reversed  and  the  cause 
remanded. 

lieversed  and  re7nandcd. 


W.    B.    McKlNLEY  ET  AL. 

V. 

C.  L.  Smith,  Receiver,  et  al. 

Corporations — Receiver — Rights  of  Creditors — Priority— Trust  Deed  to 
Secure  Bonds— Judgments — Fixtures. 

Upon  a  bill  filed  by  a  stockholder  to  secure  the  appointment  of  a  receiver 
and  determine  the  rights  of  the  creditors  of  a  corporation  in  order  of  prior- 
ity, it  is  held:  That  certain  judgements  are  entitled  to  priority,  as  to  the 
real  estate  and  fixtures,  over  a  trust  deed  griven  to  secure  an  issue  of  bonds 
which  had  not  been  sold;  that  certain  creditors  bad  not  accepted  bonds  in 
payment  of  their  claims;  that  the  conditions  upon  which  the  bonds  were  to 
be  accepted  had  failed;  that  certain  of  the  bonds  which  were  hypothecated 
are  entitled  to  priority  subject  only  to  the  prior  liens  of  the  judgment;  and 
that,  as  between  the  parties,  the  trust  deed  will  be  taken  as  indicating 
what  are  and  what  are  not  fixtures. 


\ 
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[Opinion  filed  June  25,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  H.  W.  Beardslby,  for  appellants. 

Mr.  J.  L.  Eay,  for  First  National  Bank  and  H.  H.  Harris.  . 

Mr.  J.  S.  Wolf,  for  "Wm.  L.  Scott. 

Pleasants,  P.  J.  The  bill  herein  was  filed  November  1, 
1884,  by  JaiuesK.  Scott,  a  stockholder,  against  the  Champaign, 
Sugar  Company,  alleging  its  insolvency  and  the  exposure  of 
its  assets  to  the  danger  of  waste,  with  particulars  justifying 
the  prayer  for  a  receiver,  and  for  the  conversion  of  its  means  and 
payment  of  its  creditors,  as  far  as  could  be  made,  according 
to  their  respective  rights.  It  was  taken  jpro  oonfesso  and 
decree  thereon  entered,  appointing  a  receiver  and  referring 
the  cause  to  a  special  master  to  take  proofs  and  report  its 
liabilities  in  order  of  priority.  Intervening  petitions  were 
filed  by  the  creditors,  testimony  taken  and  report  made  as 
ordered,  on  which  a  final  decree  was  rendered.  The  record 
is  brought  here  on  appeal  taken  by  divers  of  these  creditors, 
the  controversy  being  upon  the  order  of  precedence  of  their 
respective  claims  as  fixed  by  said  decree. 

The  business  of  the  company  was  the  raising  of  sorghum 
cane  and  the  manufacture  of  sugar  and  syrup  therefrom.  For 
that  purpose  it  had  rented  large  tracts  of  land.  In  the  spring 
of  1884  it  was  heavily  indebted,  among  other  things,  for  rent 
and  for  labor  done  with  reference  to  the  coming  crop,  the 
benefit  of  which  it  was  liable  to  lose  for  want  of  means  to  pay 
what  was  due  and  prosecute  the  work  to  the  harvest.  About 
two-thirds  of  its  indebtedness  was  in  the  form  of  notes  held 
by  membera  of  its  board  of  directors,  respectively,  in  their 
individual  capacity,  namely,  Geo.  W.  Gere,  G.  C.  Willis, 
Alexander  Strong,  Geo.  F.  Beardsley,  M.  E.  Lapham,  H.  II. 
Harris,  J.  B.  Arnold  and  W.  B.  McKinley.     Harris  was  cashier 
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of  the  First  National  Bank  of  Champaign,  and  held  a  note  of 
the  company  for  $5,000,  payable  to  him  as  cashier,  and  the 
claim  really  belonged  to  the  bank,  as  the  directors  well  knew. 
It  also  held  a  note  for  S()05.24:,  as  assignee  of  Robinson  and 
Burt,  machinists,  who  had  furnished  material  and  performed 
labor  for  the  improvement  and  equipment  of  the  company's 
factory.  Among  the  creditors  on  open  account  was  John  G. 
Clark,  to  whom  the  company  owed  about  $3,000  for  cane 
furnished  to  it  in  1883. 

The  stockholders  having  declined  to  make  further  advancesj 
and  all  other  means  resorted  to  for  raising  money  having 
failed,  the  board  of  directors,  on  May  28,  1884,  ordered  that 
the  president  and  secretary  "  issue  fifty  bonds  of  §500  each, 
payable  to  the  bearer,  to  be  dated  May  1,  188i,  due  in  five 
years,  bearing  interest  at  six  per  cent  per  annum,  and  that 
they  also  execute  and  acknowledge  a  trust  deed  upon  the  plant 
and  fixtures  and  personal  property  of  the  com[)any,  the  bonds 
to  be  sold  at  not  less  than  92  cents  on  the  dollar  and  the  pro- 
ceeds to  be  used  in  the  payment  of  the  indebtedness  of  the 
company."  It  was  further  provided  that  the  bonds  and  trust 
deed  should  be  delivered  to  a  committee  of  three  to  be  by 
them  delivered  to  a  permanent  committee  of  two,  composed 
of  McKinley  and  Beardsley,  who  should  endeavor  to  negotiate 
them.  They  were  prepared  and  delivered  accordingly.  J. 
W.  Langley,  lately  a  director  and  still  a  small  stockholder, 
being  named  as  grantee  in  trust  in  the  deed. 

On  the  night  of  the  29th  June,  he  went  east  to  sell  them. 
There  had  been  some  talk  among  the  members  of  the  board, 
and  also  by  ])resident  Gere  and  by  the  committee,  or  one  of 
them,  with  Clark,  about  allowing  creditors  to  take  these  bonds 
*  at  ninety-two  per  cent,  for  their  claims;  and  at  a  meeting  of  the 
board  on  the  evening  before,  a  motion  was  carried  ''  tliat  those 
holding  notes  of  the  com})any  be  permitted  to  exchange  them 
for  bonds  at  ninety-two  per  cent,  of  their  face  value,  and  that 
the  committee  be  instructed  to  make  the  exchange. 

It  is  claimed  by  appellants,  and  there  is  evidence  tending  to 
show,  that  at  this  meeting  and  after  the  motion  was  adopted, 
Harris,  Gere,  Willis,  Strong  and  McKinley  said  they  accepted 
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or  would  accept  bonds  at  that  rate  for  their  notes,  and  told 
McKinlev  for  what  he  might  sell  them  on  their  account:  and 
that  Clark  also,  before  then,  said  to  Mr.  Gere,  and  on  that 
night  to  Beardsley,  that  he  accepted  six  of  these  bonds  at  that 
rate  for  his  claim,  and  that  McKinley  might  sell  them  for  what 
he  could  get,  as  low,  if  need  should  be,  as  85  cents. 

It  appears,  however,  that  no  notes  were  then  surrendered 
or  account  receipted,  nor  were  any  bonds  delivered  to  or  set 
apart  for  either  of  these  creditors  or  for  any  other;  and  if 
these  directors  then  acquired  any  right,  as  creditors,  to  any  of 
these  bonds,  by  virtue  of  such  acceptance,  they  waived  and 
relinquished  it  by  their  action  of  July  ISth  following,  a 
hereinafter  stated.  But  a  principal  question  involved  is 
whether  Clark  thus  acquired  a  right  to  six  of  the  bonds  with 
the  security  of  the  trust  deed. 

The  master  found  that  this  arrangement  to  pay  his  claim  in 
full  with  these  bonds,  if  made,  was  a  fraud  upon  the  rights  of 
other  creditors,  and  the  Circuit  Court  approved  this  finding. 

We  apprehend  this  was  a  mistaken  view  of  the  matter. 
Unquestionably  the  arrangement  mentioned  would  have  been 
a  departure  from  the  original  intention,  and  might  have  been 
prejudicial  to  the  interests  of  other  creditors,  as  contemplated 
when  the  bonds  and  trust  deed  were  ordered  to  be  executed. 
But  it  is  to  be  observed  that  creditors  were  not  parties  to  the 
deed  nor  intended  to  be.  The  cestuis  que  trust  were  the  bond- 
holders. None  of  the  bonds  had  yet  been  sold.  If  they  had 
been  the  proceeds  would  have  belonged  to  the  company.  It 
could  have  disposed  of  them  in  a  manner  different  from  that 
originally  intended,  if  it  saw  lit  It  might  have  paid  Clark  hi 
full,  without  wrong  to  other  creditors  thereby  postponed  or 
left  unpaid.  No  disposition  of  them  would  have  affected  the 
rights  of  the  bondholders — the  only  parties  having  any  rights 
under  the  deed  as  against  the  company.  So,  until  sold,  the 
bonds  themselves  belonged  to  the  company,  and  for  the 
same  reason  it  could  dispose  of  them  in  a  manner  different 
from  that  originally  intended.  It  could  use  them,  as  it  might 
have  used  the  proceeds,  in  the  payment  of  a  preferred  debt 
or  debts.  Creditors  had  no  vested  right  in  the  original  order 
for  the  execution  and  disposition  of  these  securities. 
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But  we  reach  the  same  conclusion  upon  the  question  of  pri- 
ority of  Clark's  claim,  by  finding,  as  we  do  from  all  the  evi- 
(lonco,  that  ho  did  not,  in  fact,  acquire  a  title  to  any  bonds. 
While  it  was  testified  that  he  said  he  accepted  six  of  them 
unconditionally,  we  think  the  proof  is  that  though  no  condi- 
tion was  expressed,  it  was  his  intention  and  the  understanding 
of  the  board,  that  upon  the  assumption  of  a  sale  to  be  made 
without  delay,  he  would  accept  the  proceeds  of  six,  to  be 
charged  to  him  at  92  cents  on  the  dollar  of  their  face  value, 
and  not  that  he  would  take  the  bonds  themselves  with  the  risk 
of  failure  to  sell  them.  This  risk  was  not  referred  to  in  either 
of  the  conversations  with  him  about  taking  bonds — a  fact 
which  indicates  that  no  such  thing  was  contemplated,  or  at 
least  that  it  was  understood  he  took  none.  His  claim  was 
due.  He  had  been  pressing  for  his  money.  He  had  declined 
president  Gere's  proposition  to  take  the  company's  note  bearing 
interest  at  eight  per  cent,  because  he  needed  money  so  much 
that  he  would  submit  to  a  considerable  sacrifice  to  get  it.  He 
knew  the  company  was  embarrassed.  It  was  not  probable,  there- 
fore, that  he  would  take  the  risk  of  holding  them  five  years, 
with  interest  at  six  per  cent,  for  the  chance  of  selling  them  in 
New  York  or  elsewhere  even  at  85  cents.  The  understanding 
with  him  was  the  same  as  that  with  the  note-holding  direct- 
ors— that  the  bonds  were  to  be  sold  without  delay,  if  possi- 
ble, in  which  case  they  would  take  the  proceeds  of  so  many  as 
would  pay  their  respective  claims  at  92  cents,  whatever  those 
proceeds  might  amount  to.  No  bonds  were  delivered  or  set 
apart  to  either  of  them,  no  note  was  surrendered  or  credit 
given  by  either  of  them.  It  was  all  upon  condition  that  the 
bonds  would  be  sold  for  not  less  than  the  rate  agreed  on. 
The  bank  held  judgment  notes  for  over  $6,000.  Harris  rep- 
resented it  as  cashier.  It  is  not  a  bank's  or  cashier's  wav  to 
surrender  such  claims  for  five  year  bonds  bearing  six  per  cent 
interest  if  there  is  doubt  about  making  sale  of  them.  And  as 
Harris  did,  and  intended,  so  did  they  all. 

McKinley  took  the  bonds  to  New  York  but  failed  to  effect 
a  sale  at  any  price.  A  like  effort  was  made  in  Chicago  with 
a  like  result     He  returned  on  the  15th  or  16th  of  July,  bring- 
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ing  back  the  bonds  and  reporting  his  failure.  The  arrange- 
ment intended  for  the  payment  of  these  note-holding  direct- 
ors and  Clark  was  thus  ineffectual,  and  therefore  abandoned, 
at  least,  for  a  time.  At  a  meeting  of  the  board  on  the  even- 
ing of  the  17th,  it  was  proposed  by  the  committee  to  hypoth- 
ecate sixteen  of  these  bonds  at  fifty  per  cent  of  their  face  value, 
to  secure  loans  for  six  months  to  meet  their  pressing  necessi- 
ties. Harris  opposed  this  proposition,  not  because  the  origi- 
nal scheme  was  not  a  recognized  failure,  but  because  this  would 
not,  in  his  opinion,  be  dealing  honorably  with  the  other  credit- 
ors. He  thereby,  in  effect,  gave  notice  to  the  board  that  though 
a  majority  vote  in  its  favor  might  bind  liim  as  a  member, 
neither  the  bank,  nor  he,  as  its  agent,  would  be  a  party  to, 
or  bound  by  if.  If  they  proceeded  to  adopt  it,  they  would 
do  so  subject  to  his  and  its  right  to  avail  themselves  of  all 
lawful  means  for  the  security  of  their  claims.  The  meeting 
lasted  until  after  midnight  and  the  proposition  was  then 
defeated.  At  another,  however,  held  on  the  afternoon  of  the 
next  day,  in  the  nbsence  of  Harris  and  two  other  members,  the 
motion  was  renewed  by  Beardsley  and  carried,  with  the  further 
provision  "that  the  bonds  remaining  in  the  hands  of  the  com- 
mittee, after  taking  out  the  $8,000;  and  except  such  as  had 
been  sold,  if  any  had  been  sold,  be  held  for  all  of  the  creditors 
of  the  company  at  July  18th,  and  that  if  any  sales  be  made 
the  amount  realized  on  the  same  be  paid  pro  rata  to  such 
creditors."  This  would  seem  to  show,  and  it  is  admitted,  that 
the  directors  who  held  notes  were  not  then  claiming,  for  them- 
selves or  against  any  other,  that  they  had  title  to  any  of  the 
bonds  and  that  their  notes  were  thus  paid.  It  shows,  further, 
they  did  not  understand  that  any  had  been  sold  to  Mr.  Clark 
and  the  debt  to  him  thereby  paid.  Clearly  they  did  not  pro- 
pose to  insist  that  he  should  be  charged  with  them  at  92 
cents.  This  motion  was  mide  by  Bjardsley,  who  testified 
to  Clark's  unconditional  acceptance  in  June,  and  yet  it  was 
manifestly  intended  to  let  him  determine,  now  that  the  attempt 
to  make  a  sale  had  failed,  whether  it  was  or  was  not  intended 
to  be  conditional  upon  the  success  of  that  attempt. 

For  these  reasons,  we  think,  it  was  so  intended  by  him  and 
understood  by  the  board. 
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In  the  forenoon  of  the  18th  of  July,  after  this  discussion 
and  temporary  defeat  of  the  plan  of  hypothecation,  and  before 
the  proposition  was  renewed  and  carried  and  also  before  the 
trust  deed  was  filed  for  record,  Harris  took  judgment  by  con- 
fession against  the  company  in  favor  of  himself  and  of  the 
bank,  respectively,  upon  the  judgment  notes  before  mentioned. 
The  master  regarding  all  the  creditors  whose  claims  accrued 
before  May  28,  1884,  as  cestuis  que  trusty  treated  these  judg- 
ments as  subject  to*  the.  lien  of  the  deed,  because  Harris,  and 
the  bank  through  liim,  had  actual  notice  of  it,  but  the  Circuit 
Court  held  them  to  be  the  prior  liens  upon  the  real  estate 
and  fixtures. 

For  the  reasons  already  given  we  concur  with  the  court  upon 
this  point.  If  the  experiment  contemplated  by  the  deed  or 
by  any  plan  for  the  disposition  of  the  bonds  or  their  proceeds 
to  which  Harris  had  agreed  or  submitted,  had  been  still  pend- 
ing, good  faith  would  have  forbidden  the  taking  of  these 
judgments.  But  no  rights  had  become  vested  under  the  deed. 
Nobody  had  taken  or  was  expected  to  take  a  bond  upon  any 
terms  that  had  been  prescribed.  The  absolute  necessity  of 
some  further  and  material  modification  of  those  terms  or  of 
resorting  to  some  other  method  for  raising  means,  was  fully 
recognized.  Neither  the  bank  nor  any  other  creditor,  tliough 
advised  of  what  had  been  proposed  and  attempted  by  the 
board,  was  bound  to  wait  indefinitely  for  further  experiments, 
but  was  at  liberty  to  proceed  as  if  no  deed  had  been  made. 

No  execution  having  been  issued  thereon  these  judgments 
were  not  liens  upon  the  personal  property  described  in  the 
deed.  Question  is  made, as  to  what  was  personal  property 
and  what  fixtures.  Consisting  of  machinery  used  in  connec- 
tion with  the  building,  it  is  difficult  for  us  to  determine,  from 
the  evidence  in  the  record  describing  the  several  items,  how 
to  classify  them.  We  are  inclined  to  think  the  master's  find- 
ings in  reference  to  them,' approved  and  adopted  by  the  de- 
cree, were  not  correct  in  some  instances — the  fanning  mill,  for 
example,  and  perhaps  others.  But  we  see  no  inequity  in  hold- 
ing everything  as  personalty  that  was  declared  by  the  deed  to 
be  such,  as  against  the  judgments,  not  because  the  deed  is  at 
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all  operative  as  an  incumbrance  prior  to  the  judgments,  but 
because  Harris  had  thereby  recognized  those  articles  and  ma- 
chines as  personal  property.  The  intention  of  the  board, 
tluis  manifested,  to  ti'eat  them  as  such,  ought  certainly  to  be 
regarded  as  a  very  weighty,  if  not  a  controlling,  circumstance 
in  fixing  their  character. 

Tlie  sixteen  bonds  having  been  hypothecated  upon  the  se- 
curity of  the  trust  deed,  in  pursuance  of  the  resolution  of  the, 
board,  the  holders  of  those  bonds  should  have  the  benefit  of 
that  security,  subject  only  to  the  prior  liens  of  the  judgments, 
that  is,  should  be  first  paid  out  of  the  proceeds  of  the  real  es- 
tate and  fixtures  remaining,  if  any  there  shall  be,  after  pay- 
ment of  the  judgments,  and  first  of  all  out  of  the  proceeds  of 
the  personal  property.  They  have  the  first  lien  upon  the  lat- 
ter, and  the  next  after  the  judgments  upon  the  former. 

Except  as  above  indicated  to  the  contrary,  the  decree  of  the 
Circuit  Court  will  be  aflSrmed. 

AflJrmed  in  part,  reversed  in  part,  and  remanded,  with 
du-ections  to  modify  the  decree  in  accordance  with  this  opinion. 


•  Darwin  C.  Miner,  for  use,  etc., 

V. 

Davidson  Reed  et  al/ 
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Art  ion  on  Replevin  Bond — Parties — Former  Adjudkafxon — Wiwvity  of 
Principal — Suggestion  on  Recofd — Practice  in  Justice  Court — Fraud — 
Judg  men  t — Impeachment  Co  I  later  a  I  ly — Ajjpea  I — Rehearing — Pra  ct  ice. 


1.  In  ah  action  on  a  replevin  bond,  it  is  held:  That  a  record  showing 
a  judgment  for  the  defendants  in  a  former  suit,  broujfht  by  the  plaintiff  upon 
the  same  bond  against  the  sureties  only,  was  competent  to  suRtiiiii  a  plea  of 
former  adjudictition  in  an  action  ajsrainst  all  the  obligors,  as  it  appears  from 
said  record  that  the  principal  was  omitted  because  a  minor;  that  on  appeal 
from  the  Justice  the  suggestion  of  the  minority  of  the  principal  on  the  record 
was  the  proper  practice;  and  that  a  replication  to  the  plea  of  a  former  adju- 
dication does  not  set  ont  such  a  case  of  fraud  on  the  part  of  the  defendants 
as  would  be  sufficient  to  avoid  the  judgment  in  question. 

2.  Id  suits  before  Justices,  and  on  appeal  from  their  judgments,  no  writ- 
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ton  pleadings  being  required,  effect  is  given  to  all  evidence  that  would  be 
adniissible  in  a  court  ot  record  under  any  proper  pleadings. 

8.    An  objection  based  upon  an  alleged  variance  between  the  pleadings 
and  proofs,  can  not  be  first  raised  in  this  court. 

[Opinion  filed  June  ii5,  1887.] 

In  error  to  the  Circuit  Court  of  Jersey  County;  the  Hon. 
G.  W.  IIerdman,  Judge,  presiding. 

Mr.  Joseph  S.  Caer,  for  plaintiff  in  error. 

Messrs.  IIamilton  &  Slaten,  for  defendants  in  error. 

Pleasants,  J.  This  action  was  brought  on  a  replevin  bond 
given  by  defendants  in  error  to  Miner,  the  Constable,  who 
executed  the  writ  in  the  suit  of  Keed  against  "Wiggins.  The 
breach  assigned  was,  that  though  Wiggins  had  judgment  for  a 
return  of  the  property  it  was  not  returned,  but  was  eloigned 
by  Keed  and  converted  to  his  own  use.  There  were  several 
issues  joined,  but  the  defense  was  successfully  made  below 
upon  the  plea  of  a  former  adjudication.  The  court  instructed 
the  jury  to  find  for  the  defendants,  refused  a  new  trial  and 
entered  judgment  upon  the  verdict  so  found,  on  which^ 
plaintiff  sued  out  this  writ  of  error. 

From  the  records,  files  and  evidence  introduced  under  the 
plea  mentioned,  it  appears  that  the  plaintiff  in  error  liad 
brought  suit  upon  this  same  bond  against  the  sureties  only, 
Dowdall  and  Darby,  before  a  Justice  of  the  Peace,  in  which 
the  Circuit  Court,  on  appeal,  at  first  admitted  the  bond,  but 
afterward,  upon  evidence  that  certain  erasures  and  interline- 
ations (not  properly  shown  by  this  record)  were  made  after 
its  execution,  withdrew,  it,  whereupon  plaintiff  got  leave  to 
amend  his  writ  by  striking  out  the  words,  "Darwin  C.  Miner, 
who  sues  for  the  use  of,"  and  then  offered  it  as  a  spoliated 
bond  (whatever  may  be  meant  by  such  an  offer),  but  it  was 
again  excluded  by  the  court  and  a  verdict  was  returned  for  the 
defendants,  on  wliich  judgment  was  duly  entered. 

The  plea  of  former  adjudication,  with  the  others,  was  fi]cd 
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in  the  case  under  the  title  of  "Darwin  C.  Miner,  who  sues  for 
the  use  of  John  Wiggins,  v.  William  L.  Dowdall  and  John  0. 
Darby,"  and  averred  that  ^*  the  plaintiff"  heretofore  impleaded 
"the  defendants,"  etc.,  and  that  the  suit  was  upon  the  same 
bond  in  the  declaration  mentioned  and  for  no  other  cause  of 
action  whatever. 

A  demurrer  to  this  plea  having  been  overruled,  plaintiff 
replied,  1,  nul  iiel  record^  and  2,  a  traverse  of  the  alleged 
identity  of  the  cause  of  action,  on  which  issues  were  joined. 
Upon  the  trial  of  these  he  objected  to  the  records  and  files  in 
the  former  suit,  when  offered  by  defendants  in  connection 
with  oral  testimony  to  the  identity  of  the  bond,  but  the  court 
admitted  them. 

The  ground  'of  objection  here  nrged  is  alleged  variance 
between  the  allegations  and  proofs,  both  as  to  parties  and 
cause  of  action,  but  this  can  not  avail  him  because  it  was  not 
specifically  brought  to  the  attention  of  the  court  below, 
according:  to  the  rule  declared  in  St  Clair  Co.  Ben.  Soc.  v. 
Fietsam,  97  111.  474,  480,  and  other  cases.  The  general  objec- 
tionj  however,  does  raise  what  we  regard  as  the  only  question 
of  importance  presented  by  this  record,  namely,  its  com- 
petency. 

Treating  the  plea  as  a  good  plea  of  a  former  judgment,  in 
bar,  we  are  of  opinion  these  records  and  files  were  not  com- 
petent evidence  upon  the  issue  on  trial.  They  showed  that 
the  suit  was  brought  before  a  Justice  of  the  Peace  and  with- 
out written  pleadings,  but  that  it  was  against  Dowdall  and 
Darby  only,  on  a  joint  and  several  bond  executed  by  them  and 
JKeed.  The  pleading,  in  such  a  case,  being  determined  by  tlie 
evidence,  it  is  as  if  plaintiff  had  declared  on  the  bond  offered, 
alleging  its  execution  by  Reed  also,  but  showing  no  reason 
why  he  was  not  joined  as  a  defendant  The  pleading,  there- 
fore, did  not  state  a  case  on  which  ho  could  lawfully  have 
judgment  against  the  defendants,  and  the  defect  was  such  as 
could  be  reached  by  a  motion  in  arrest,  as  well  as  by  demurrer, 
or  on  error.  A  plea  of  non-joinder  in  abatement  was  not 
necessary.  Cummings  v.  People,  50  111.  132,  and  cases  tliere 
cited. 

Tot-  XXV  IS 
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And  since  a  judgment  for  the  plaintiff  could  not  have  been 
lawfully  rendered  because  of  such  defect  in  the  ])leadingy 
whatever  may  have  been  the  proof,  the  judgment  for  defend- 
ants is  not  a  bar  to  another  action  upon  the  same  bond  with 
proper  parties  and  allegations.     Smalley  v.  Edry,  19  111.  207. 

The  fact  that  plaintiff  had  no  legal  cause  of  action  against 
the  two  sued,  and  it  was  so  adjudged,  would  have  no  tendency 
to  prove  that  he  had  none  upon  the  same  instrument  against 
one  or  all  three  of  the  obligors.  That  is  all  this  evidence 
proved,  all  that  the  judgment  could  prove,  and  what  the  court 
ruled  in  reference  to  erasures  or  interlineations  in  the  bond, 
or  upon  other  interlocutory  questions  arising  on  the  trial,. is 
not  res  adjvdicata.  It  was  therefore  error  to  admit  this  evi- 
dence. 

In  this  view  it  is  unnecessary  to  pass  upon  the  sufficiency  of 
the  third  replication  to  said  plea,  setting  up  fraud  in  procuring 
the  judgment  referred  to. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
herein  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 

On  petition  for  rehearing. 

[Opinion  filed  June  25,  1887.] 

Pleasants,  P.  J.  Upon  petition  by  defendants  in  error  for 
rehearing,  our  attention  is  called  to  a  fact  appearing  in  the 
record  introduced  to  sustain  the  plea  of  former  adjudication, 
but  somehow  overlooked,  which  is  decisive  against  the  con- 
clusion we  formerly  reached. 

We  held  that  record  incompetent  for  the  reason  stated — 
that  it  showed  a  judgment  for  the  defendants  in  a  suit  brought 
by  plaintiff  in  error  against  Dowdall  and  Darby  only,  upon 
this  same  bond,  which  is  executed  by  Reed  also,  without  show- 
ing any  reason  why  he  was  not  joined.  Such  a  judgment,  with- 
out such  reason,  would  be  no  bar  to  another  action  against  all 
the  joint  obligors. 

We  adhere  to  that  opinion  notwithstanding  the  argument 


rn 
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presented  in  this  petition.  Our  position  was  that  without 
anythino^  in  the  record  or  other  evidence  to  show  that  Kecd 
was  an  infant,  it  could  not  be  presumed  he  was,  or  that  plaint- 
iff claimed  he  was,  and  therefore  omitted  him.  In  other 
words,  the  claim  would  not  be  presumed  to  have  been  broader 
than  the  case  as  presented  bj  him.  It  is  true  that  in  suits 
before  Justices  of  the  Peace,  and  on  appeal  from  their  judg- 
ments, no  written  pleadings  being  required,  eflfect  will  be  given 
to  all  evidence  that  would  be  admissible  in  a  court  of  record 
under  any  proper  pleadings.  But  if  evidence  for  the  plaint- 
iff is  wanting  the  court  could  not  properly  find  or  adjudge  as 
if  it  had  been  presented,  nor  could  any  possible  pleading  on 
his  side  supply  the  defect. 

We  supposed  that  such  was  the  case  here,  but  in  this,  it  ap- 
pears, we  were  mistaken.  The  record  offered  and  admitted 
shows  the  following  minute  entered  by  the  court  before  the 
trial :  "  Minority  of  the  principal  in  the  bond  sued  upon,  Da- 
vidson Keed,  suggested."  This,  we  think,  was  proper  practice 
in  sueh  a  case  (1  Ch.  PI.  43)  and  made  the  record  competent 
evidence  of  a  former  adjudication. 

It  thus  becomes  necessary  to  pass  upon  the  suflSciency  of 
the  third  replication  to  that  plea,  to  which  a  demurrer  was 
sustained  and  which  is  as  follows:  "And  the  plaintiffs,  for 
further  replication  to  the  plea  of  the  defendants  by  them 
thirdly  above  pleaded,  say,  plaintiffs  precludi  nouy  because 
they  say  that  upon  the  trial  of  said  cause  in  said  Circuit  Court 
of  Jersey  County,  Illinois,  when  and  wherein  the  judgment 
mentioned  and  set  forth  in  and  by  said  plea  was  by  said  court 
rendered,  said  defendants  well  knowing  the  truth  in  that 
behalf  and  that  to  maintain  their  issues  therein,  the  plaintiffs 
therein  and  herein  would  be  required  to  aver  and  maintain  the 
validity  and  due  and  proper  execution  of  the  writing  obliga- 
tory herein  sued  on,  and  mentioned  and  set  forth  in  and  by 
l)laintiff8'  declaration  herein  filed,-  with  intent  to  defraud,  the 
then  and  now  plaintiffs  did,  upon  said  trial,  produce  and  cause 
to  be  sworn  and  examined  therein  witnesses  who  testified  that 
certain  erasures  and  interlineations,  then  and  now  appearing 
upon  the  face  of  said  writing  obligatory,  were  therein  and 
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thereon  made  after  the  signing  of  said  writing  obligatory,  by 
means  of  which  testimony  they,  the  defendants,  then  and  there 
upon  the  said  trial,  procured  an  order  of  said  court  to  be  made 
whereby  said  writing  obligatory  was  excluded  from  the  con- 
sideration of  the  jury,  when  in  truth  and  in  fact  the  defend- 
ants then  and  there  well  knew  that  such  erasures  and  interlin- 
eations so  then  and  now  appearing,  viz.,  on  the  face  of  said 
writing  obligatory,  was  not  and  were  not  made  after  the  sign- 
ing of  the  same  by  the  defendants,  but  was  made  and  were  made 
theretofore,  and  the  plaintiffs  aver  that  by  reason  thereof  and 
for  none  other,  said  judgment  was  rendered,  and  so  the  plaintiffs 
say  that  by  means  of  the  premises  aforesaid  the  said  defendants 
did  then  and  there  by  their  fraud,  obtain  and  procure  the  said 
judgment  to  be  entered  in  and  by  said  court,  wherefore  they 
pray  judgment  if,"  etc. 

If  a  judgment  may  be  collaterally  impeached  for  fraud  of 
the  party  in  obtaining  it,  as  we  incline  to  think  it  may,  we  are 
of  opinion  that  this  replication  does  not  set  forth  such  a  case 
of  fraud  on  the  part  of  the  .defendants  as  would  be  sufficient 
to  avoid  the  judgment  here  in  question.  It  does  not  aver  or 
imply  that  the  witnesses  referred  to  were  corrupt,  much  less 
that  they  were  corrupted  by  the  defendants,  nor  even  that 
the  defendants  knew,  when  the  witnesses  were  introduced, 
just  how  they  would  testify.  It  must  be  presumed  they  were 
honest.  They  must  have  testified  from  personal  knowledge, 
according  to  their  best  recollection,  and  been  subjected  to  the 
usual  and  proper  tests.  It  does  not  appear  how  the  defend- 
ants could  know  or  why  they  should  recollect  the  facts  any 
better,  but  if  they  did,  and  believed  they  did,  and  their  recol- 
lection was  different,  still  they  were  not  bound  to  contradict 
these  witnesses  nor  to  decline  the  benefit  of  their  honest  testi- 
mony. 

We  think  the  replication  was  bad  in  substance,  and  per- 
ceiving no  material  error  in  the  record  the  judgment  will  be 
affirmed. 

Judgment  affirmed* 
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St.  Louis,  Vandalia  &  Terre   Haute  Eailroad 

Company 

V. 

Nicholas  Hurst. 

Railroads — Injuries  to  Stock — Evidence — Signals — Instructions, 

1.  In  an  action  a^inst  a  railroad  company  to  recover  damnpfes  for  inju- 
ries to  stock  at  a  highway  crossing,  it  is  held:  That  it  was  for  the  plaintiff 
to  show  that  the  defendant  caused  the  injuries  complained  of,  by  other  evi- 
dence than  the  mere  occurrence  thereof;  and  that  the  law  raises  no  pre- 
sumption as  to  the  effect  of  the  omission  of  the  usual  signals. 

2.  It  is  error  to  give  an  instruction  having  no  basis  in  the  evidence. 

[Opinion  filed  July  2, 1887.] 

Appeal  from  the  Circnit  Court  of  Clark  County ;  tbe  Hon. 
James  F.  Hughes,  Judge,  presiding. 

Messrs.  John  G.  Williams  and  T.  J.  Golden,  for  appellant. 
Messrs.  Whitehead  &  Jones,  for  appellee. 

Per  Curicmt.  In  the  court  below,  on  appeal  from  a  Jus- 
tice of  tlie  Peace,  appellee  obtained  judgment  on  verdict  for 
$58  against  appellant  for  killing  one  cow,  crippling  another 
and  also  a  hog,  belonging  to  him,  by  its  freight  train  going 
east  on  the  morning  of  July  26,  1885. 

He  charges  that  the  statutory  signals  by  whistle  and  bell 
were  not  given,  and  that  the  train  hands  ought  to  have  seen 
the  stock  in  time  to  stop.  The  cows  approached  the  track 
from  the  north  by  a  lane,  and  were  struck  on  the  crossing.  It 
is  not  denied  that  the  right  of  way  was  clear  to  the  crossing, 
until  the  train  was  too  i.ear  to  be  stopped  before  reaching  it 

The  engineer  and  fireman  say  they  did  not  see  them  until 
they  were  coming  up  the  approach  or  embankment,  150  or 
200  yards  from  the  engine,  and  that  every  effort  then  possible 
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was  made  to  prevent  a  collision.  And  it  is  by  no  means  clear 
that  they  ought  to  have  seen  them  before  they  came  upon  the 
right  of  way,  for,  though  the  description  of  the  locality  is  not 
very  definite  in  the  testimony,  we  understand  from  it  that 
there  was  '•  something  of  a  grove"  between  the  track  west  of 
the  crossing  and  the  lane,  which  at  that  leafy  season  and  with 
the  fence  may  have  prevented  it  from  many  points  of  obser- 
vation from  the  train,  and  they  were  not  bound  to  be  look'ng 
at  every  moment,  to  the  lane.  But  had  they  seen  them  com- 
ing down  the  lane,  that  fact  would  not  have  required  them, 
in  the  exercise  of  proper  care,  to  stop  or  slow  the  train.  It 
would  have  furnished  no  reason  to  suppose  the  cattle  would 
continue  to  come  on  and  attempt  to  cross  the  track  immedi- 
ately before  the  train. 

In  relation  to  the  signals  there  was  the  usual  conflict  of  evi- 
dence. The  train  hands  were  positive  they  were  given,  and 
the  plaintiff's  witnesses  didn't  hear  them.  It  was  for  the  jury 
to  determine  that  question.  But  the  trouble  with  the  case  is 
that  if  they  were  not  given,  there  is  not  a  particle  of  evidence 
in  the  record,  that  we  can  discover,  which  tends  to  show  that 
this  omission  was  the  cause  of  the  injury.  It  may  have  been, 
and,  so  far  as  the  proof  shows,  it  may  as  well  not  have  been ; 
either  finding  must  be  the  merest  guess.  IN^o  intelligei^J  rea- 
son can  be  assigned  for  anything  like  confidence  in  either. 
Here  was  a  heavy  train  of  twenty-eight  cars.  When  the  cow^ 
emerged  from  the  lane  upon  the  right  of  way,  if  not  before, 
they  must  have  heard  and  seen  it,  coming  to  cross  the  line  on 
which  they  were  going.  If  the  sight  and  sound  of  its  motion, 
so  near  and  in  such  direction,  did  not  arrest  or  hasten  theirs  so 
as  to  avoid  the  collision,  with  what  reason  can  it  be  said  or 
thought  that  the  whistle  sounded  a  quarter  of  a  mile  away, 
and  the  continuous  ringing  of  a  bell  on  the  engine,  added  to 
the  racket,  would  or  would  not  have  produced  such  an  effect  ? 
We  have  now  come  to  know,  judicially,  that  cattle  on  a  high- 
way, approaching  a  railroad  crossing,  will  sometimes  be  arrested 
or  frightened  back  by  the  sight  and  sound  of  a  coming  train, 
and  sometimes  will  not  be  by  the  whistling  and  ringing  in  addi- 
tion. The  law  raises  no  presumption  as  to  the  effect  of  the  omis- 
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sion  of  these  signals.  It  was  not  for  the  defendant  to  show  it  did 
not  cause  the  injury  but  for  the  plaintiff  to  show  affirmatively 
that  it  did.  The  occurrence  of  the  injury  does  not  tend  to 
show  it  Tliis  rule,  requiring  such  proof  apart  from  the  more 
injury  itself,  has  been  so  often  declared  that  we  refrain  from 
citations. 

In  this  case,  so  far  as  relates  to  the  cows,  we  think  it  was 
not  made,  and  that  the  instruction  given  to  the  jury  upon  that 
hypothesis  was  without  foundation  in  the  evidence.  The 
judgment  will  therefore  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


JoHS   Schweyer 

V. 

F.  Oberkoetter. 


Praefiee — Pieaditiff — Error  without  Prejudice — Intoxicating  Liquoi' 
Dealer  in — Negotiable  Instrument — Assignment, 

1.  ■  Where  a  judgment  has  been  set  aside  and  the  defendant,  tinder  a  leave 
to  p1e«d  to  the  merits  only,  files  a  good  dilatory  plea,  the  sustaining  of  a 
demurrer  thereto  is  not  such  error  as  will  reverse. 

2.  A  discontinuance  after  verdict,  as  to  one  of  two  defendants  sued 
jointly,  is  merely  an  amendment  and  does  not  entitle  the  other  defendant 
to  plead  in  abatement. 

3.  The  assignment  of  a  due  bill  payable  in  whisky  or  wine  does  not 
make  the  assignor  a  dealer  in  intoxicating  liquors. 

[Opinion  filed  July  2,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding. 

Messrs.  Ebbbioe,  Luoas  &  Spencer,  for  appellant 

Mr.  John  T.  Lillabd,  for  appellee. 

Appellant  claims  the  discontinuance  as  to  his  co-defendant 
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made  the  cause  a  new  suit  as  to  him  alone,  the  same  as  if  he 
liad  been  originally  sued  alone  in  McLean  County  and  served 
in  Cook  County.  There  are  two  grave  mistakes  in  his  claim: 
First,  it  was  not  a  new  suit.  111.  Stat.  Chap.  10,  Sec  2  and 
24,  last  sentence;  Thomas  v.  Fame  Ins.  Co.,  li>8  111.  91; 
Teutonia  Life  Ins.  Co.  v.  Mueller,  77  111.  22:  Dickson  v.  C, 
B.  &  Q.  K  R  Co.,  81  111.  215 ;  Cogsliall  v.  Beesley,  76  III. 
445;  Haynie  v.  C.  &  A.  R.  R.  Co.,  9I1L  App.  105 ;  Graham 
V.  Fulford,  73  III  596;  C.  S.  Ins.  Co.  v.  Ludwig,  108  III 
514;  Black  V,  Womer,  100  111.  328. 

Appellant,  regardless  of  whether  the  original  summons  to 
him,  or  the  manner  or  place  of  its  service  upon  him,  was  reg- 
ular and  proper,  or  defective,  irregular  and  void,  had  sub- 
mitted himself  and  his  cause  to  the  jurisdiction  of  the  court 
and  w'as  estopped  by  his  own  voluntary  acts  (to  use  the  lan- 
guage of  the  statute),  by  "appearing  and  defending,"  not 
jointly  with  Welch,  but  by  his  own  separate  and  individual 
pleas  and  evidence,  the  merits  of  his  indebtedness  to  appellee. 

Having  entered  his  appearance  and  submitted  to  the  juris- 
diction of  the  court  balow,  he  is,  according  to  tho  repeated 
decisions  of  our  Supreme  and  Appellate  Courts,  as  effectively 
bound  by  its  proceedings  and  judgment  as  if  he  had  resided 
in  and  had  been  served  in  McLean  Count}'.  Herkimer  v. 
Sharp,  5  111.  App.  620;  Bangor  Furnace  Co.  v.  Magill,  108 
111.  656;  Mix  v.  People,  106  111.  425;  Mineral  Pt  R.  R.  Co. 
v.  Keep,  22  111.  9;  Dunning  v.  Dunning,  37  111.  306;  Mitchell 
V.  Jacobs,  17  111.  295;  O'Brien  v.  Haynes,  61  111.  41)4;  Swift 
v.  Lee,  65  III.  336  ;  Fonville  v.  Monroe,  74  111.  126 ;  Pro- 
tection Life  Ins.  Co.  v.  Palmer,  81  III.  88;  Lawrence  v.  Jar- 
vis,  32  111.  304;  Baldwin  v.  Murphy,  82  111.  485;  Ilibbard  v. 
Holloway,  13  111.  App.,  101;  Martin  v.  Judd,  60  111.  78; 
Long  V.  Trabue,  8  111.  App.  132 ;  Knott  v.  Pepperdine,  63 
111.  219. 

The  only  object  of  the  Federal  statutes,  requiring  dealers  in 
liquor  to  take  out  license,  is  to  impose  a  penalty  on  the  party 
offending /br  the  purpose  of  revenue^  and  not  to  vitiate  a  con- 
tract of  sale,  nor  to  protect  the  public,  nor  to  promote  public 
policy.     Even  if  the  sale  was  one  which  was  tainted  with  ille- 
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gality,  the  point  conld  only  be  made  against  the  wrongful 
vendor  and  not  against  the  vendee,  Oberkoetter.  But  as  the 
revenue  law,  which  it  is  claimed  was  violated,  was  not  to  prO' 
teet  the  public,  nor  a  police  regulation,  but  for  revenue  only, 
it  would  not  aflfect  or  vitiate  a  sale  of  liquor  by  an  unlicensea 
seller.  Benjamin  on  Sales,  3d  Edition,  §  530  et  sey.  and  notes ; 
Larned  v.  Andrews,  106  Mass.  436 ;  Smith  v.  Mawhood,  14 
Mees.  &  W.  452;  Aiken  v.  Blaisdell,  41  Yt  655. 

In  no  sense  did  "Welch  deal  or  traffic  in  intoxicating  liquors 

by  selling  the  negotiable  note  in  question  to  aj)j^ellee  payable 

in  wine  or  whisky.     Our  statute,  Sees.  3  and  4  of  Chap.  98, 

makes  this  note  a  negotiable  instrument,  though  payable  in 

an  article  of  personal   property.     Being  negotiable,  the  legal 

effect  of  the  note  was  that  appellant  would  ]^ay  to  the  payee, 

Welch,  or  to  Oberkoetter,  or  to  any  other  person  as  Welch's 

assignee  of  the  note,  the  wine  or  whisky  therein  named.     By 

the  act  of  negotiating  and  transferring  the  note  Welch  sold, 

not  whisky,  but  the  paper  or  obligation  to  pay.     If  Obeikoet- 

ter  sues  Welch  lie  can  not,  on  this  note,  declare  for  wine  or 

whisky,  but  for  the  money  demand  named  in  the  note,  ^175. 

Tlie  suit  at  bar  on  this  note  is  not  and  could  not  be  for  the 

\  personal  property  named  in  the  note,  but  for  the  ?1T5  named 

I  in  the  note.     In  the  language  of  our  Supremo  Court,  "  the 

sum  expressed  indicates  the  true  amount  of  the  debt ;  the  other 

\>TOvision  is  inserted  for  the  benefit  of  the  debtor  and  relates 

I  exclusively  to  the  mode  of  payment.     If  he  does  not  avail 

I  himself  of  the  privilege  of  discharging  the  debt  in  pro]>erty 

i  the  obligation  becomes  a  naked  promise  to  pay  the  amount  in 

money."    Smith  v.  Dunlap,  12  111.  184  ;  Vanhooser  v.  Logan, 

3  Scam.  389;  Bilderback  v.  Burlingame,  27  111.  338;  Schnier 

V.  Fay,  12  Kan.  184. 

Pleasakts,  p.  J.     Judgment  below  was  for  plaintiff,  appel- 
lee, on  verdict  for  $175.     The  record  presents  no  question 
I  affecting  the  merits,  but  several  technical  points  of  practice 

I  only. 

Appellant,  a  liquor  dealer  residing  in  Chicago,  delivered  to 
Jeremiah  Welch,  of  McLean  County,  his  duo  bill,  as  follows : 
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Town  of  Salt  Creek  v.  ConimisKionera  of  Highways. 

Mr.  I.  R.  Brown,  for  appellant. 
ITr.  T.  N.  Mehan,  for  appellees. 

Pleasants,  P.  J.  This  action  was  commenced  before  a 
Justice  of  the  Peace  and  appealed  to  the  Circuit  Court,  where 
a  verdict  was  found  and  judgment  entered  thereon  for  de- 
fendants, appellees.  It  was  brought  to  recover  a  penalty  for 
alleged  neglect  to  perform  a  duty  enjoined  by  the  Eoad  and 
Bridge  Law. 

Sec.  89  of  that  act,  (Starr  and  Curtis'  Statutes,  Yol.  II,  p. 
2163)  declaj-es  that,  "if  the  Commissioners  of  Highways  shall 
refuse  or  neglect  to  perform  any  of  the  duties  enjoined  on 
them  by  this  act,  they  shall  severally  forfeit  not  less  than  $10, 
nor  more  than  $50,  and  may  be  proceeded  against  severally  or 
jointly  for  the  recovery  of  such  forfeiture  before  any  Justice 
of  the  Peace  in  the  proper  county  having  jurisdiction."  Sec. 
67  of  the  same  act  is  in  the  same  terms  except  that  it  omits 
the  words,"  of  Highways," after"  Commissioners,"  contains  the 
word  "  wilfully  "  before  "  neglect,"  and  the  words,  "  in  the  name 
of  the  town,''  after  "  proceeded  against." 

Sec.  71  prescribes  penalties  for  obstructing  a  highway, 
among  other  ways,  by  leaving  the  cuttings  of  hedges  thereon 
for  more  than  ten  days  "and  in  case  of  placing  any  obstruction 
on  the  highway  an  additional  sum  of  not  exceeding  S3  per 
day  for  every  day  he  shall  suffer  such  obstruction  to  remain 
after  he  has  been  ordered  to  remove  the  same  by  any  of  the 
Commissioners." 

It  further  provides  that  the  Commissioners,  after  having 
given  reasonjible  notice  to  the  ixsrson  obstructing,  of  such 
obstructions,  may  remove  the  same  and  recover  the  necessary 
costs  of  such  removal  from  the  party  obstructing,  to  be  col- 
lected before  any  Justice  of  the  Peace  having  jurisdiction. 

Along  the  west  line  of  a  public  highwtiy  for  half  a  mile,  on 
land  of  William  Allen,  in  the  town  of  Salt  Creek,  was  an  old 
hedge,  twenty  or  twenty-five  feet  high,  which  the  Commis- 
sioners in  May,  1885,  ordered  him  to  cut  down.  He  did  soi 
felling  it  into  the  highway  and  thus  obstructing  the  west  part, 
being  about  half  of  it     In  June  they  directed  the  path-master 
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to  notify  him  to  remove  it  He  saw  the  Commissioners  in  re- 
lation to  it,  and  ropresented  to  them  that  on  account  of  the 
pressure  of  his  business  it  would  be  a  serious  hardship  to  be 
compelled  to  remove  it  then.  It  was  green  and  heavy,  and 
its  removal  would  require  considerable  time  and  labor.  The 
Commissioners  had  no  means  in  hand  with  which  to  do  it 
themselves.  It  was  not  really  obstructing  travel  on  the  high- 
way, which  had  always  been  wholly  on  the  east  part  outside 
of  the  fallen  hedge. 

Under  these  circumstances  they  told  him  he  might  leave  it 
for  a  time,  unless  some  complaint  of  it  should  be  made,. and 
this  withdrawal  of  the  notice  and  the  failure  to  renew  it  con- 
stitutes the  neglect  for  which  the  suit  was  brought.  He  did 
leave  it  until  November  or  December  following,  no  complaint 
being  made,  and  then  removed  it.  In  March,  1S86,  this  action 
was  brought,  in  the  name  of  the  town,  but  really  by  a  party 
whom  the  Commissioners  had  recently  prosecuted  for  refusing 
to  comply  with  their  order  to  him  to  cut  down  a  hedge. 

Upon  these  facts  it  is  not  strange  that  the  jury  refused  to 
find  such  a  neglect  of  duty  as  should  subject  these  Commis- 
sioners to  a  forfeiture.  We  think  they  were  invested  with 
some  discretion  as  to,  the  time  when  the  removal  of  this  fallen 
hedge  by  Allen  should  be  insisted  on,  to  be  exercised  in  view 
of  the  hardship  to  him  as  well  as  the  interest  of  the  public, 
since  they  were  not  in  condition,for  want  of  money,  to  remove 
it  themselves,  and  liaving  such  discretion  they  would  be  liable 
only  for  wilful  neglect  of  duty.  Eyman  v.  The  People,  1 
Gilm.  4.  If  these  cora[)lainants  felt  aggrieved,  w^hy  did  they 
not  proceed  against  Allen  for  leaving  the  cuttings  on  the  high- 
way more  than  ten  days?  Or,  if  not  dis])osed  to  prosecute  for 
the  penalty  themselves,  under  Sec.  71,  why  did  they  not  enter 
complaint  to  one  of  the  Commissioners,  and  so  impose  upon 
them  the  imperative  duty  to  proceed  at  once  to  investigate, 
and,  if  good  cause  appeared,  to  prosecute,  under  Sec.  74? 

But  comment  is  unnecessary.     The  statement  of  the  case 
we  think,  justifies  the  verdict,  and  no  such  error  is  perceived 
in  the  rulings  of  the  court  as  would  warrant  a  reversal. 

Judgment  affit^jfied. 
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H.  C.  Agnew  et  al. 

V. 

A.  J.  Bball. 

Municipal  Corporations — Settlement  of  Judgment — Estoppel — Injunc 
Hon. 

Upon  appeal  from  a  decree  enjoining  the  collection  of  a  judgment  in 
favor  of  a  municipal  corporation,  this  court  declines  to  review  its  decision 
on  a  former  appeal. 

[Opinion  filed  July  14,  1887.] 

In  error  to  the  Circnit  Court  of  McDonough  County ;  the 
Hon.  0.  J.  SoHOFiELD,  Judge,  presiding. 

Messrs.  Georqb  D.  Tunnicliff,  L.  Y.  Shkeman  and  H.  C. 
Agnew,  for  plaintiffs  in  error, 

Messrs.  Neeoe  &  Blazer,  for  defendant  in  error. 

Conger,  P.  J.  This  case  was  before  this  court,  and  is 
reported  in  15  III.  App.  122.  The  case  was  reversed  and 
remanded,  and  the  decree  of  the  Circuit  Court  having  been 
rendered  in  conformity  with  the  views  of  this  court,  it  is 
again  brought  here  for  review. 

It  is  insisted  by  appellants  that  they  "have  been  very  care- 
ful in  drawing  the  amended  answer  and  making  the  proofs 
upon  the  subject  of  "appeal,"  "settlement,"  and  "proposi- 
tion" of  defendant  in  error  to  tlie  Council,  in  order  to  remove 
entirely  from  this  case  the  finding  or  statements  of  this  court 
upon  these  subjects  when  the  case  was  here  before. 

We  think,  however,  it  is  substantially  the  same  case  now,  as 
tlien.  Both  the  original  and  amended  answers  set  forth  and 
rely  upon  the  petition  for  relief  presented  by  appellee  to  the 
Council,  and  the  action  of  the  Council  thereon.  The  original 
answer,  as  well  as  the  amended  one,  states  that  the  order  of 
the  Council  was  not  made  for  the  purpose  of  settling  any  mat- 
ter with  appellee  in  reference  to  the  suit,  nor  to  prevent  an 
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appeal,  but  that  the  only  object  the  Council  had  in  view  in 
passing  the  order  in  question,  was  for  the  purpose  of  releas- 
ing appellee  as  a  favor  to  appellee  and  as  an  act  of  clemency 
on  the  part  of  the  Council. 

The  additional  averments  of  the  amended  answer  and  the 
testimony  of  the  members  of  the  Council  as  to  their  motives 
in  passing  the  order  in  question  does  not  change  the  substan- 
tial features  of  the  case. 

"Were  we  to  enter  into  a  consideration  of  the  points  in  issue, 
it  would  bo  no  more  than  a  review  of  the  former  decision  of 
this  court,  and  this  we  can  not  do.  They  are  in  this  court,  res 
judicata.  Moshier  v.  Norton,  100  111.  63;  Ogle  v.  Turpin,  8 
111.  App.  453;  Keiser  v.  Cox,  16  111.  App.  631.  The  decree  of 
the  Circuit  Court  will  be  affirmed. 

Decree  affinned* 
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James  and  Catherine  Dempsey 

V. 
25  ml  J-  C.  BoWEN, 

Attachment — Fraudulent  Conveyances  to  Hinder  and  Delay  Creditors 
— Dominion  qf  Owner — Fraudulent  InteM  —  Evidence  —  Conjiict  oj' — 
Instructions, 

1.  The  owner  of  property  is  not  deprived  of  dominion  over  it  by  indebted- 
ness, or  even  by  insolvency.  He  may  exchange,  pledge  or  sell  it  and  apply 
the  proceeds,  in  his  discretion,  to  his  debts,  his  purchai^s  or  maintenance, 
even  though  he  thereby  places  it  beyond  the  reach  of  creditors,  unless  it  is 
done  with  the  fraudulent  intent  to  hinder  and  delay  creditors. 

2.  The  question  of  fraudulent  intent  is  always  one  of  fact  to  be  estab- 
lished by  extrinsic  proof,  and  fraud  is  not  to  be  presumed  when,  under  the 
evidence,  the  transaction  may  be  fairly  reconciled  with  honesty,  nor  merely 
because  the  attaching  creditprs  have  been  hindered  and  delayed  in  the  col- 
lection of  their  debts. 

3.  In  the  case  presented,  it  is  held:  That  the  evidence  being  conflict- 
ing the  instructions  should  have  been  accurate;  and  that  an  instruction,  as 
to  what  constitutes  a  fraudulent  conveyance,  was  erroneous. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  County  Conrt  of  Cook  Connty;  the  Hon. 
RiCHAKD  Pkendekgast,  Judgc,  presiding. 

(192) 
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Dempsey  v.  Bowen, 
Mr.  John  N.  Jkmison,  for  appellants. 

Messrs.  Edwin  B.  King  and  F.  W,  Becker,  for  appellee. 

MoKAN,  P.  J.  This  was  an  attachment  brought  by  appellee 
against  appellants  on  account  for  goods  alleged  to  have  been 
sold  to  them  on  their  joint  credit.  The  ground  of  attach- 
ment stated  was  that  appellants  had,  within  two  years,  fraud- 
ulently conveyed  or  assigned  their  eflfects  so  as  to  hinder  and 
delay  their  creditors.  There  was  a  plea  by  Catherine  Dem]> 
sey  denying  joint  liability,  and  a  plea  by  both  defend- 
ants traversing  the  allegations  in  the  attachment  affidavit. 
There  was  evidence  tending  to  show  that  a  bill  of  sale  of  cer- 
tain horses  and  wagons  was  made  by  appellant,  James  Demp- 
sey, to  one  O'Neill,  shortly  before  the  levy  of  the  attachment 
writ,  and  that  when  the  writ  was  levied,  O'Neill  claimed  the 
property  under  the  bill  of  sale. 

It  was  claimed  by  appellee,  and  he  introduced  some  evidence 
tending  to  show,  that  said  bill  of  sale  was  executed  fraudu- 
lently and  for  the  purpose  and  with  the  intent  of  liindering 
and  delaying  creditors,  while  appellant,  James  Dempsey, 
testified  that  the  sale  was  honafide  and  made  for  the  purpose 
of  getting  money  to  pay,  in  part  to  appellee  on  his  debt  and 
in  part  to  another  creditor  who  held  a  prior  mortgage  on  the 
property. 

There  being  this  conflict  of  evidence  on  the  attachment 
issue,  the  court,  at  the  instance  of  the  appellee,  gave  to  the 
jury  the  following  instruction  : 

"  To  convey  or  dispose  of  one's  property  so  as  to  place  the 
same  beyond  the  reach  of  creditors,  is,  in  law,  a  fraudulent 
conveyance  or  disposition  of  the  property." 

This  instruction  was  clearly  erroneous,  and  under  the  evi- 
dence manifestly  misleading.  The  owner  of  property  is  not 
deprived  of  dominion  over  it  by  indebtedness  or  even  by 
insolvency.  He  may  exchange  his  property  for  other  property 
or  sell  it  and  apply  the  proceeds,  in  discretion,  to  his  debts, 
his  purchases  or  maintenance.  He  has  the  right  to  man- 
age, control,  mortgage  or  pledge  it,  and  while  such  sale  or 
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pledge  may  place  the  property  beyond  the  reach  of  creditors, 
unless  It  is  done  with  the  fraudulent  intent  of  hindering  and 
delaying  creditors,  the  transaction  can  not  be  successfully  ques- 
tioned by  them. 

When  a  debtor  sells  his  property  to  pay  a  debt,  or  to  pur- 
chase the  necessaries  of  life  for  himself,  such  disposal  of  his 
property  will  not  sustain  an  attachment  for  fraudulently  dis- 
posing of'it  to  hinder  and  delay  creditors. 

The  fraudulent  intent  in  such  case  is  always  a  question  of 
fact  to  be  established  by  extrinsic  proof,  and  fraud  is  not  to  be 
presumed  when  under  the  evidence  the  transaction  may  be 
fairly  reconciled  with  honesty. 

"  The  creditor  can  not  resort  to  a  summary  seizure  of  the 
debtor's  property  upon  mesne  process  from  the  fact  alone  that 
the  debtor  has,  within  two  years,  sold  his  property,  or  any  part 
of  it,  or  hai5  secured  some  other  creditor  by  mortgaging  or 
pledging  it,  even  though  the  attaching  creditor  should  thereby 
be  hindered  or  delayed  in  the  collection  of  his  debt."  Shove 
V.  Farwell,  9  111.  App.  256;   Estes  v.  Fry,  22  Mo.  App.  30. 

No  other  instruction  was  given  which  cured  the  error  in  giv- 
ing the  one  above  set  out,  and  even  if  another  instruction  stated 
the  law  correctly,  in  such  a  case  as  this,  where  it  is  at  least 
doubtful  on  which  side  the  preponderance  of  evidence  is,  we 
would  be  compelled  to  reverse  for  the  giving  of  an  instruc- 
tion so  injurious  in  its  tendency.  The  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded* 


Albert  L.  Sercomb 

V. 

Charles  Catlin. 

Practice — Appeal  and  Error — Contempt  Proceedings — Order — Whefher 
Final, 

An  order  findinf?  a  party  gnilty  of  contempt  of  conrt,  and  directing  him 
to  dismiss  a  suit  of  a  corporation  of  which  he  is  an  agent,  or  show  cause 
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why  be  should  not  be  punished  for  failin^j^  to  comply  with  the  order,  is 
merely  interlocutory  and  not  final  for  purposes  of  review  on  appeal  or  error. 

[Opinion  filed  January  11,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamison,  Judge,  presiding. 

On  April  14,  1SS7,  an  order  was  entered  by  the  Superior 
Court  in  the  case  of  Ada  S.  Havens  et  al.  v.  Caleb  Clapp  and 
Thomas  Davies,  appointing  defendant  in  error  receiver  of  the 
estate  and  property,  real  and  personal,  things  in  action,  etc., 
of  the  said  Clapp  &  Davies,  and  on  the  same  day,  pursuant 
to  the  order  appointing  the  receiver,  said  Clapp  &  Davies 
executed  a  deed  of  transfer  of  all  their  property  and  eflEects  to 
said  defendant  in  error  as  receiver. 

On  May  31,  1887,  defendant  in  error  filed  his  petition  in 
the  Superior  Court,  setting  out  his  appointment  as  receiver, 
that  he  had  duly  notified  one  Newton,  of  Washington,  D.  C, 
of  his  appointment  as  snch  receiver,  immediately  upon  the 
making  of  such  appointment  by  the  court ;  that  prior  to  his 
said  appointment  said  Clapp  &  Davies  had  consigned  to  said 
Xcwton  certain  jewelry  and  silverware,  to  be  disposed  of  by 
him  for  their  benefit,  the  amount  of  which  was  over  $300, and 
that  no  part  of  said  goods  had  been  paid  for  or  returned  to 
said  Clapp  &  Davies,  or  to  petitioner  as  receiver;  that  the 
Meriden  Britannia  Company,  a  corporation  organized  under 
the  laws  of  Connecticut,  has  a  branch  office  in  the  City  of  Chi- 
cago, and  tliat  the  manager  of  said  company  is  one  Albert  L. 
Sercomb,  and  that  said  Sercomb  had  full  knowledge  of  the 
appointment  of  petitioner  as  receiver,  but  that,  notwithstanding 
such  knowledge,  said  Sercomb,  on  tlie  18th  day  of  May,  sued 
out,  on  behalf  of  the  said  Meriden  Britannia  Company,  an 
attachment  in  the  Supreme  Court  of  the  District  of  Columbia, 
which  attachment  is  for  an  indebtedness  alleged  to  be  due  said 
company  from  ("aleb  Clapp  and  Thomas  Davies;  that  said 
Sercomb,  as  manager  of  said  company,  caused  the  property  to 
which  petitioner  is  entitled  as  receiver,  and  which  is  in  the 
possession  or  custody  of  said  Isewton,  to  be  attached.     Peti- 
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tioner  prays  for  an  order  on  said  Serconib,  as  manager  of  said 
Meriden  Britannia  Company,  to  show  cause  why  he  should 
not  be  attached  for  contempt  of  the  court  in  interfering  with 
the  receiver  and  the  property  of  which  ho  is  entitled  as  an 
officer  of  the  court. 

Plaintiff  in  error  demurred  to  the  petition,  and  the  demur- 
rer was  overruled  by  the  court,  and  plaintiff  in  error  electing 
to  stand  by  his  demurrer,  the  court  entered  an  order  that  the 
petition  stand  as  confessed,  and  further  "  ordered  and  ad- 
judged that  the  said  Albert  L.  Sercomb  is  guilty  of  a  wilful 
contempt  of  this  court  in  interfering  with  the  said  receiver, 
and  the  property  and  effects,  to  the  possession  of  which  said 
receiver  is  and  was  entitled  at  the  time  of  said  interfer- 
ence, and  that  the  said  Sercomb  do  purgo  himself  of  such 
conlempt  on  or  before  ten  o'clock  a.  m.  of  Friday,  June  the 
24th,  A.  D.  18S7,  by  discontinuing  and  dismissing  the  certain 
attachment  suit  instituted  by  the  said  Albert  L.  Sercomb  on 
or  about  the  ISth  day  of  May,  188 7,  as  manager  for  and  on 
behalf  of  the  Meriden  Britannia  Company,  in  the  Supremo 
Court  of  the  District  of  Columbia  against  said  Caleb  Clapp 
and  Thomas  Davies,  and  which  attachment  suit  is  more  par- 
ticularly referred  to  in  said  petition  by  said  receiver  herein- 
before mentioned,  and  is  the  interference  with  taid  receiver, 
and  the  property  and  effects,  to  the  possession  of  which  said 
receiver  is  entitled,  hereinbefore  referred  to.  And  it  is  fur- 
ther ordered  and  adjudged  that  the  said  Albert  L.  Sercon.b 
])resent  to  this  court,  on  or  before  ten  o'clock  a.  m.  of  Friday, 
June  the  24th,  1887,  proof  of  the  fact  that  he  has  complied 
with  this  order  and  dismissed  said  attachment  suit ;  and  in  de- 
fault of  the  said  Sercomb  complying  with  the  said  order  and 
dismissing  said  attachment  suit,  it  is  further  ordered  and  ad- 
judged, that  he  show  cause  by  ten  o'clock  a.  m.  on  Saturday, 
the  25th  day  of  June,  1887,  why  he  should  not  be  punished 
for  having  failed  to  purge  himself  of  said  contempt  by  dis- 
missing said  attachment  proceedings  as  aforesaid." 

The  case  in  the  Supreme  Court  of  the  District  of  Colum- 
bia was  "The  Meriden  Britannia  Company  v.  Clapp  & 
Davies."     From  said  order  an  app3al  was  prayed  which  was 
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denied  by  the  court, and  therenpon  said  Sercomb  caused  a  writ 
of  error  to  be  issued  from  this  court,  and  the  same  was  bv 
order  of  the  court  made  a  siipersedeas, 

Messrs.  Flower,  Remy  &  Holstein,  for  plaintiff  in  error. 

.  Messrs.  Kbaus,  Mayer  &  Stein,  for  defendant  in  error. 

MoRAN,  P.  J.  A  motion  to  dismiss  the  writ  of  error  on 
the  ground  that  the  order  of  the  Superior  Court  was  not  a 
final  order  was  made  in  apt  time  and  continued  to  the  hear- 
ing, and  now  comes  up  for  decision. 

We  have  reached  the  conchision  that  the  motion  must  be 
granted.  The  order,  so  far  as  it  directs  the  dismissal  of  the 
attachment  suit  of  the  Meriden  Britannia  Company  v.  Clapp 
&  Da  vies,  can  not  be  regarded  as  disposing  of  the  rights  of 
the  parties,  for  tlie  party  who  has  rights  in  that  suit  is  in  no 
way  a  party  to  the  order. 

The  attachment  suit  is  not  the  suit  of  Sercomb,  but  of  the 
Britannia  Company,  and  the  company's  rights  can  not  be  said 
to  be  affected,  or  disposed  of  finally  or  otherwise,  by  the  oj- 
der  entered  in  a  proceeding  to  which  it  was  not  made  a  party 
and  whicli  does  not  purport  to  bind  or  direct  the  corporation 
in  any  manner. 

That  compliance  with  the  order  of  the  court  by  Sercomb 
might  deprive  the  company  of  the  attachment  lien,  is  tnio, 
but  it  is  also  true  that  as  the  record  stands  it  is  in  the  power 
of  the  company  to  prevent  the  dismissal  of  the  suit,  and  ren- 
der the  order  of  the  court  in  that  regard  futile. 

As  the  object  of  the  proceeding  evidently  was  to  affect  the 
interest  of  the  corporation  it  should  have  been  brought  into 
the  contempt  proceedings  in  the  court  below.  The  sugge^- 
tion  that  a  corporation  can  not  be  imprisoned  for  contempt 
furnishes  no  reason  for  attempting  to  deal  with  its  propeity 
rights  or  interest  in  a  proceeding  where  it  is  not  a  party,  par- 
ticularly where,  as  in  this  case,  the  corporation  is  within  the 
jurisdiction  for  the  purpose  of  service.  The  law  provides  means 
for  compelling  obedience  by  corporations  as  well  as  byindivid- 
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uals.  The  court  may  coerce  natural  persons  in  one  way  and 
artificial  persons  in  another.  But  we  can  not  on  this  appeal 
consider  the  rights  of  the  corporation  at  all,  and  our  judg- 
ment on  the  merits  of  the  order  would  in  no  manner  conclude 
the  company. 

Considering  the  order  as  relating  to  Sercomb  and  to  his' 
rights  alone,  it  amounts  to  nothing  more  than  a  lindin<:j  that 
he  has  been  guilty  of  contempt  of  the  court.  There  is  no 
final  judgment  on  this  finding.  He  is  directed  to  dismiss  the 
suit  of  the  company  or  show  cause  why  he  should  not  be 
punished  for  failing  to  do  so.  He  may  show  ample  cause,  but 
if  he  shall  not  do  so,  yet  it  can  not  be  said  that  there  is  any 
final  judgment  against  him.  There  is  no  fine  imposed,  no 
imprisonment  ordered.  The  judgment  of  the  court  on  this 
contempt  is  as  yet  unspoken.  The  order  is  purely  interlocu- 
tory and  determines  nothing  finally  as  against  the  plaintiff  in 
error.  It  is  not,  therefore,  subject  to  review  on  error  or  appeal, 
and  it  follows  that  the  writ  of  error  must  be  dismissed. 

W7*it  dismissed. 


25  198,  Chicago  Stamping  Company   et  al. 

f89    813 

V. 

Seth  F.  Hanchett  et  al. 


Voluntary  Assignments— Pr Terences — Judgment  Notes— Whether  Valid 
— Fraud— Burden  of  Proof. 

1.  Fraud  will  not  be  presumed,  but  must  be  proved;  it  will  not  be 
inferred  where  the  acts  charged  us  fraudulent  can  be  fairly  accounted  for 
consistently  with  all  the  evidence  as  done  in  good  faith  and  for  an  honest 
purpose. 

2.  The  burden  of  proof  in  cases  arising  out  of  assignments,  is  on  him 
who  alleges  that  a  preference  given  to  a  creditor  is  fraudulent. 

3.  Preferences  given  by  a  debtor  before  he  h  s  formed  the  determina- 
tion to  make  an  assignment  for  the  benefit  of  his  creditors,  are  valid. 

4.  A  debtor  may  place  certain  of  his  creditors  in  a  position  where  they 
may  gain  a  preference  by  giving  them  judgnaent  notes,  unless  he  does  it  in 
contemplation  and  as  part  of  a  general  assignment. 
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5.  In  the  case  presented,  it  is  held:  That  the  complainants  have  failed 
to  show  that  the  judgment  notes  in  question  were  given  after  the  debtor 
ba«1  determined  to  make  an  assignment,  or  that  thoy  were  given  in  prepa- 
ration for,  or  as  part  of,  an  assignment  in  contemplation  by  him,  ur  which 
he  might  thereafter  be  compelled  to  make. 

[Opinion  filed  January  11,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Frederick  Ullman,  R.  S.  Thompson,  Tenney, 
Bashford  &  Tknney  and  McClellan  &  Cl'mmins,  for 
appellants. 

« 

•Messrs.  H.  T.  cfe  L.  IIelm,  for  appellees. 

Morax,  p.  J.  The  bill  in  this  case  was  filed  by  appellants, 
who  are  creditors  of  one  Merrick  A.  Ilichardson,  to  have  three 
certain  judgments  catered  by  confession  set  aside  as  being  at- 
tempted preferences  given  in  an  assignment  for  the  benefit  of 
creditore.  Richardson  made  an  assignment  October  5,  1885. 
On  tlie  same  day  and  a  short  time  before  the  filing  of  the  as- 
signineut  in  the  County  Court,  the  judgments  here  attacked 
were  entered  and  a  levy  made  under  executions  issued  thereon 
upon  the  property  of  said  Ilichardson.  One  of  said  judgments 
was  in  favor  of  appellee  Beldam  for  the  sum  of  $13,578.67; 
one  in  favor  of  appellee  Warren  L.  Aborn,  for  §7,581.60, 
and  one  in  favor  of  appellee  Everett  A.  Aborn  for  §2.559.57. 

The  master,  to  whom  the  case  was  duly  preferred,  reported 
that  the  said  judgments  were  not  preferences  given  so  as  to 
constitute  part  of  the  assignment;  that  they  were  valid  as 
against  the  assignee  and  the  complainants,  and  that  appellees 
were  entitled  to  the  lien  of  their  executions  which  was  prior 
to  the  execution  of  the  assignment. 

Tliecase  was  heard  on  exce[)tions  to  the  master's  report  and 
the  exceptions  were  overruled  and  a  decree  entered,  ordering 
the  proceeds  of  the  sale  of  the  property  of  Ilichardson  (which 
had  been  made  by  a  receiver  under  an  order  of  the  court 
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entered  pending  the  final  liearing  of  the  case)  to  be  paid  over 
and  applied  pro  rata  on  the  executions  of  appellees,  the 
amount  of  the  proceeds  not  equaling  the  aggregate  of  appel- 
lees' judgments. 

From  that  decree  this  appeal  is  prosecuted  and  it  is  strenu- 
ously contended  that  the  judgment  notes  were  given  under 
circumstances  that  clearly  show  an  intention  on  the  part  of 
Eichardson  to  assign  his  property  for  the  benefit  of  his  cred- 
itors, but  to  so  dispose  of  it  as  to  create  a  preference  in 
favor  of  appellees.  That  the  giving  of  the  notes  and  the  mak- 
ing of  the  assignments  were,  in  fact,  but  parts  of  the  one  act 
of  assigning  his  property,  and  that  the  judgments  entered 
on  the  notes  arc  void  as  constituting  preferences  in  the  assign- 
ment, under  the  rule  as  laid  down  in  the  case  of  Prestou  v. 
Spaulding,  120  111.  208. 

The  evidence,  which  is  voluminous,  establishes  the  follow- 
ing facts:  Richardson  was  a  hardware  deader  in  the  City  of 
Chicago,  the  two  .Abo rns  were  his  nephews  and  were  in  his 
employ  as  clerks  or  salesmen,  in  his  said  business,  aud  Beldam 
was  a  friend  who  had  loaned  him  money  on  his  note.  On  Octo- 
ber 1,  1SS5,  the  agent  of  Sidney  Shepard  &  Company,  who 
were  creditors  of  Richardson,  came  to  his  store  and,  stating  to 
him  that  there  were  bad  rumors  on  the  street  as  to  his  (Rich- 
ardson's) condition,  insisted  that  the  amount  of  a  bill  due  his 
firm  should  be  paid  at  once.  Richardson  did  not  have  the 
money  at  hand  and  was  persuaded  to  assign  to  said  Sidney 
Shepard  &  Company  suflicient  of  the  accounts  standing  on 
his  books  against  customers  to  pay  their  debt.  After  having 
done  so  Richardson  became  alarmed  as  to  the  effect  such  act 
would  have  upon  his  other  creditors  and,  after  a  consultation 
with  his  attorney,  he  went  to  appellee  Beldam  to  see  if  he 
could  not  borrow  some  more  money  from  him  to  purchase  the 
accounts  which  he  had  transferred  to  Shepard  &  Company. 
Beldam  agreed  to  let  him  know  that  evening.  In  the  evening 
the  two  Aborns,  Beldam  and  Richardson  met  at  Richardson's 
store. 

In  a  conversation  between  Beldam  and  the  Aborns  it  was 
ascertained  that  Richardson's  indebtedness  was  larger  than  was 
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theretofore  supposed  by  them,  and  they,  being  alarmed*  for 
tlicir  claims,  agreed  between  themselves  to  stick  together  and 
endeavor  to  get  security  from  Richardson. 

They  each  held  notes  against  Richardson  but  none  of  said 
notes  were  due,  and  they  argued  with  him  that  his  situation 
was  dangerous,  and  argued  thiu  he  ought  to  take  up  the  notes 
which  they  held,  and  give  them  demand  notes  for  the  amount 
of  their  respective  claims. 

After  offering  some  objections,  Richardson  consented  to  do 
this,  and  the  amount  due  to  each  of  the  Aborns,  in  part  for 
borrowed  money  and  in  part  for  salary,  was  figured  up  and 
the  old  notes  which  they  held  were  given  np  and  demand 
notes  taken  by  them.  Beldam,  not  having  his  notes  with  him, 
did  not  then  get  his  demand  note,  though  it  was  agreed 
that  he  was  to  have  one,  as  all  three  were  to  be  served  alike- 
Then  a  discussion  arose  as  to  security.  Richardson  insisted 
that  he  was  all  right,  that  he  had  more  than  enough  money 
coming  in  to  pay  his  bills  as  they  matured,  and  undertook  to 
satisfy  them  from  his  books  that  such  was  the  fact.  They 
asked  him  for  a  bill  of  sale  or  a  chattel  mortgage  on  the  hard- 
ware stock,  but  he  said  he  could  not  do  that  as  it  would  come 
out  in  Bradstreet's  reports  and  would  be  known  to  the  trada 
They  said  they  would  not  put  the  bill  of  sale  on  record,  they 
only  wanted  security  and  they  would  not  make  him  trouble, 
but  he  declined. 

They  urged  him  to  turn  over  book  accounts  to  them  as  he 
had  done  to  Sidney  Shepard,  but  he  refused.  One  of  the 
Aborns  then  threatened  to  attach  the  stock,  and  then  ensued 
further  discussion  about  security.  Richardson  went  to  see  his 
lawyer  to  see  what  could  be  done,  and  while  he  was  absent 
Beldam  suggested  that  they  obtain  the  signature  of  Richard- 
son's wife,  who  was  the  owner  of  real  estate,  to  the  demand 
note,  and  this  was  thought  wellof  by  the  two  Aborns,  and  upon 
Richardson's  return  to  the  store  was  proposed  to  him  and  lie 
assented  to  the  plan,  but  still  insisted  that  he  was  in  a  safe 
condition  and  could  pay  them  in  full  in  sixty  days.  It  was 
agreed  that  he  should  get  his  wife's  signature  to  the  notes, 
and  that  he  would  send  a  note  so  secured  to  Beldam  the  next 
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morning  if  his  wife  would  sign.  The  parties  then  separated, 
the  two  Aborns  going  home  with  Richardson  with  whom  they 
lived. 

'Richardson  consulted  his  wife  that  night  about  signing  the 
notes  and  she  refused,  and  that  fact  was  communicated  to 
Warren  L.  Aborn  before  he  went  to  bed,  and  he  told  Rich- 
ardson, with  some  show  of  temper,  that  he  had  loaned  him 
nearly  all  the  money  he  had  in  the  world,  and  asked  if  ho 
would  rather  pay  Sidney  Shepard  and  the  other  fellows  and 
leave  him  out;  Richardson  answered  that  he  would  pay  every- 
thing, and  said  that  Ball,  his  attorney,  iiad  said  that  a  chattel 
mortgage  on  the  stock  would  be  good  for  nothing  if  not  put 
on  record,  but  that  a  way  could  be  fixed  to  secure  them 
(meaning  the  two  Aborns  and  Beldam),  if  they  would  keep 
still.  And  Aborn  replied  that  he  would  keep  still  if  they  got 
security. 

The  next  morning  the  Aborns  started  out  to  collect  bills  so 
as  to  get  money  to  pay  the  Shepard  debt  so  that  Richardson's 
credit  might  not  be  injured  by  its  becoming  known  that  he 
had  signed  over  accounts. 

It  was  understood  between  the  Aborns  and  Richardson 
where  they  would  meet  during  the  day,  and  in  the  afternoon 
Richardson  delivered  to  each  of  them  a  judgment  note  and 
received  from  each  the  demand  note  which  had  been  given 
the  night  before.  Richardson  also  delivered  to  Beldam  a. 
judgment  note  for  the  amount  due  him,  and  took  up  the  m^te 
which  Beldam  held.  The  Aborns  and  Beldam  met  toward 
evening  and  discussed  the  matter  of  security  which  they  had 
received,  and  not  understanding  it  clearly,  went  together  to  a 
lawyer  wlio  had  done  business  for  Beldam,  and  after  consult- 
ing with  him  concluded  to  have  judgments  entered  on  the 
n;)te8.  It  was  then  Saturday  evening  and  too  late  to  enter 
judgment  that  night,  so  the  paf)ers  were  prepared  and  the 
judgments  entered  before  ten  o'clock  on  Monday  morning. 
On  the  same  day,  and  about  forty  minutes  after  the  execu- 
tions were  levied  on  the  stock,  Richardson's  assignment  was 
filed  in  the  County  Court. 

The  schedules  attached  to  the  assignment  were  in  part  writ- 
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ten  by  the  Aborns  on  Friday  and  Saturday  nights  and  on 
Sunday  afternoon,  and  were  finished  by  Richardson's  clerk 
Monday  morning  after  the  Sheriff  took  possession  of  tlie 
fitock.  The  portion  of  the  schedule  which  was  written  by 
the  Aborns  were  the  lists  of  debts  or  accounts  due  to  Rich- 
ard.-on,  and  they  swear  that  the  portion  of  them  made  out  on 
Friday  night  were  for  Ricliardson's  purpose  in  attempting  to 
demonstrate  to  the  Aborns  and  Beldam  that  he  could  pull 
through  and  overcome  his  embarrassment,  and  Richardson 
testifies  that  the  list  was  commenced  for  that  purpose  and  that 
he  continued  it  on  Saturday  and  Sunday,  because  Ball  told 
him  to  get  his  accounts  in  shape  so  he  could  show  what  he 
owed,  and  what  was  owing  to  liim. 

It  is  very  manifest  that  appellees  were,  from  the  time  they 
first  learned  of  Richardoon's  precarious  condition,  determined 
to  secure  their  debts,  if  possible. 

The  two  Aborns  were  conversant  with  the  business  and  ap- 
peared to  have  understood  the  nature  and  value  of  the  stock 
on  hand,  and  the  probability  of  collecting  the  outstanding 
debts  better  than  Richardson  himself. 

All  the  appellees,  in  interest  (Ilanchett  is  a  nominal  par- 
ty)  were  friends  of  Richardson,  had  loaned  him  large  amounts 
of  money,  and  would  no  doubt  have  been  glad  to  see  him  con- 
tinue his  business  if  he  could  secure  them,  but  they  were 
alarmed,  and  regarding  themselves  as  entitled  to  advantages 
over  other  creditors,  they  determined  to  obtain  such  advan- 
tages if  they  could. 

There  is  nothing  wrong  in  a  creditor's  availing  himself  of  a 
disjwsition  on  the  part  of  the  debtor  to  favor  him,  though  he 
may  know  that  other  persons  that  have  the  same  rights  with 
himself,  may  be  less  vigilant  or  less  fortunate.  Neither  is 
there  anything  wrong,  as  the  law  now  stands,  in  a  debtor's  de- 
siring that  one  or  more  of  his  creditors  shall  have  their  pay 
before  others,  or  in  placing  them,  by  means  of  a  judgment 
note  or  other  form  of  security,  in  a  position  where  they  may 
gain  a  preference. 

It  is  only  "  when  he  reaches  the  point  wliere  he  is  ready 
and  determines  to  yield  the  dominion  of  his  property,  and 
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makes  an  assi^nmont  for  tho  benefit  of  his  creditors  under 
the  statute,  *  *  *  M'hen  a  debtor  has  formed  a  determina- 
tion to  voluntarily  dispose  of  his  whole  estate,  and  has  entered 
upon  that  determination,"  that  the  law  will  regard  all  his 
acts,  having  for  their  object  and  eflFect  the  disposition  of  his 
estate,  as  part  of  the  assignment,  and  will  hold  preferences 
given,  as  in  fraud  of  the  statute  regulating  voluntary  assign- 
ments.    Preston  v.  Spaulding,  supra. 

The  act  of  giving  to  a  creditor  a  warrant  of  attorney  to 
confess  judgment,  shortly  before  the  execution  of  an  assign- 
ment and  at  a  time  when  it  may  be  inferred  that  the  debtor 
looked  forward  to  the  making  of  an  assignment  as  a  possible  or 
even  probable  result  of  continued  embarrassment  in  his  busi- 
ness or  pressure  by  his  creditors,  must  have  a  different  color 
and  effect,  in  the  view  of  a  court  of  equity  when  it  is  given 
bona  fide  at  the  creditor's  request  persistently  and  urgently 
enforced,  by  whatever  argument  the  creditor  may  find  most 
effective  to  secure  the  desired  advantage. 

The  law  favors  the  diligent  creditor,  and  it  can  not  here  be 
answered,  as  it  was  in  Pre.^ton  v.  Spaulding,  that  the  favored 
position  in  which  the  creditors  were  placed,  was  tlie  result  of 
no  diligence  on  their  part. 

The  creditors  all  swear  that  thev  had  no  knowledsre  that 
the  debtor  contemplated  making  an  assignment;  that  the 
matter  of  an  assignment  was  not  spoken  of  at  all,  and  that 
what  they  feared  were  suits  or  attacliments  by  some  one  of 
the  other  creditors.  It  is  true  that  there  may  be  collusion 
between  debtors  and  favored  creditors  to  defeat  the  object  of 
the  statute,  and  that  the  form  of  such  collusion  or  artifice  may 
be  as  varied,  elusive  and  impossible  of  definition,  as  fraud  in 
general,  yet  the  rule  remains  that  fraud  will  not  be  piesumed 
but  must  be  proved,  and  that  it  will  not  be  inferred  where 
the  acts  charged  as  fraudulent  can  be  fairly  accounted  for  con- 
sistently with  all  the  evidence  as  done  in  good  faith,  and  for- 
an  honest  purpose.     Mey  v.  Gulliman,  105  111.  272. 

The  fact  that  the  Voluntary  Assignment  Act  is  remedial  and 
to  be  liberally  construed  to  effect  the  legislative  intent,  does 
not  change  the  burden  of  proof  in  cases  arising  out  of  as- 
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signments,  and  the  onv^  is  on  him  who  alleojes  that  a  preference 
given  to  a  creditor  is  in  fraud  of  the  law,  to  prove  it,  and  not 
on  the  debtor  or  preferred  creditor  to  show  that  it  was  given 
in  good  faith.  It  is  forcibly  contended  that  there  are  circii in- 
stances here  in  evidence  which  clearly  show  that  Richardson 
contemplated  mating  an  assignment  at  the  time  he  delivered 
the  judgment  notes  to  the  appellee. 

Those  chiefly  relied  on  are  the  fact  that  Richardson  declares 
in  his  evidence,  that  he  thought  these  appellees  were  entitled 
to  preference  over  his  merchandise  creditors,  and  that  he 
wished  them  to  have  such  preference ;  that  the  making  of 
lists  of  debts  due  to  Richardson  was  commenced  on  Friday 
night,  and  the  making  of  such  lists  both  of  debts  and  of  his 
creditors,  continued  on  Saturday  night  and  on  Sunday,  the 
work  being  done  by  the  Aborns,  and  that  these  lists  were 
afterward  attached  as  schedules  to  his  assignment  when  it  was 
filed.  That  Richardson  went  to  the  house  of  Roche,  to 
whom  he  afterward  assigned,  on  Sunday  night,  and  asked  him 
to  call  at  Ball's  office  on  Monday  morning,  and  that  the  as- 
signment was  completed  and  filed  so  quickly  after  entry  of 
the  judgment,  and  the  levy  of  the  executions,  as  to  show  that 
it  was -in  part  prepared  before  Monday  morning. 

It  was  readily  admitted  that  these  facts  considered  by  them- 
selves furnished  strong  ground  for  suspicion  and  perhaps,  if 
unexplained,  sufficient  proof  that  the  preferences  were  a  fraud 
upon  the  Assignment  Act,  but  when  considered  in  connection 
with  all  the  evidence  in  the  case,  we  do  not  think  they  justify 
such  a  conclusion. 

Richardson's  admitted  desire  that  appellees  should  have  a 
preference  over  his  other  creditors  is  not,  as  we  understand  the 
evidence,  an  admitted  intent  to  prefer  them  in  the  assignment, 
but  a  hope  that  if  his  creditors  should  come  down  on  him,  as 
it  was  feared  they  might,  appellees  should  get  in  first  and 
obtain  from  his  property  satisfaction  of  their  claims.  And  we 
think  that  his  acts  in  giving  the  demand  notes,  and  afterward 
giving  the  judgment  notes,  were  due  in  part  to  their  pressure 
and  in  part  to  his  own  desire  that  they  should  be  in  a  position 
to  accomplish  that  end.     As  we  have  before  said,  this  de^'ire 
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was  not  wron^,  and  acts  done  with  this  motive  were  not  ille- 
gal unless  done  in  contemplation  of,  and  as  part  of,  a  general 
assignment.  As  regards  the  preparation  of  lists,  he  swears 
that  was  done  by  advice  of  his  connsel,  so  that  he  might  be 
able  to  show  how  he  stood,  and  the  two  Aborns  swear  that 
they  so  understood  it  when  they  made  the  lists,  and  that  they 
did  not  understand  the  work  as  being  a  preparation  for  an 
assignment. 

Richardson  further  testifies  that  when  he  called  on  Roche 
he  said  nothing  about  an  assignment,  but  told  him  that  he  was 
in  trouble  and  asked  him  to  come  to  Ball's  oflSce,  for  the  rea- 
son that  Ball  told  him  that  he  had  better  do  so,  and  that  h^did 
not  intend  to  make  an  assignment  till,  on  Monday  morning, 
he  found  his  store  in  the  possession  of  the  Slieriff,  and  his  law- 
yer advised  him  it  was  the  best  tiling  he  could  do. 

Now,  as  to  all  these  facts,  complainants  made  Richardson 
their  own  witness,  and,  while  they  might  not  be  bound  by  his 
testimony,  in  the  sense  that  they  would  not  be  permitted  to 
contradict  him,  yet  they  introduced  no  other  witness  that  does 
contradict  him,  and,  if  his  evidence  is  to  be  considered,  it 
must  be  all  considered;  and  we  do  not  find  sufficietit  in  the 
acts  done  to  satisfy  us  that  he  has  sworn  falsely  as  to  the  time 
when  he  determined  to  make  an  assignment  for  the  benefit  of 
his  creditors. 

It  may  be  the  jnst  conclusion  from  all  the  evidence  that  he 
and  his  counsel  considered  that  an  assignment  might  become 
necessary  in  the  happening  of  certain  contingencies,  which  it 
was  still  hoped  might  not  occur,  and  that  steps  were  taken 
which  were  in  the  line  of  preparation  in  the  event  that  an 
assignment  should  become  necessary.  These  appellees  had 
threatened  him,  and  he  feared  the  attack  of  some  merchan- 
dise creditors,  but  he  hoped  by  giving  the  security  that  appel- 
lees would  be  satisfied  to  let  him  go  on  and  help  him  to  meet 
the  demands  of  others.  Security  thus  given  to  pressing  cred- 
itors in  the  effort  to  prevent  their  attack  and  render  an  assign- 
ment by  the  debtor  unnecessary,  can  not  be  construed  as 
])references  given  in  fraud  of  the  law,  because  such  creditors 
avail  themselves  of  the  benefit  of  the  security,  and  by  imme- 
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diate  action  obtain  a  preference,  and  at  the  same  time  precipi- 
tate the  condition  whicli,  in  giving  the  security,  the  debtor 
was  in  good  iaith  seeking  to  postpone. 

A  mere  apprehension  that  he  may  be  compelled  fo  assign 
is  to  be  distinguished  from  a  determination  to  assign,  and,  as 
we  have  seen,  it  is  the  acts  done  after  he  has  formed  the 
determination  to  dispose  of  his  whole  estate  for  the  benefit  of 
his  creditors,  and  which  are  done  in  execution  of  that  deter- 
mination, which  will  be  treated  as  part  of  the  voluntary  assign- 
ment. 

Appellants  have,  in  our  opinioii,  failed  fo  show  that  the 
judgment  notes  in  question  were  given  after  the  debtor  had 
determined  to  make  an  assignment,  or  that  they  were  given 
in  preparation  for,  or  as  part  of,  an  assignment  in  contem- 
plation by  him,  or  which  he  might  thereafter  bo  compelled  to 
make,  and  therefore  they  are  not  shown  to  have  been  prefer- 
ences, void,  as  being  part  of  the  voluntary  assignment  executed 
subsequent  to  the  delivery  of  them.  Preston  v.  Spaulding, 
aupra^  and  the  opinion  of  this  court  in  the  matter  of  William 
S.  Goehegan  et  al.,  23  111.  App.  157. 

The  decree  of  the  Circuit  Court  is  correct,  and  will  there- 
fore be  affirmed. 

Decree  affirmed. 


Ferdinand  Siegel  and  Henry  Siegel 
James  H.  Brooke  et  al. 

SaUn — Implied  Warranty  of  Title— Refusal  to  Accept — Letters  Patent 
— Evidence. 

1.  In  sales  of  personal  property,  by  one  in  possession  thereof,  there  is  an 
implied  warranty  of  title  in  the  vendor.  If  the  contract  is  still  executory 
the  vendee  may  refuse  to  accept  the  article  sold,  unless  the  vendor  makes 
him  a  clear  title. 

2.  WTiere  the  article  sold  is  covered  by  letters  patent,  held  by  a  third 
person,  the  vendee  may  refuse  to  accept.    Such  incumbrance  upon  the  right 
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to  use  the  article  sold  is  such  a  defect  of  title  as  ivill  constitute  a  breach  of 
the  implied  warranty  of  title. 

3.  In  an  action  to  recover  the  price  of  croods  which  the  vendee  has  refused 
to  accept,  evidence  tending  to  show  that  the  goods  are  covered  by  letters 
patent,  owned  by  a  third  person,  is  admissible. 

[Opinion  filed  January  11,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
li'on.  Kirk  Hawes,  Judge,  presiding. 

Messra.  Flower,  Remy  &  Gregory,  for  ai-^pellants. 

It  is  difficult  to  see  why  these  facts  do  not  completely  an- 
swer appellees'  claim.  A  warranty  of  title  is  always  implied 
upon  a  sale  of  chattels,  either  executory  or  in  prcese7it'L 
Where  the  contract  is  executory  there  can  be  no  doubt  that  if 
the  seller  tender  an  article  to  which  he  has  defective  title  he 
does  not  comply  with  the  contract  of  sale.  The  mere  fact 
that  he  offers  to  put  the  purchaser  in  possession  of  the  subject 
of  the  £ale  is  not  enough.  He  must  be  in  a  position  to  confer 
ownership  thereof  upon  him. 

So,  where  there  is  a  contract  for  the  sale  of  realty  by  which 
a  good  title  is  covenanted  to  be  conveyed,  the  vendor  can  not, 
by  tendering  a  conveyance  where  his  own  title  is  defective, 
and  offering  to  let  the  vendee  into  possession,  put  himself 
into  a  position  to  recover  the  purchase  price.  Tlie  appellants 
were  threatened,  by  parties  claiming  und^r  the  patents,  with 
proceedings.  They  might  have  been  enjoined  from  the  sale 
of  these  goods,  and  in  the  same  proceeding,  had  they  sold  any, 
been  compelled  to  answer  in  treble  damages.  There  can  be 
no  doubt  that  these  patents  so  incumbered  the  title  of  appel- 
lees to  these  goods  as  to  make  them  practically  worthless  to 
appellants- 

That  there  is  an  implied  warranty  of  an  unincumbered  title 
is  well  settled.  Hilliard  on  Sales,  387 ;.  Fawcett  v.  Osborn,  32 
111.  411;  Morris  v.  Thompson,  85  111.  16. 

Therefore,  where  articles  are  sold  which  infringe  a  patent, 
the  purchaser  may  defend  an  action  for  the  price  on  this 
ground.     Sanborn  v.  Jackman,  60  N.  H.  569;  Story  on  Sale^, 
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Sec.  367  b.  It  can  not  bo  contepded  that  "  a  party  can  enjoy 
as  his  own,"  goods  by  the  manufacture  and  sale  of  which,  in 
the  ordinary  course  of  his  business,  lie  renders  himself  liable 
to  heavy  penalties,  and  from  the  sale  of  which  he  may  be  ab- 
solutely enjoined.  The  contract  of  sale  being  executory,  the 
appellants  had  a  right  to  reject  the  goods  entirely,  because 
their  sale  was  an  infringement  of  the  patents  offered  in  evi- 
dence. It  is  thought  that  this  is  the  law.  Neither  reason  nor 
authority  make  against  it.  But  the  New  Hampshire  case 
shows  that  as  there  was  not  a  clear  title  made  to  the  goods,  the 
appellants  had,  in  any  view,  a  right  to  prove  the  existence  of 
the  patents,  .and  that  the  goods  were  such  as  to  come  within 
the  terms  of  the  patents,  in  reduction  of  appellees'  damages. 
This  would  be  strictly  recoupment.  The  court,  in  this  case, 
excluded  that  evidence. 

The  case  just  cited  is  plain  authority  that  the  sale  of  a  pat- 
ented article  by  one  other  than  the  patentee,  or  his  assigns, 
does  not  convey  a  good  title. 

Therefore,  the  appellants  had  a  right  to  reject  the  goods 
sued  for,  as  the  contract  of  sale  was  executory.  Had  it  been 
executed  they  would  have  had  the  right  to  reduce  appellees' 
recovery  by  the  damages  sustained  by  them  on  account  of  this 
defect  in  title.  In  any  aspect  the  evidence  excluded  should 
have  been  received. 

Messrs.  Abbott  &  BAi:ER,  for  appellees. 

Bailey,  J.  This  was  an  action  of  assumpsit  brought  by 
James  Henry  Brooke  and  others  against  Ferdinand  Siegel  and 
another,  to  recover  the  price  of  certain  goods  sold  by  the 
plaintiffs  to  the  defendants.  The  declaration  consisted  merely 
of  the  common  counts,  to  which  the  defendants  pleaded  non- 
assumpsit.  The  trial  before  the  court  and  a  jury  resulted  in 
a  verdict  in  favor  of  the  plaintiffs  for  $1,096,  and  for  that  sum 
and  costs  the  plaintiffs  had  judgment. 

The  plaintiffs  are  manufacturers  of  woolen  goods  at  Hud- 
dersffeld,  England,  and  the  defendants  are  manufacturers  of 
ladies'  cloaks  at  Chicago.     In  April,  1885,  an  agent  of  the 
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plaintiffs  called  on  the  defendants  at  their  place  of  business  in 
Chicago,  «nd  obtained  from  them  an  order  for  twenty  pieces 
of  worsted  goods  known  as  ''stockinets,"  said  goods  to  be 
thereafter  manufactured  by  the  plaintiffs  and  shipped  by  them 
in  bond  to  Chicago.  It  appears  that  the  plaintiffs  had  tilled 
a  previous  order  for  the  same  kind  of  goods,  and  that  said 
goods  had  been  received  and  paid  for  by  the  defendants.  The 
goods  in  question  were  manufactured  by  the  plaintiffs  and 
shipped  in  bond  to  Chicago,  but  the  defendants, having  in  tl»e 
meantime  learned  that  said  goods  were  covered  by  certain 
letters  patent  issued  by  the  United  States  to  one  John  Kent 
for  a  certain  improvement  in  knitted  fabrics,  and  being 
threatened  by  the  owners  of  said  letters  patent  with  prosecu- 
tion for  an  infringeirient  in  case  they  should  receive  said 
goods  and  use  the  same,  as  they  had  proposed  to  do,  in  the 
manufacture  of  cloaks,  refused  to  receive  the  goods,  and  the 
same  remained  at  the  time  of  tlie  commencement  of  this  suit 
in  the  United  States  bonded  warehouse  at  Chicago. 

It  does  not  appear  that  the  defendants  had  any  actual 
notice  of  the  existence  of  said  patent  at  the  time  they  gave 
the  plaintiffs'  agent  an  order  for  said  goods,  and  the  evidence 
as  to  whetlier  the  plaintiffs  or  their  agent  had  notice  of  its 
existence  is  somewhat  conflicting,  said  agent  testifying  that 
both  he  and  his  y>rincipal8  were  at  that  time  entirely  ignorant 
of  the  patent,  while  the  defendants  gave  evidence  tending  to 
show  a  subsequent  admission  by  said  agent  that  at  the  time  he 
Bold  said  goods  lie  was  aware  of  its  existence. 

The  defendants  produced  a  duly  authenticated  copy  of  the 
letters  patent  and  offered  to  read  the  same  in  evidence,  and 
also  offered  to  prove  by  evidence  aliunde  that  the  goods  in 
question  were  covered  by  the  patent.  All  of  this  evidence 
was  excluded  by  the  court,  and  the  ])ropriety  of  its  exclusion 
is  the  principal  question  ])resented  by  tliis  ap{)eal. 

The  theory  upon  which  the  defendants  sought  to  avail 
themselves  of  the  letters  patent  as  a  defense  was,  that  the 
])atent  constituted  a  defect  of  title  in  the  nature  of  an  incum- 
brance upon  the  goods  and  was  therefore  a  breach  of  the 
])laintiffs'  implied  warranty  of  title.     It  is  undoubtedly  the 
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general  rule  that,  in  sales  of  personal  property  by  one  who  is 
iu  possession  thereof,  there  is  an  implied  warranty  of  title  in 
the  vendor.  Story  on  Sales,  Sec.  266.  If  the  contract  of 
sale  is  still  executory,  the  vendee  may  refuse  to  accept  the 
article  sold,  unless  the  vendor  makes  him  a  clear  title;  but 
where  the  sale  is  consummated  and  the  article  delivered  and 
accepted,  the  i-ule,  though  not  fully  settled,  would  seem  to  be 
that  the  vendee  can  maintain  no  action  on  the  warranty  so  long 
as  his  title  and  possession  are  undisputed.  Ihid.^  Sec.  367  b. 
As  the  goods  were  never  received  or  accepted  by  the  de- 
fendants, the  validity  of  the  defense  excluded  by  the  court 
depends  upon  whether  the  patent  constituted  or  created  a 
defect  in  the  title  thereto.  It  must  be  admitted  that  the  let- 
ters patent  ^ave  the  patentee  no  right  or  interest,  general  or 
specific,  in  the  goods  themselves.  It  gave  him  no  title  by 
which  he  could  obtain  possession  of  Ihem  or  in  any  way  sub- 
ject them  to  his  own  use.  The  right  secured  to  him  was 
merely  the  monopoly  of  his  discovery  or  invention,  or,  in 
other  words,  the  exclusive  right  to  make  and  use  the  patented 
article  and  to  sell  the  same  to  others  to  be  used.  The  patent 
right  was  undoubtedly  a  right  essentially  and  numerically  dis- 
tinct from  the  title  or  ownership  of  the  article  manufactured 
according  to  the  patented  device.  This  distinction  is  clearly 
recognized  in  Patterson  v.  Kentucky,  97  U.  S.  501,  where  the 
court  say;  *'The  right  of  property  in  the  physical  substance, 
which  is  the  fruit  of  the  discoverv.  is  altocrcther  distinct  from 
the  right  in  the  property  itself,  just  as  the  property  in  the 
instruments  or  plate  by  which  copies  of  a  map  are  multiplied, 
is  distinct  from  the  copyright  of  the  map  itself." 

But  while  the  patent  gave  the  patentees  no  right  to  the 
goods  themselves,  it  gave  them  a  right  to  control  or  prohibit 
their  use  either  by  the  defendants  or  others  to  whom  they 
might  sell  them.  The  defendants  might  receive  the  goods  and 
retain  them  in  their  possession,  and  so  long  as  they  did  that 
and  nothing  more,  they  would,  perhaps,  be  free  from  interfer- 
ence by  the  patentees.  The  instant,  however,  they  attemj^ted 
to  use  them  or  sell  them  to  others  to  be  used,  they  would  be 
liable  to  prosecution  by  the  patentees  for  an  infringement,  and 
might  be  wholly  restrained  from  such  use  or  sale. 


212  Appellate  Courts  op  Illinols. 

Siegel  V.  Brooke. 

It  will  thus  be  seen  that  the  patent,  while  in  no  proper  sense 
an  incumbrance  upon  the  goods  themselves,  was  a  very  serious 
incumbrance  upon  their  use.  It  deprived  the  defendants  of 
the  right  to  avail  themselves  of  the  beneticial  enjoyment  of  the 
goods  without  subjecting  themselves  to  serious  consequences, 
some  of  them  highly  penal,  and  if  tliey  had  received  and  paid 
for  them,  thcv  would  have  been  liable  at  once  to  be  restrained 
by  injunction  from  applying  them  to  the  purposes  for  which 
they  bought  them. 

We  are  of  the  opinion  tliatsuch  incumbrance  ujwn  trie  right 
to  use  the  article  sold,  is  such  defect  of  title  as  will  constitute 
a  breach  of  the  implied  warranty  of  title.  The  only  case  to 
which  we  have  been  referred,  or  which  we  have  been  able  to 
find,  in  which  this  question  has  been  directly  presented,  is 
Sanborn  v.  Jackson,  60  N.  H.  569.  In  that  case  the  plaintiff 
sold  to  the  defendants,  among  other  things,  the  machinery, 
tools,  fixtures  and  furniture  in  a  certain  building,  and  also  two 
machines  then  in  process  of  construction,  and  agreed  to  have 
said  machines  finished  and  put  in  satisfactory  running  order 
at  his  own  expense.  In  a  suit  brought  to  recover  a  part 
of  the  price  of  the  property  sold,  the  defendants  offered  to 
prove,  among  other  things,  that  one  of  said  machines  was  an 
infringement  upon  a  patent  owned  by  one  Corey.  This  evi- 
dence was  excluded,  and  the  court,  in  holding  that  it  was  im- 
properly excluded,  say:  "It  was  an  incumbrance  on  the  right 
to  use  the  macliine,  constituting  a  defect  in  the  title,  if  it  was 
an  infringement  of  Corey's  patent.  In  the  sale  of  chattels, 
there  is  ordinarily  an  implied  warranty  of  title.  The  evidence 
offered  by  the  defendants  was  competent  as  tending  to  show 
a  defective  title,  and  the  breach  of  such  implied  warranty." 
While  the  Judge  delivering  the  opinion  of  the  court  cites  no 
authorities  and  gives  no  reasons  for  his  conclusions  beyond 
what  we  have  here  quoted,  we  are  inclined  to  follow  the  decis- 
ion as  the  most  reasonable  view  to  take  of  the  subject.  We 
hold,  therefore,  that  the  evidence  in  relation  to  the  letters 
patent  was  improperly  excluded  and  that  for  that  reason  tlie 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


\ 
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Canute  R,  Matson 

V. 

George  Oberne. 

hjmettons — Executions — Set-off-^Statute — Equity — Jurisdiction. 

1.  Where  a  judgment  debtor  has  an  unsatisfied  judgment  against  bis 
creditor  who  is  insolvent  and  has  left  the  State,  he  may  maintain  a  bill  in 
equity  to  enjoin  the  Sheriff  from  enforcing  the  judgment  agaiu.<t  him  and 
for  a  decree  of  set-off. 

2.  The  statutory  right  to  have  different  executions  set  off  against  each 
other  in  appropriate  Ciises,  may  be  enforced  in  a  court  of  equity,  the  statute 
matdng  no  provision  as  to  the  forum  in  which  relief  shall  be  sought  for  a 
denial  of  the  right. 

[Opinion  filed  January  11,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwYKN  Gaenett,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  appellant 
The  statute  is  mandatory  upon  the  Sheriff,  and  can  be  en- 
forced bj  ordinary  motion,  and  we  find  this  to  be  the  unvary- 
ing practice. 

Michigan,  Rhode  Island  and  Missouri  have  like  statutes,  and 
perhaps  other  States.  The  legislation  is  copied  from  6  Geo. 
H  Chap.  2,  Sec.  2.     See  Waterman  on  Set-off,  p.  421. 

in  States  where  no  statute  exists,  still  tlie  practice  is  to  apply 
to  the  court  for  relief  upon  motion.  Hooper  v.  Brundage,  22 
Me.  460;  Primra  v.  Ransom,  10  Mo.  464;  Ocean  Ins.  Co.  v. 
Eider,  22  Pick.  210;  Philipson  v.  Caldwell,  6  Taunt.  176. 

In  most  jurisdictions  trespass  against  the  Sheriff  is  used  as 
the  proper  and  only  remedy,  and  we  question  whether  such  a 
bill  as  at  bar,  has  ever  been  filed  in  "equity. 

The  following  cases  were  trespass  against  the  Sheriff: 
Shapley  v.  Bellows,  4  N.  H.  347;  Leathern  v.  Carr,  24  Me. 
251;  Jones  V.  Carpenter,  9  Mete.  509;  Porter  v.  Leach^  13 
Mete  482. 
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There  is  no  element  of  irrej^arab^e  damage  alleged,  and 
hence  trespass  against  the  Sheriff  would  be  a  sufficient  legal 
remedy.  But  the  motion  to  the  court  is  the  all-sufficient 
remedy,  and  cheaper  than  either  trespass  or  bill  in  equity. 

Equity  will  not  take  cognizance,  unless  it  app.eai*8  that  a 
court  of  law  can  not  afford  a  sufficient  remedy.  Victor  Scale 
Co.  V.  Shurtleff,  81  111.  313 ;  Crumpton  v.  Baldwin,  42  111- 
165;  Wincock  V.  Tnrpin,  96  111.  135;  Chittenden  v.  Rogers, 
42  111.  96;  Palmer  v.  Gardiner,  77  111.  143;  Pindoil  v.  Quinn, 
7  111.  App.  605. 

Messrs.  Freeman  &  Walker,  for  appellee. 

The  bill  in  this  case  shows  that  irreparable  damage  will  be 
Buffered  by  appellee  if  the  injunction  is  not  sustained.  It 
shows  that  Gay  lord  and  Wieland  are  insolvent,  that  they  have 
both  left  the  State  of  Illinois,  and  have  no  property  any  where 
out  of  which  apf>ellee's  executions  can  be  collected.  If,  tliere- 
fore,  appellee's  property  shall  be  sold  by  the  Sheriff,  he  will  be 
remediless,  and  iiis  damage  will  be  irreparable.  In  such  cases 
injunction  is  the  proper  remedy,  and  a  bill  in  equity  will  lie. 
High  on  Inj.,  Sec.  244,  and  cases  cited. 

The  statutes  of  this  State  recognize  th«  right  to  grant  an 
injunction  to  stay  a  suit  or  judgment  at  law.  Ilev.  Stat, 
Chap.  69,  Sec.  4-8. 

It  has  been  expressly  lield  by  our  Supreme  Court  that  the 
rule  that  an  injunction  will  not  be  granted  against  enforcing  a 
judgment  wliere  defense  might  have  been  made  in  action  at 
law,  does  not  apply  to  set-off,  but  only  such  defenses  as  are 
required  to  be  made  in  the  suit  in  which  the  judgment  is  ren- 
dered. In  the  case  of  Walker  v.  Doane,  108  111.  236,  it  was 
held  that  a  court  of  chancery  would  only  relieve  through  the 
medium  of  an  equitable  set-off. 

Bailey,  J.  This  is  an  appeal  from  an  interlocutory  order 
overruling  a  motion  to  dfssolve  a  preliminary  injunction.  The 
case  comes  here  in  pursuance  of  the  provisions  of  the  recent 
statute  allowing  ap})eals  to  this  court  from  interlocutory  orders 
granting  injunctions  or  overruling  motions  to  dissolve  the 
same.     The  motion  to  dissolve  was  made  on  the  face  of  the 
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bill,  and  the  only  question  presented  by  the  appeal  is  whether 
the  allegations  of  the  bill  are  sufficient  to  sustain  a  preliminary 
injunction. 

The  bill  is  brought  by  George  Oberne  against  Canute  JR. 
Matson,  Sheriff  of  Cook  County,  to  compel  said  Sheriff  to 
set  off  two  executions  in  his  hands  in  favor  of  the  complain- 
ant against  an  execution  in  his  hands  against  the  complainant, 
and  to  restrain  him  from  selling  certain  property  of  the  com- 
plainant levied  on  by  him  by  virtue  of  the  last-named  execution. 
The  bill  alleges  that  on  the  Ist  day  of  September,  1887, 
Charles  W.  Gaylord  and  Peter  J.  Wieland  caused  an  execution 
to  be  issued  to  said  Sheriff  upon  a  judgment  recovered  by 
them  against  the  complainant  in  the  Circuit  Court  of  Cook 
Counly  for  $75  damages  and  $20.40  costs,  and  that  said  Sheriff 
thereupon  proceeded  to  levy  said  execution  by  seizing  certain 
goods  of  the  complainant ;  that  on  the  9th  day  of  September, 
1887,  the  complainant  caused  two  executions  to  be  issued  to 
said  Sheriff  from  this  court,  upon  two  judgments  recovered 
•  by  the  complainant  against  said  Gaylord  and  Wieland  for  costs^ 
one  for  $81.25  and  the  other  for  $28.40,  the  first  of  said  judg- 
ments being  for  the  costs  adjudged  to  the  complainant  by  this 
court  on  reversing  a  former  judgment  in  favor  of  Gaylord 
and  Wieland  in  the  same  suit  in  which  their  present  judgment 
was  recovered,  and  the  second  being  for  the  costs  adjudged 
by  this  court  to  the  complainant  on  affirming  the  present  judg- 
ment in  favor  of  Gaylord  and  Wieland,  the  same  having  been 
appealed  to  this  court  by  them;  that  the  complainant,  on  de- 
livering his  said  executions  to  the  Sheriff,  required  him  to  set 
the  same  off  against  said  execution  in  favor  of  Gaylord  and 
Wieland,  but  that  tiie  Sheriff  refuses  to  make  such  set-off,  and 
threatens  and  is  about  to  sell  the  complainant's  property  levied 
on  by  him, and  has  advertised  the  same  for  sale;  that  both 
said  Gaylord  and  said  Wieland  are  wholly  insolvent,  and  have 
no  property  out  of  which  the  complainant's  executions  can  be 
collected,  and  that  both  have  long  since  left  this  State,  and  that 
no  part  of  the  execution  in  favor  of  Gaylord  and  Wieland  is  law- 
fully due  to  any  attorney  in  that  suit  for  fees  or  disbursement 
therein. 


216  Appellate  Coubts  of  IClinois. 

Matson  v.  Oberne. 

-  -  _■■-■_..  __ 

Sections  58  and  69  of  the  statute  in  relation  to  judgments 
and  executions  provide  that  executions  between  the  same  par- 
ties may  be  set  off  one  against  another,  if  requested  by  either 
party,  in  the  following  manner:  "When  one  of  the  executions 
is  delivered  to  an  officer  to  be  executed  the  debtor  therein  may 
deliver  his  execution  to  the  same  officer,  whether  the  second 
execution  is  directed  to  the  same  or  to  any  other  officer;  and 
tlie  officer  shall  apply  it,  as  far  as  it  will  extend,  to  the  satis- 
faction of  the  first  execution,  and  the  balance  due  on  the  larger 
execution  may  be  collected  and  paid  in  the  same  manner  as  if 
there  had  been  no  set-off."  By  Sec.  60  certain  excei)tions  are 
made  in  which  it  is  provided  that  no  set-off  shall  be  allowed, 
but  none  of  said  exceptions  are  applicable  to  the  case  made  by 
the  complainant's  bill.  It  follows  that  the  bill  shows  a  clear 
right  on  the  part  of  the  complainant  to  liave  his  executions 
set  off  against  the  execution  in  favor  of  Gaylord  and  Wieland 

The  appellant's  contention  is,  that  the  complainant  had  a 
complete  and  adequate  remedy  at  law,  by  motion  in  the  court 
from  which  the  first  execution  was  issued,  and  'that  therefore 
a  court  of  equity  has  no  jurisdiction.  Set-off  is  laid  down  in 
treatises  on  equity  jurisprudence  as  an  original  source  of  equity 
jurisdiction.  2  Story's  Eq.  Juris.,  Sec.  1431  et  seq.  While 
the  doctrine  of  set-off,  at  least  as  it  exists  at  law,  is  purely  of 
statutory  origin,  courts  of  equity  would  seem  to  have  been 
accustomed,  in  virtue  of  their  general  jurisdiction  and  inde- 
pendently of  the  statute,  to  give  relief  in  proper  cases  by  set- 
ting off  mutual  and  independent  debts  against  each  other. 
Jbid.j  Sec.  1435.  Without  attempting  to  enumerate  the  cases 
w-here  equity  has  been  accustomed  to  exercise  this  jurisdiction, 
it  is  sufficient  to  say,  that  the  insolvency  of  one  of  the  parties, 
if  not  of  itself  a  sufficient  ground  for  the  interposition  of 
equity  to  decree  a  set-off,  is  always  held  to  be  an  important 
factor  in  this  class  of  cases,  and  may,  with  other  grounds  of 
equitable  relief,  justify  the  interposition  of  such  court  by 
process  of  injunction.  Smith  v.  Felton,  43  N.  T.  419 ;  Brewer  v. 
I(orcross,17  K  J.  Eq.  219;  Field  v.  Oliver,  43  Mo.  200;  Eeppy 
V.  Eeppy,  46  Mo.  571 ;  Hamilton  v.  Van  Hook,  26  Texas,  302. 
Substantially  the  same  may  be  said  of  the  non -residence  of 
one  of  the  parties.     Wallenstein  v.  Scilzman,  7  Bush,  175. 
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The  foregoing  decisions  were  in   cases  where  the  demand 
sought  to  be  set  oflE  had  not  been  reduced  to  judgment,  and  in 
some  of  them  it  seems  to  be  held  tliat  even  under  those  cir- 
cumstances insolvency  alone  is  a  sufficient  ground  for  equitable 
interposition.     See  also  Levy  v.  Steinbach,  43  Md.  212,  where 
the  right  to   an  injunction  in  such  case  is   broadly  asserted. 
The  case  is  much   stronger,  however,  where  the  debt  sought 
to  be  set  off  has  been  reduced  to  judgment,  and  there  it  is  held 
to  be  proper  for  a  court  of  equity  to  assume  jurisdiction  and 
grant  an  injunction.     On  this  subject  the  rule  is  laid  down  by 
Mr.  High  in  his  treatise  on  Injunctions  as  follows:  "Where  a 
judgment  debtor,  himself    having  an   unsatisfied   judgment 
against  his  creditor,  files  a  bill  to  set  off  the  one  judgment 
against  the  other,  alleging  that  his  judgment  creditor  is  insolv- 
ent and  that  he  will  be  remediless  if  the  judgment  is  permitted 
to  be  enforced  against  him,  and  praying  an  injunction  to  pre- 
vent such  enforcement  and  a  decree  of  set-off,  the  bill  is  not 
demurrable  for  want  of  equity."   High  on  Injunctions,  Sec.  244. 
The  statute  above  quoted,  giving  the  right  to  have  different 
execntions  set  off  against  each  other,  makes  no  provision  as  to 
the  forum  in  which  relief  is  to  be  sought  in  case  the  right  to 
a  aet-off  is  denied.     It  follows  that  the  right  may  be  enforced 
in  any  appropriate  proceeding.     If,  then,  a  court  of  equity  had 
jurisdiction  prior  to  the  statute  to   compel  a  set-off  of  judg- 
ments against  each  otheV  in  case  of  the  insolvency  of  one  of 
tlie  parties,  we  see  no  reason  why  such  court  may  not  now 
interpose,  where  a  Sheriff  refijses  to  obey  the  mandate  of  the 
statute,  requiring  him  to  set  off  tlie  executions   in  his  hands 
against  each   other,  and  decree  the  application  of  the   com- 
plainant's judgment  and  execution  to  the  satisfaction  of  the 
Jad^nient  against  him. 

Some  other  points  are  urged  by  the  appellant  in  support  of 
his  motion  to  dissolve  the  injunction,  which  we  do  not  deem 
'  it  necessary  to  notice  further  than  to  say  that  we  have  duly 
considered  tliem,  and  are  of  the  opinion  that  none  of  them  are 
well  taken.  Tlie  order  of  the  court  below,  refusing  to  dissolve 
the  injunction,  will  be  affiimed. 

Order  affirmed. 
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,    Henry  Wichert 

V. 

E.  W.  Stafford. 

Sales — Coniracffor  Future  Delivery — Time — Enlargement  of — Dffault 
qf  Vendee — Conflict  of  Evidence — Instructions. 

1.  Where  the  evidence  is  sharply  conflicting  great  accuracy  in  the  in- 
structions is  required. 

2.  Where,  under  a  contract  for  the  pale  of  goods  to  be  delivered  within 
a  certain  time,  the  vendee  directs  the  vendor  not  to  deli\er  them  until 
ordered,  and  the  latter  acts  on  such  direction,  the  time  fixed  is  enlarged  to 
a  reasonable  time  in  which  to  perform  the  contract.  The  vendee  can  not 
then  be  put  in  default  unless  he  refuses  to  receive  the  goods  on  a  tender  of 
delivery  within  a  reasonable  time,  and  the  vendor,  in  order  to  recover,  must 
show  an  ability  to  perform  and  an  offer  or  tender  of  performance  within 
such  reasonable  time. 

[Opinion  filed  January  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altokld,  Judfi^e,  presiding. 

Messrs.  Byam,  Parkiiukst  &  Wkinsciienk,  for  appellant. 

Mr.  J.  V.  LeMoyne,  for  appellee. 

MoRAN,  P.  J.  Tliis  action  was  brouglit  by  appellee  against 
appellant  to  recover  damages  for  a  failure  to  receive  and  pay 
for  pickles,  under  the  following  contract: 

"  Chicago,  10—2—188'^. 
"I,  R.  W.  Stafford,  agree  to  deliver  Henry  Wichert,  at 
his  place  of  business,  one  hundred  and  thirty-live  (135)  bbls. 
medium  pickles  at  $4.25,  and  sixty-five  bbls.  small  pickles  at 
$5.25,  and  forty  bbls.  gherkins  at  $0.25  per  bbl.,  less  three  per 
cent.,  to  be  delivered  in  lots  as  wanted  up  to  December  15, 
1881,  and  paid  for  before  above  date. 

*'  Accepted ; 

«  R.  W,  Stafford, 
"Henry  Wichert, 
"  Per  Seroal." 
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There  was  a  trial  before  a  jury  and  a  verdict  iu  favor  of 
appellee.  On  tlie  trial  appellee  introduced  evidence  tending 
to  show  that  lie  had  asked  appellant  to  take  pickles  under  tiie 
contract,  and  that  he  had  sent  pickles  to  appellant's  store  to  be 
delivered  on  the  contract,  but  that  aj^pellant  had  sent  them 
back,  saying  he  had  not  room  for  them  and  had  requested 
appellee  not  to  send  him  any  more  pickles  till  he  ordered 
tliem,  and  that  appellee  did  not  send  any  more,  but  that  on 
the  last  day  of  the  contract  he  went  to  appellant's  store  and 
said  to  the  person,  who  was  in  chaige  and  acting  for  appel- 
lant, that  he  could  deliver  the  pickles  that  day  if  they  w^anted 
them. 

Appellant's  evidence  was  in  conflict  with  that  of  appellee 
on  both  these  points.  Appellee  also  offered  evidence  tending 
to  show  that  he  had  all  the  pickles  called  for  by  the  contract 
on  hand  or  under  his  control,  and*  ready  to  deliver  to  appel- 
lant on  the  last  day  of  the  contract,  if  he  should  call  for  them. 
The  court  gave  to  the  jury,  at  the  request  of  appellant,  the 
following  instruction : 

"If  the  jury  believe  from  the  evidence  in  this  case  that  the 
parties  made  the  contract  of  date  the  11th  day  of  September, 
1884,  and  introduced  in  evidence  in  this  case,  and  that  the 
plaintiff  was  able  to  furnish  and  offered  to  furnish  to  the  de- 
fendant, at.  or  within  the  time  called  for  by  said  contract  the 
pickles  therein  described,  and  that  the  defendant  refused  to 
take  gaid  pickles,  or  any  portion  of  them,  and  to  pay  for  the 
same  according  to  the  terms  of  said  contract,  then  the  jury  are 
instructed  tliat  the  plaintiff  is  entitled  to  recover,  and  the 
measure  of  his  damages  is  the  difference  between  the  contract 
price  of  Baid  pickles  not  taken,  and  the  market  price  of  pickles 
t>f  the  same  grade  and  quality  as  called  for  by  the  contract  on 
the  first  day  of  December,  1884,  less  two  per  cent,  discount, 
with  the  interest  thereon  from  that  date  at  six  per  cent,  per 
ycar,and  if  the  jury  believe  from  the  evidence  that  the  defend- 
^ot,  or  some  one  authorized  to  act  for  him  in  the  premises, 
told  the  plaintiff  after  making  of  said  contract  dated  Septem- 
'>er  11, 1884,  not  to  deliver  any  pickles  to  him  on  said  contract 
unless  they  were  ordered  by  him,  and  that  he  failed  to  give 
such  order  for  any  portion  of  said  pickles  during  the  time 
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re(iuire(l  by  said  contract,  then  tlie  jury  are  instructed  that 
the  plaintiff  would  not  be  in  default  in  regard  to  those  not 
ordered,  and  that  the  defendant  would  be  liable  to  the  plaintiff 
for  all  pickles  called  for  by  said  contract  not  so  ordered  by 
him." 

If  the  defendant  or  his  agents  told  plaintiff  not  to  deliver 
pickles  on  siiid  contract  unless  they  were  ordered  by  him  and 
plaintiff  acted  on  such  direction  and  acquie«jed  therein,  then 
the  element  of  time  in  the  contract  would  have  been  waived 
by  the  ])arties. 

In  such  case  where  a  fixed  time  has  ceased  to  be  an  element 
in  the  contract,  neither  party  can  put  the  other  in  default 
-without  some  notice  or  demand  of  performance.  Lawson  v. 
Hogan.,  dS  K  Y.  44. 

The  element  of  time  is  enlarged  from  a  definite  or  fixed 
time  to  a  reasonable  time  in  which  to  perform  the  contract, 
and  the  defendant  could  not  in  such  case  be  put  in  default  un- 
less he  refused  to  receive  the  pickles  on  a  tender  of  delivery 
within  a  reasonable  time,  and  the  plaintiff  in  order  to  recover 
would  be  required  to  show  an  ability  to  j)erform  and  an  offer 
or  tender  of  performance  within  such  reasonable  time. 

The  latter  clause  of  the  instruction  does  not  correctly  f^tate 
the  law  upon  the  hypothesis  in  said  latter  clause  stated.  The 
defendant  would  not  be  liable  to  the  plaintiff  for  the  pickles 
called  for  by  the  contract  on  said  hypothesis  simply  because 
he  failed  to  order  them  during  the  time  named  in  the  contract, 
unless  the  time  named  in  the  contract  should  be  found  to  be  the 
reasonable  time  for  its  performance,  and  the  plaintiff  further 
showed  that  he  had  the  ability  to  perform  and  actually  offered 
to  deliver,  and  that  defendant  refused  to  receive  the  pickles 
within  said  time.     Sanborn  v.  Benedict,  78  111.  301). 

In  the  contest,  developed  by  the  record  in  this  case,  and  the 
sharp  conflict  of  evidence  arising  on  material  issues,  we  deem 
the  misdirection  in  said  instruction  such  error  as  requires  us 
to  reverse  the  judgment  of  the  court  below  and  remand  the 
case  for  a  new  trial,  without  regard  to  other  alleged  errors  in 
the  record. 

lieversed  and  remanded. 
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Miner  N.  Knowlton 

V. 

George  L.  Warner,  Executor. 

Be<il  rroperty — Covenant — Action  of—Former  Adjudication — Evidence. 

In  an  action  of  covenant  to  recover  damages  for  a  breach  of  a  covenant  in 
a  deed,  a  decree  rendered  in  a  former  suit  between  the  parties,  finding  that 
there  was  a  breach  of  said  covenant  in  the  failure  of  the  defendant  to  pay  a 
certain  amount  of  int^rvst,  is  admissible  in  evidence,  although  the  court  did 
not  deem  it  expedient  in  said  suit  to  enter  a  personal  decree  against  the  de- 
fendiint  for  such  amount,  as  it  was  a  legal  demand. 

[Opinion  filed  January  18, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  lion. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  B.  M.  MuNN,  for  appellant 

Messrs.  M.  A.  Rorke  &  Son,  for  appellee. 

Bailey,  J.  This  was  an  action  of  covenant,  brought  by 
Anna  Hanbury  against  Miner  N.  Knowlton,  to  recover  dam- 
ages for  a  breach  of  certain  covenants  in  two  deeds  convey- 
ing lands,  executed  by  the  defendant  to  the  plaintiff.  During 
the  pendency  of  the  suit  the  plaintiff  died,  and  her  death  being 
suggested  on  the  record,  George  L.  Warner,  her  executor, 
was  substituted  as  plaintiff.  A  trial  was  afterward  had,  re- 
sulting in  a  verdict  in  favor  of  the  plaintiff  for  $428.56,  and 
for  that  sum  and  costs  judgment  was  rendered  for  the  plaintiff. 

As  to  one  of  said  deeds,  the  only  covenant  of  which  any 
breach  is  alleged  is  the  covenant  against  incumbrances  and 
taxes,  the  breach  assigned  being  the  non-payment  of  certain 
taxes  which  were  a  lien  on  the  land  at  the  time  of  the  convey- 
ance, and  which  the  grantee  was  afterward  compelled  to  pay. 
As  to  this  breach  and  the  damages  recoverable  therefor  there 
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is  no  controversy.  The  other  deed  contained  a  covenant  by 
the  grantor  against  taxes  and  all  incumbrances,  except  a  cer- 
tain deed  of  trust  for  §1,800,  and  interest  thereon  from  a  date 
which  was  left  blank  in  the  deed,  the  payment  of  said  deed  of 
trust,  with  interest  as  therein  specified,  being  assumed  by  the 
grantee.  It  is  claimed  that  by  a  proper  construction  of  the 
deed,  the  grantor  covenanted  against  all  incumbrances  except 
the  deed  of  trust  and  interest  thereon  from  the  date  of  the 
deed,  and  the  breaches  assigned  are,  the  non-payment  of  cer- 
tain taxes  which  were  a  lien  on  the  land  at  that  date,  and  also 
the  sum  of  $307.55  interest  which  had  then  accrued  on  the 
deed  of  trust,  the  grantee  having  been  compelled  to  pay  both 
said  taxes  and  interest.  As  to  the  taxes  there  is  no  dispute, 
the  only  controversy  being  as  to  said  sum  of  $307.56,  accrued 
interest. 

To  establish  the  defendant's  liabilitv  for  said  interest,  the 
plaintiff  offered  in  evidence  said  deed,  and  also  the  record  of  a 
decree  of  the  Superior  Court  theretofore  rendered,  in  a  certain 
suit  in  chancery  in  which  said  Annallanbury  was  complainant 
and  said  Knowlton,  the  holders  of  said  deed  of  trust  and  others 
were  defendants,  and  in  which  suit  the  construction  of  said 
deed  and  tiie  liability  of  said  Knowlton  to  reimburse  said 
Anna  Ilanbury  the  said  sum  of  interest  so  paid  by  her  were, 
among  various  other  matters,  in  issue.  In  that  decree  the 
court  found,  among  other  things,  that  said  Anna  Hanbury 
only  assumed  the  ])ayment  of  the  principal  sum  of  ^1,800  of 
said  deed  of  trust  and  interest  thereon  from  the  date  of  said 
convevance,  and  that  said  Knowlton  was  liable  to  her  for  all 
interest  accruing  prior  to  that  date ;  that  said  interest  amounted 
to  §307.55,  and  that  said  sum  was  due  and  unpaid  from  him  to 
her,  but  the  court  further  found  that  it  was  inexpedient  to 
enter  a  personal  decree  in  her  favor  against  him  for  fear  of 
error,  on  accoimt  of  its  being  a  legal  demand,  and  that  said 
decree  ought  to  be  entered  without  prejudice  to  any  suit  or 
suits  to  be  thereafter  brought  by  her  against  him  to  recover 
said  sum  of  §307.55.  It  was  thereupon  ordered  and  decreed 
that  said  decree  was  entered  without  prejudice  to  the  right  of 
said  Anna  Ilanbury  to  institute  a  suit  or  suits  against  said 
Knowlton  to  recover  said  sum. 
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It  can  not  be  doubted  that  said  decree  was  competent  evi- 
dence against  the  defendant.  It  was  rendered  in  a  suit  to 
which  both  he  and  the  plaintifiE  were  parties,  and  in  which  the 
very  matters  now  in  dispute  were  at  issue.  It  establishes,  and 
we  think  conclusively  establishes,  the  liability  of  the  defend- 
ant for  the  interest  in  question  and  the  amount  of  such 
liability.  Upon  those  questions  it  is  an  express  adjudication, 
and  its  force  as  an  adjudication  is  in  no  manner  diminished  by 
the  fact  that  the  court,  for  a  reason  which  was  deemed  sufli- 
cient,  thought  best  not  to  decree  the  payment  of  said  money  by 
the  defendant  to  the  plaintiflF,  but  remitted  her  to  her  suit  at 
law  for  its  recovery. 

The  verdict  and  judgment  are  clearly  supported  by  the  evi- 
dence, and,  as  no  error  of  law  is  shown,  the  judgment  will  be 
afiirmed. 

Judgment  affirmed. 


Bennett  Jacobson 
Samuel  Gunzburg.  1152ii- 

Keic  Tnal — Netcly  Discovered  Evidence — Conflict  of  Evidence — Question 
for  Jury, 

1.  Newly  discovered  evidence,  which  is  merely  cumulative  and  not  con- 
clusive, is  not  pufficient  (ground  for  a  new  trial. 

2.  Where  the  evidence  is  conflicting  and  there  is  no  error  of  law  this 
court  will  not  interfere. 

[Opinion  filed  January  18, 1888.] 

In  error  to  the  Superior  Court  of  Cook  County  ;  the  lion. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  plaintiff  in  error. 

Mr.  Robert  H.  McMurdt,  for  defendant  in  error. 

Per  Curiam.  We  have  carefully  examined  the  record  in  th  is 
case  and  considered  all  the  ])oints  of  law  made  by  counsel  for 
plaintiff  in  en-or.     There  is  a  sharp  conflict  in  the  evidence, 
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is  no  conti'oversj.  The  otlier  deed  contained  a  covenant  by 
tlie  grantor  against  taxes  and  all  incumbi'ances,  except  a  cer- 
tain deed  of  trust  for  $1,800,  and  interest  thereon  from  a  date 
which  was  left  blank  in  the  deed,  the  payment  of  said  deed  of 
trust,  with  interest  as  therein  specified,  being  assumed  by  the 
grantee.  It  is  c'aimed  that  by  a  proper  construction  of  the 
deed,  the  grantor  covenanted  against  all  incumbrances  except 
the  deed  of  trust  and  interest  thereon  from  the  date  of  the 
deed,  and  the  breaches  assigned  are,  the  non-j^aynient  of  cer- 
tain taxes  which  were  a  lien  on  the  land  at  that  date,  and  also 
the  sum  of  8307.55  interest  which  had  then  accrued  on  the 
deed  of  trust,  the  grantee  having  been  compelled  to  pay  both 
said  taxes  and  interest.  As  to  the  taxes  there  is  no  dispute, 
the  only  controversy  being  as  to  said  sum  of  $307.55,  accrued 
interest. 

To  establish  the  defendant's  liability  for  said  interest,  tlie 
plaintill  offered  in  evidence  said  deed,  and  also  the  record  of  a 
decree  of  the  Superior  Court  tlieretofore  rendered,  in  a  certain 
suit  in  chancery  in  wliich  said  AnnaHanbury  was  complainant 
and  said  Knowlton,  the  holders  of  said  deed  of  trust  and  others 
were  defendants,  and  in  which  suit  the  construction  of  said 
deed  and  the  liability  of  said  Knowlton  to  reimburse  said 
Anna  Ilanbury  the  said  sum  of  interest  so  paid  by  her  w^ere, 
among  various  other  matters,  in  issue.  In  that  decree  the 
court  found,  among  other  things,  that  said  Anna  Ilanbury 
only  assumed  the  payment  of  the  principal  sum  of  $1,800  of 
said  deed  of  trust  and  interest  thereon  from  the  date  of  said 
conveyance,  and  that  said  Knowlton  was  liable  to  her  for  all 
interest  accruing  prior  to  that  date ;  that  said  interest  amounted 
to  $307.55,  and  that  said  snm  was  due  and  unpaid  from  him  to 
her,  but  the  court  further  found  that  it  was  inexpedient  to 
enter  a  personal  decree  in  her  favor  against  him  for  fear  of 
error,  on  account  of  its  being  a  legal  demand,  and  that  said 
decree  ought  to  be  entered  without  prejudice  to  any  suit  or 
suits  to  be  thereafter  brought  by  her  against  him  to  recover 
said  sum  of  $307.55.  It  was  thereupon  ordered  and  decreed 
that  said  decree  was  entered  without  prejudice  to  the  right  of 
said  Anna  Ilanbury  to  institute  a  suit  or  suits  against  said 
Knowlton  to  recover  said  sum. 


First  District — October  Term,  1S87.      223 

Jacobson  v.  Gunzburg. 

It  can  not  be  doubted  that  said  decree  was  competent  evi- 
dence against  the  defendant.  It  was  rendered  in  a  suit  to 
which  both  he  and  the  plaintiff  were  parties,  and  in  which  the 
very  matters  now  in  dispute  were  at  issue.  It  establishes,  and 
we  think  conclusively  establishes,  the  liability  of  the  defend- 
ant for  the  interest  in  question  and  the  amount  of  such 
liability.  Upon  those  questions  it  is  an  express  adjudication, 
and  its  force  as  an  adjudication  is  in  no  manner  diminished  by 
the  fact  that  the  court,  for  a  reason  which  was  deemed  sufli- 
cient,  thought  best  not  to  decree  the  payment  of  said  muney  by 
the  defendant  to  the  plaintiff,  but  remitted  her  to  her  suit  at 
law  for  its  recovery. 

The  verdict  and  judgment  are  clearly  supported  by  the  evi- 
dence, and,  as  no  error  of  law  is  shown,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


Bennett  Jacobson 
Samuel  Gunzburg.  1155^-^ 

3»>ir  Tr\al — ISfeichj  Discovered  Evidence — Conflict  of  Ecidenee — Question 
for  Jury. 

1.  Newly  discovered  evidence,  which  is  merely  cumulative  and  not  con- 
clusive, is  not  Fufficient  ground  for  a  new  trial. 

2.  Where  the  evidence  is  conflicting  and  there  is  no  error  of  law  this 
court  will  not  interfere. 

[Opinion  filed  January  18,  1888.] 

« 

In  ekror  to  the  Superior  Court  of  Cook  County ;  the  lion. 
John  F.  Altgeld,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  plaintiff  in  error. 

Mr.  Robert  H.  McMurdt,  for  defendant  in  error. 

Per  Curiam.  We  have  carefully  examined  the  record  in  this 
case  and  considered  all  the  points  of  law  made  by  counsel  for 
plaintiff  in  error.     There  is  a  sharp  conflict  in  the  evidence, 
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and  the  verdict  of  the  jury  has  settled  the  issue  of  fact  in 
favor  of  the  defendant  in  error. 

There  are  no  errors  as  to  the  admission  or  exclusion  of  evi- 
dence, and  none  in  giving  or  refusing  instructions. 

The  testimony  of  defendant  in  error  in  another  case,  which 
was  presented  on  the  motion  for  new  trial  as  newly  discov- 
ered evidence,  is  only  cumulative  in  character  and  is  not  con- 
clusive in  its  nature.  It  tends  to  show  that  defendant  in  error 
testified  falsely  in  some  particulars  on  this  trial,  but  is  by  no 
means  conclusive  even  to  that  extent 

It  presented  no  sufficient  reason  for  granting  a  new  trial. 
Under  the  well  established  practice  in  reviewing  courts  we 
must  affirm  the  judgment  in  cases  where  there  is  no  error  of 
law  and  the  facts  have  been  found  by  a  jury  on  consideration 
of  conflicting  evidence,  and  where  they  had  the  witnesses 
before  them. 

Judg7nc7it  affirmed. 


Abraham  Bernstein 
E.  R  Walker. 

Trovtr—Verdiet—When  too  Small— New  Trial. 

In  an  action  of  trover,  where  the  verdict  is  for  a  less  sum  thab  the  value 
of  the  property  as  fixed  by  the  defendant,  the  trial  court  bhould  set  aside  the 
verdict  and  grant  a  new  trial. 

[Opinion  filed  January  IS,  18SS.] 


Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  appellant 

No  brief  filed  for  appellee. 

Per  Curiam.  Appellant  brought  an  action  of  replevin  for 
certain  furniture,  and  recovering  but  a  small  portion  of  the 
goods  on  the  writ,  a  count  in  trover  was  filed  and  a  ti-ial  had 
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before  a  jury  on  the  issncs  joined.  The  jnrj  found  appellee 
guilty  of  a  conversion  of  the  goods,  and  assessed  the  appel- 
lant's damages  at  $43.84. 

The  main  contest  was  on  the  value  of  the  property  converted. 
The  testimony  of  plaintiff's  witnesses  tended  to  show  the 
property  to  be  worth  upward  of  $500.  Appellee  in  his  tes- 
timony, fixing  the  value  of  the  articles  one  hy  one,  makes  the 
value  of  the  whole  more  than  $160.  Three  witnesses  called 
by  appellee  placed  the  value  respectively  at  $175.90,  $131.50 
and  $118.60.  Under  such  evidence  the  verdict  is  manifestly 
too  small,  and  we*know  of  no  rule  by  which  such  a  verdict 
can  be  sustained  when  complained  of  by  the  party  who  is  in- 
jured by  it.  The  court  below  should  have  granted  the  motion 
of  appellant  to  set  aside  the  verdict  and  grant  a  new  trial,  and 
for  the  error  in  denying  such  motion  the  judgment  must  be 
reversed  and  the  case  remanded. 

Heversed  and  remanded. 


Virginia  B.  Holmes 

V. 

Augustus  A.  Parker. 

Confession  of  Judgment — Warrant  of  Attorney — Printed  Blank — Con- 
struction— Surplusage — Motion  to  Open  Judgment — Evidence, 

1.  Althoufrb  the  power  to  confess  a  judgment  must  be  strictly  pursued 
and  be  clearly  found  in  the  warrant,  such  instruments  are  subject  to  the 
same  rules  of  construction  as  other  written  contracts. 

2.  When,  from  a  consideration  of  the  entire  writingr»  the  real  meaninflr 
can  be  ascertained,  the  insertion  of  a  word  or  words  not  intended  will  not 
be  permitted  to  defeat  the  intent  of  the  parties. 

3.  In  ascertaining  the  int^ent,  the  nature  and  purpose  of  the  contract,  or 
transaction,  will  generally  influence  the  interpretation,  and  words  which  are 
meaningless  or  inconsistent  with  the  manifest  intent  and  without  which  the 
instrument  can  be  sustained  and  given  effect  in  accordance  with  such  intent, 
may  be  rejected  as  surplusage. 

4.  Where  printed  blanks  are  used  and  the  written  and  printed  portions 
are  inharmonious,  the  written  parts  will  be  given  greater  weight  than  the 
printed  ones  in  interpreting  the  instrument. 

5.  Upon  a  motion  to  open  a  judgment  entered  by  confession  on  a  war- 
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rant  of  attorney,  it  is  held:  That  the  note  and  warrant  must  be  construed 
together;  that  certain  printed  words  in  the  warrant,  which  are  inconsistent 
with  the  written  parts  of  the  note,  should  be  rejected  as  surplusafre:  that  the 
defendant  properly  took  judgment  on  the  note,  although  it  was  held  by  him 
88  security  for  another  note  upon  which  he  had  not  exhausted  his  lecral 
remedies,  as  it  appears  that  such  remedies  would  have  proved  unavniling; 
and  that  theeourt  below  prop?rly  refused  to  open  the  judgment  for  a  trial 
on  the  merits,  there  being  no  such  conflict  of  evidence  presented  by  the  atii- 
davits  ujs  leaves  the  mind  unsatisfied  as  to  the  real  merits. 

[Opinion  filed  January  18,  1888.] 

In  error  to  the  Su])erior  Court  of  CookT^ountj;  tlie  Hon. 
John  P.  Altgkld,  Judge,  presidins^. 


In  connection  with  this  case  see  the  following  case  of  Holmes 

V.  Beinis. 

A  judgment  by  confession   was  entered  in  tiie  Superior 

Court  in  favor  of  defendant  in  error  and  against  plaintiff  in 

error   upon  a  note  and  warrant  of  attorney,  of   which  the 

following  is  a  copy,  the  words  in  italics  being  written  in  the 

blanks  and  the  remainder  of  the  instrument  being  printed : 
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|6,093UL  Chicago,  Z?^r.  /oM,  iSSj. 

On  dtmand^  after  date,  /  promise  to  pay  to  the  order  of  Ira  Holmes, 
at  86  Washington  street.  Six  thousand  ninety-three  75  |  100  Dc^llars 

Value  received,  with  interest  at  eight  per  cent,  per  annum  (and 
ten  per  cent,  additional  as  attorney's  fees.  Provided,  however,  that  if 
this  note  is  paid  without  suit  or  judgment,  then  no  attorney's  fees  are  to 

be  paid). 

NOW,  THEREFORE,  in  Gonslderation  of  the  premltes.  I  do  hereby  make, 
conslilute  and  appoint  JONAS  HUTCHINSON,  or  any  Atloriiey  of  any  Court  ol 
Record,  to  be  my  irne  and  lawful  attorney  irrevocubly  for  mc  and  In  my  name. 
place  and  steau,  to  appear  in  any  Conn  of  Rucurd  in  term  lime  or  vacation,  in 
any  of  the  states  or  Territories  of  the  Unite<i  states,  at  any  tifne  before  or  after 
the  said  not«  becomes  due.  to  waive  the  service  of  pnx'etvs  and  con  less  a  judg- 
ment in  favor  of  the  said  HOLME^  &  BRO.  or  their  assigns,  upon  said  Note  for  the 
above  sum  and  interest  thereon  to  the  day  ot  the  entry  ot  the  said  judgment 
together  with  cost  and  damages,  and  also  said  attorney's  fees:  and  also,  to  file  a 
coguovit  for  the  amount  thereof,  with  an  agreement  therein  that  no  writ  of  error 
or  appeal  shall  be  prosecuted  upon  the  judgment  entered  by  virtue  hereof,  nor 
any  bill  in  equity  filed  to  Interfere  in  any  manner  with  the  operation  ot  said 
judgment  and  to  release  all  errors  that  may  intervene  in  entering  up  said  jndsr- 
jment,  or  iusuin^^  any  execution  thereon;  and  also  to  consent  to  immediate 
lexecution  on  said  judgment;  and  als)  to  waive  all  benefit  or  advantage  to  which 
/  may  be  entitled  by  virtue  of  any  homestead'  or  other  exemption  law,  and 
all  laws  authorixing  the  redemption  of  lands  after  sale  under  execution,  now  or 
hereafter  in  force.  In  this  or  any  stite  or  Territory  of  the  United  States,  where 
Judgment  may  be  entered  by  virtue  hereof;  hereby  ratifying  and  confirming  all 
that  said  attorney  may  do  by  virtue  hereof. 

VJRQTNIA  B.  HOLMES. 


The  note  was  indorsed :  "  Pay  Holder  &  Co.  or  order. 

Ira  Holmes.'^ 
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Plaintiff  in  error  moved  the  court  to  vacate  said  judgment 
and  for  leave  to  plead  and  have  a  trial  of  said'  cause,  which 
said  motion  was  heard  upon  affidavits  filed  by  both  parties, 
and  was  denied.  To  review  the  judgment  of  the  court  in 
denying  said  motion  this  writ  of  error  is  brought. 

Messrs.  Btsbee,  Ahrkns  &  Decker,  for  plaintiff  in  error. 

The  court  below  should,  at  least,  have  let  the  plaintiff  in  error 
into  a  defense  on  the  merits,  the  judgment  in  the  meantime 
being  allowed  to  stand  as  security  until  the  merits  of  the  case 
were  heard  and  determined ;  all  proceedings  upon  it,  how- 
ever, being  stayed  until  the  final  determination  of  the  suit. 
Walker  v.  Ensign,  1  111.  App.  113;  Heeney  v.  Alcock,  9  111. 
App.  431;  Martin  v.  Stubbings,  20  111.  App.  381;  Lake  v. 
Cook,  15  111.  353;  Condon  v.  Besse,  86  111.  159. 

But  in  this  case  the  defendant  in  error  certainly  was  not 
entitled  to  judgment  at  all  on  the  note  and  warrant  of 
attorney  in  question,  and  the  court  below  should  have  vacated 
the  judgment  and  have  required  the  defendant  in  error  to 
pursue  the  ordinary  remedy  by  action.  This  warrant  of 
attorney  authorized  the  confession  of  a  judgment  on  the  note 
only  in  favor  of  the  persons  composing  the  firm  of  Holmes  dH: 
Uro.^  or  their  assigns^  and  not  in  favor  of  defendant  in  error. 
The  note  was  merely  an  accommodation  note,  and  the  judg- 
ment entered  in  favor  of  defendant  in  error  was  unauthor- 
ized and  void  under  the  rule  of  strict  construction  of  such 
warrants  of  attorney,  laid  down  by  the  decisions  of  this  court 
and  our  Supreme  Court.  Follansbee  v.  Scottish  Am.  Mfg. 
Co.,  5  111.  App.  17;  Chaee  v.  Dana,  44  111.  202;  Tucker  v. 
Gill,  61  111.  230;  Frye  v.  Jones,  78  III.  627;  Keith  v.  Kellogg, 
97  III.  147;  Campbell  v.  Goddard,  117  111.  251. 

Mr.  Henry  S.  Monroe,  for  defendant  in  error. 

MoRAN,  P.  J.  The  first  contention  of  plaintiff  in  error  is 
that  the  warrant  of  attorney'  does  not  authorize  the  confes- 
sion of  judgment  in  favor  of  any  person  or  persons  other  than 
** Holmes  <fe  Bro.  or  their  assigns;"    tliat  defendant  in  error  is 
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not  the  assign  of  Holmes  &  Bro.,  for  Holmes  &  Bro.  have 
never  indorsed  or  si/^ned  the  note. 

The  note  and  warrant  of  attorney  used  was  a  printed  form, 
the  note  and  warrant  being  printed  on  the  same  piece  of 
paper,  with  blanks  filled  in  writing.  The  name  of  the  payee, 
place  of  payment,  etc.,  are  written  in,  bnt  the  words,  **  Holmes 
&  Bro.  or  their  assigns,"  are  printed  in  the  warrant  of  attorney. 

It  18  very  manifest  that  the  note  and  power  of  attorney 
mnst  be  read  and  construed  together  as  one  instrument,  for 
the  purpose  of  arriving  at  the  true  meaning  and  intent  of  the 
parties  between  whom  they  were  executed. 

While  the  power  to  confess  a  judgment  must,  as  counsel 
for  plaintiff  in  error  contend,  be  strictly  pursued  and  be 
clearly  found  in  the  warrant  purporting  to  confer  it,  still,  such 
instruments  are  subject  to  the  same  rules  of  construction,  for 
the  purpose  of  ascertaining  their  true  sense  and  carrying  out 
the  intent  of  the  parties  to  them  as  all  other  contractual 
writings  which  the  courts  are  called  on  to  interpret  and 
enforce.  It  is  a  rule  of  construction  that  no  inaccuracy  of 
language,  whether  from  omitting  a  word  or  even  a  clause 
plainly  meant  to  be  inserted,  inserting  a  word  not  meant,  using 
the  wrong  word,  or  otherwise,  will  be  permitted  to  defeat  the 
intent,  when  from  a  consideration  of  the  entire  writing  the 
real  meaning  can  be  ascertained. 

In  ascertaining  the  intent,  the  nature  and  purpose  of  the 
contract  or  transaction  will  generally  influence  the  i  iter  pre  ta- 
tion,  and  words  which  are  meaningless  or  inconsistent  with  the 
manifest  intent  to  be  gathered  from  the  whole  instrument  and 
without  which  the  instrument  can  be  sustained  and  given 
effect  in  accordance  with  such  intent,  may  be  rejected  as  sur- 
plusage.    Bishop  on  Contracts,  Sec.  397-421. 

In  accordance  with  thcsG  principles,  blanks  left  unfilled  in 
warrants  of  attorney  have  been  read  as  filled  up  with  the  proper 
date,  and  also  with  the  name  of  the  person  against  whom 
the  judgment  was  to  be  confessed  in  the  foltowing  cases: 
Sweeney  v.  Kitchen,  80  Pa.  St.  160;  Yleet  v.  Camp,  18  Wis. 
221;  Links  v.  Mayer,  22  111.  App.  489,  opinion  filed  by  this 
Qourt. 
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In  the  case  now  under  consideration,  tlie  note  portion  of  the 
instrument  is  payable  to  the  order  of  Ira  Holmes,  while  the 
power  of  attorney  authorizes  a  confession  in  favor  of  Holmes 
&  Bro.,  or  their  assigns.  There  is  a  manifest  incongruity 
between  the  terms  of  the  note  and  those  of  the  power. 
Holmes  &  Bro.  are  not  tlie  payees  of  the  note  and  could  only 
become  legally  interested  in  it  as  the  assigns  of  Ira  Holmes. 
It  is  suggested  that  the  plaintiff  in  error  may  have  had  some 
good  reason  for  desiring  that  the  judgment  should  be  entered 
in  favor  of  Holmes  &  Bro.,  but  no  reason  is  stated,  and  if  any 
existed,  which  would  account  for  the  anomaly,  it  should  have 
been  made  to  appear. 

The  natural  conclusion  is  that  the  warrant  of  attorney  in 
this,  as  in  all  similar  cases,  was  intended  to  be  executed  for 
the  use  and  benefit  of  the  payee  of  the  note  or  the  holder  of 
it  by  proper  transfer  from  him,  and  that  by  inadvertence  the 
printed  words  "&  Bro.  or  their"  were  not  stricken  out  of  the 
warrant  at  the  time  the  instrument  was  executed. 

Where  a  printed  blank  is  used,  the  written  portions  will 
have  greater  weight  in  interpreting  the  instrument  than  the 
printed,  where  the  two  portions  are  inharmonious.  Clark  v. 
Woodruff,  83  N.  Y.  523;  American  Ex.  Co.  v.  Pinckney,  29 
111.  392. 

Printed  blanks  are  generally  used  upon  an  assumption  that 
they  are  appropriate,  and  little  care  is  taken  to  see  that  such 
formal  parts  of  the  instrument  match  the  special  provisions 
written  in  the  blanks,  either  as  to  the  terms  of  the  agreement 
or  the  persons  named  therein.  Such,  we  are  satisfied,  was  the 
case  here,  and  therefore  we  regard  the  rule  a  safe  one  which 
will  reject  from  the  power  of  attorney  the  words  "&  Bro.'' 
and  leave  it  to  read  "said  Holmes"  instead  of  ''said  Holmes  & 
Bro."  This  interpretation  seems  to  be  reasonable  and  natu- 
ral, and  to  effectuate  the  manifest  intention  of  the  parties  to 
the  instrument,  and  adopting  it,  we  must  conclude  that  the 
entry  of  the  judgment  was  fully  authorized  by  the  warrant  of 

attorney. 

The  remaining  question  is,  did  the  court  err  in  refusing  to 
open  the  judgment  and  let  plaintiff  in  for  a  trial  on  the  merits. 
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The  defense  set  up  in  the  affidavits  filed  in  support  of  the 
motion  to  open  tlie  judgment,  as  stated  in  the  affidavit  of  Ira 
Holmes,  m'Iio  indorsed  and  delivered  the  judgment  note  in 
question  to  tlie  defendant  in  error,  is,  that  plaintiff  in  error 
gave  the  said  judgment  note  to  said  Ira  Holmes  without  con- 
sideration and  for  his  acconnnodation ;  that  the  said  Holmes 
and  one  Eames  were  indebted  to  defendant  in  error  and  gave 
him  tlieir  joint  note  for  the  amount  of  such  indebtedness,  and 
that  said  Holmes  voluntarily  and  unsolicited  by  defendant  in 
error,  delivered  said  judgment  note  to  him  upon  the  express 
condition  that  he  should  hold  it  as  security  for  the  collection 
of  the  joint  note,  but  that  said  judgment  note  should  not  be 
used  in  any  manner  until  defendant  in  error  had  exhausted  all 
legal  remedies  against  said  Ira  Holmes  and  Eames  for  the  col- 
lection of  the  joint  note ;  that  defendant  in  error  has  not  ex- 
hausted his  legal  remedies  against  said  Ira  Holmes  and  Eames 
on  said  joint  note,  and  has  commenced  no  suit  against  tliem, 
and  that  said  Eames,  since  the  maturity  of  said  joint  note, had, 
and  still  has,  more  than  sufficient  property  to  pay  the  full 
amount  of  said  joint  note. 

Taking  all  this  as  true,  it  is  plain  that  the  claim  of  the  de- 
fense rests  upon  the  statement  that  defendant  in  error  has 
complied  with  the  condition  n[X)n  which  the  note  was  given, 
and  exhausted  his  legal  remedies  against  Holmes  and  Eanios. 
Defendant  in  error  denies  that  he  received  the  judgment  note 
on  any  such  condition,  and  gives  a  detailed  account  of  the  time 
and  manner  of  its  delivery  to  him,  which  it  is  unnecessary  in 
the  view  we  take  of  the  case  to  state  here. 

He  admits  said  note  was  given  to  him  as  security  for  tlie 
same  debt  for  which  he  held  the  joint  note  of  Holmes  and 
Eames,  and  that  he  has  not  instituted  suit  on  said  joint  note 
against  said  Ira  Holmes  and  said  Eames  "because  he  has  re- 
peatedly been  informed  by  said  Holmes  and  Eames  that  they 
had  no  money  and  no  projierty,  and  that  if  affiant  brought  suit 
and  recovered  judgment  he  could  collect  nothing,  and  that  he 
verily  believes  that  said  Ira  Holmes  has  no  money,  property 
or  assets  out  of  which  any  material  portion  of  ^aid  debt  could 
be  made  if  the  same  was  put  in  judgment  against  him. 
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It  will  be  observed  that  Holmes  does  not,  in  his  affidavit, 
pretend  that  he  is  solvent  or  has  property  out  of  which  an  ex- 
ecution could  be  satisfied,  and  that  in  stating  Eames'  ability  lie 
specifies  no  property,  gives  no  details,  but  contents  himself  with 
the  general  statement  that  he  has  property  more  than  sufficient 
to  pay  the  note. 

Tlie  condition  that  the  legal  remedies  against  Ira  Ildlraes 
and  Eames  should  be  exhausted,  must  have  a  reasonable  con- 
struction, and  if  plaintiff  in  error  desired  to  rely  on  such  con- 
dition as  a  defense,  she  was  bound  to  show  to  the  court  facts 
and  circumstances  from  which  it  would  be  inferred  that  she 
would  be  injured  by  defendant  in  error  failing  to  comply  with 
such  condition.  She  should  have  shown  that  Eames  or  Ira 
Holmes  either  or  both  had  property  liable  to  exeeation,  or 
that  defendant  in  error  could  reach  by  legal  process. 

If  nothing  could  be  got  by  suing  and  issuing  execution  it 
would  be  idle  and  futile  to  proceed  to  the  formal  exhaustion  of 
legal  remedies.  Defendant  in  error  swears  that  he  was  repeat- 
edly informed  by  Ira  Holmes  and  by  Eames  that  they  had  no 
money  and  no  property,  and  that  if  he  brought  suit  he  could 
collect  nothing,  and  that  he  believes  that  said  Eames  has  no 
money,  property  or  assets  out  of  which  he  could  collect.  This 
being  the  only  really  material  issue  raised  by  the  affidavits  we 
can  not  say  that  there  is  ]n*esented  any  such  conflict  as  leaves 
the  mind  unsatisfied  as  to  the  real  merits.  The  defense  amounts 
to  no  more  than  a  claim  that  legal  remedies  should  be  exhaust- 
ed where  the  evidence  taken  as  a  whole  tends  most  strongly  to 
show  that  such  remedies  would  be  unavailing. 

Such  a  defense  comes  very  near  being  purely  technical,  and 
certainly  presents  but  meagre  merits.  On  consideration  of  the 
evidence  we  think  the  court  was  right  in  refusing  to  open  the 
judgment  for  a  trial  of  the  -merits. 

The  judgment  of  the  Superior  Court  will  therefore  bo 
affii-med. 

Judgment  affirmed. 
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Virginia  B.  Holmes. 

V. 

Henry  V.  Bemis. 

Confession  of  Judgment — Warrant  qf  Attorney— Surplusage — Motion 
to  Open  Judgthent — Evidence, 

Upon  a  motion  to  open  a  jud^rment.  entered  by  confession  on  a  warrant 
of  attorney,  it  is  held:  That  certain  printed  words  in  the  warrant,  which 
are  inconsistent  with  the  written  parts  of  thp  note,  should  be  rejected  as 
surplusage;  that  the  plaintiff  was  without  nc  tice  that  the  note  in  question 
was  accommodation  paper;  and  that  the  court  lelow  properly  denied  the  mo- 
tion, there  being  no  such  conflict  of  evidence  presented  by  the  affidavits  as 
required  the  formation  of  an  issue  to  be  settled  by  a  jury. 

[Opinion  filed  January  18,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  tlie  Hon. 
John  P.  Altgeld,  Judge,  piesiding. 

Messrs.  Bobert;?,  Hutchinson  &  Thomas,  for  plaintiff  in 
error. 

The  judgment  was  not  authorized  by  the  warrant  of  attor- 
ney, because  the  judgment  was  not  confessed  in  favor  of 
Holmes  &  Bro.  or  their  assigns.  It  was  confessed  in  favor  if 
Henry  V.  Bemis,  who  was  the  assignee  of  Ira  Holmes  only. 
The  warrant  of  attorney  must  be  strictly  followed.  In  this 
case  it  was  not.     Chase  v.  Dana,  44  111.  262. 

"The  authority  to  confess  a  judgment  without  process  must 
be  clear  and  explicit,  and  must  be  sti-ictly  pursued."  The 
Man.  and  Mich.  Bank,  etc.,  v.  St  John,  5  Hill.  497;  Tucker  v. 
Gill,  61  111.  236;  Frye  et  al.  v.  Jones,  61  III.  627;  Keith  v. 
Kellogg,  57  111.  147. 

"  When  it  appears  defendant  has  a  meritorious  defense  judg- 
ment should  be  opened."     Hempstead  v.  Humphrey,  38  111.  90. 

^*In  exercise  of  equitable  jurisdiction  over  confessions  of 
judgment,  courts  often  set  aside  such  judgments  in  whole  or 
in  part,  in  order  to  let  in  a  defense."  ^Norton  v.  Allen,  69 
LI.  30L 


FiKST  District — October  Term,  1887.     233 

Holmes  v.  Bemis. 

"  WLen,  on  application  of  a  defendant  to  open  a  judgment 
by  confession  and  permit  him  to  defend,  the  affidavits  show 
that  his  defense,  if  substantiated,  \vould  be  a  good  one,  and 
that  a  question  was  presented  that  should  be  presented  to  a 
jury,  the  court  should  set  aside  the  judgment  and  permit  the 
defense  to  be  made."     Pitts  v.  Magie,  24  III.  610. 

*'Iu  case  of  judgment  by  confession  on  warrant  of  attorney, 
it  ifi  competent  for  tlie  court,  upon  a  proper  showing,  to  so 
far  vacate  euch  judgment  as  to  permit  the  parties  to  defend 
the  same;  but  it  is  error  to  allow  such  right  to  defend  on 
motion,  unless  upon  face  of  the  record  or  by  some  other 
showing  as  foundation  of  such  motion,  it  shall  appear,  ^pW??/a 
facit^  at  least  that  the  defendant  has  a  defense,  in  whole  or 
in  part,  npon  the  merits."  Gibboney  v.  Gibboney,  2  111.  App. 
322. 

Messrs.  Grant,  Brady  &  Northrup,  for  defendant  in  error. 

To  the  note  and  warrant  on  which  judgment  was  confessed 
herein,  must  be  applied  the  fundamental  canons  of  construc- 
tion governing  all  contracts;  (a)  that  the  whole  instrument 
should  be  considered  in  determining  the  meaning  of  any  and 
all  its  parts;  (5)  that  the  contract  between  the  parties  should 
be  supported  rather  than  defeated.  1  Parsons  on  Cont.  501? 
603.  (c)  And  above  all  that  the  manifest  intention  must  pre- 
vail.    Walker  v.  Tucker,  70  111.  527. 

In  the  case  of  Keith  v.  Kellogg,  where,  after  fully  recog- 
nizing the  general  rule  that  the  power  to  confess  a  judgment 
mnst  be  clearly  given  and  strictly  pursued,  the  court  go  on  to 
say :  "But  this  rule,  like  all  others,  has  its  reasonable  limita- 
tions and  must  not  be  applied  so  rigidly  as  to  defeat  the  mani- 
fest intentions  of  the  parties  to  the  instrument  granting  the 
power."    Keith  v.  Kellogg,  97  111.  147. 

In  determining  the  intention  of  the  parties  surplusage 
should  be  eliminated.     Griffith  v.  Furry,  30  111.  251. 

The  affidavits,  offered  by  plaintiff  in  error,  failed  to  make 
any  snch  showing  as  would  have  justified  the  court  in  vacating 
the  judgment  to  allow  plaintiff  in  error  to  plead. 

Generally,  affidavits,  in  support  of  a  motion  to  set  aside 
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a  judgment  by  confession,  are  to  be  constnied  most  strongly 
against  the  applicant;  nor  will  it  sntKce  if  they  *' state  facts 
from  which,  if  proved  on  a  trial,  adefen:^e  might  be  inferred." 
The  case  must  be  made  out  "unequivocally."  Crost^man  v. 
Wohlleben,  90  111.  537. 

The  same  rule  applies  to  them  as  to  affidavits  to  set  aside 
judgments  entered  by  default  Grossman  v.  Wohlleben,  90 
III.  637 ;  Freeman  on  Judgments,  Sec.  108. 

Nor  will  the  judgment  be  set  aside  to  let  in  a  bad  defense. 
Grossman  v.  Wohlleben,  90  111.  537;  Zuckermann  v.  Solomon, 
73  111.  130;  Hempstead  v.  Humphrey,  38  111.  90. 

The  affidavits  offered  by  ])laintiflf  in  error  failed  to  show 
that  Mrs.  Holmes  had  any  defense  to  the  collateral  note  in  the 
hands  of  Bemis. 

Even  if  Bemis  was  perfectly  aware  of  the  fact  that  the  col- 
lateral note  was  accommodation  paper,  such  knowledge  consti- 
tuted no  defense  to  the  note  in  his  hands. 

"  The  very  purpose  of  making  accommodation  paper  is,  that 
the  party  favored  may  dispose  of  it,  and  unless  restricted  he 
may  transfer  it,  either  before  or  after  maturity,  and  the  maker 
will  be  equally  bound.  The  authorities  on  this  point  are  con- 
sistent and  numerous."  Miller  v.  Larned,  103  III.  502,  and 
cases  cited ;  1  Dan.  Neg.  Inst.,  Sec.  726. 

If  Mrs.  Holmes  had  put  any  number  of  i-cstrietions  on  the 
negotiation  of  the  collateral,  they  could  not  affect  Bemis  un- 
less made  known  to  him.  iGaruthers  v.  West,  11  Q.  B.  143; 
1  Dan.  Neg.  Inst.,  Sec.  726;  Golebrooke  Gol.  Sec,  Sec.  38. 

Notice  to  Bemis  of  any  restrictions  ])laced  on  the  negotia- 
tion of  the  collateral  suflicicnt  to  defeat  his  claim  must  have 
l)een  positive;  must  have  been  something  more  than  "the 
knowledge  of  circumstances  which  would  excite  suspicion  in 
the  mind  of  a  prudent  man,"  nor  would  he  be  affected  by  even 
"  gross  negligence  *  *  *  at  the  time  of  the  transfer." 
Golebrook's  Gollateral  Security,  Sec.  75 ;  Gomstock  v.  Hannah, 
76  111.  535 ;  1  Dan.  Neg.  Inst,  Sec.  769 ;  Shreeves  v.  Allen, 
79  111.  553. 

Per  Curiam,     This  writ  is  brought  to  review  an  order  of 
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theSujXjrior  Court  in  denying  a  motion  to  vacate  a  judgment 
by  confession  entered  against  plaintiff  in  error,  and  to  allow  a 
trial  on  the  merits.  The  note  and  warrant  of  attorney  in  tliis 
case  is  identical  in  form  and  substance,  except  as  to  the  amount 
of  the  note,  with  that  in  the  case  of  Virginia  B.  Holmes  v. 
in£^nstiis  A.  Parker,  ante  p.  225,  and  the  point  made  in  this 
ca>e,  as  to  tlie  authority  to  enter  the  judgment  npder  the 
wanant  of  attorney,  is  controlled  by  what  is  said  in  the  o])inion 
in  that  ease  on  the  same  point. 

On  the  question  as  to  whether  tlie  court  should  have  allowed 
plaintiff  in  error  to  plead  and  try  the  case  ujion  an  issue  of 
fact,  we  have  carefully  examined  the  affidavits  filed  by  the 
respective  parties,  and  are  of  opinion  that  no  case  was  made 
by  the  plaintiff  in  error  which  required  the  court  to  grant  her 
motion  in  that  regard. 

Without  difecussins:  the  evidence  found  in  the  affidavits  at 
length,  we  think  the  facts  established  are,  that  the  note  in 
question  was  given  by  the  plaintiff  in  error  to  Ira  Holmes  as 
an  accommodation  note,  and  that  said  Ira  Holmes  delivered  it  as 
collateral  security  to  a  $5,000  note  upon  whicli,  at  the  request 
of  said  Ira  Holmes,  defendant  in  error  became  guarantor. 

That  said  Ira  Holmes  failed  to  pay  said  $5,0v)0  note,  and  de- 
fendant in  error  was  compelled  to  and  did  pay  the  same,  and 
therefore  held  said  judgment  note  as  collateral  security  for 
the  indebtedness  of  said  Ira  Holmes  upon  the  debt  of  which 
^"^'d  judgment  note  was  held  as  collateral,  the  amount  for 
which  judgment  was  allowed  to  stand  in  this  case  by  the  court 
below.  That  defendant  in  error  had  no  notice  that  said  judg- 
ment note  was  accommodation  paper — he  was  not  so  informed 
as  appears  from  the  affidavits — and  there  was  nothing  in  the 
circumstances  sufficient  to  put  him  on  notice  of  that  fact. 

That  plaintiff  in  error  gave  the  judgment  note  to  said  Ira 
ffohnes  without  imposing  any  restrictions,  as  to  its  use,  that 
^ei*e  ever  brought  to  the  knowledge  of  defendant  in  error 
oefore  the  entry  of  jugdment. 

There  is  no  such  conflict  as  to  any  of  these,  which  we  con- 
sider the  material  facts,  as  leaves  the  court  in  any  doubt  as  to 
the  truth,  and  none  such  as  in  our  opinion  required  the  forma- 
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tion  of  an  issue  to  be  settled  by  a  jury.  The  defendant  in 
error  having  taken  the  note  before  maturity  and  for  value 
would  not  be  affected  by  the  fact  that  it  was  aecoinmodatiou 
paper  even  if  he  knew  that  fact,  unless  notice  was  broufi^ht  to 
him  of  restrictions  placed  upon  its  use  by  tlie  maker  which 
would  exclude  the  use  of  it  as  collateral  for  the  debt  for  wliich 
he  took  it.  Miller  v.  Larned,  103  111.  562,  and  authorities 
tiiero  cited. 

No  case  for  opening  tlie  judgment  is  shown  by  the  evidence; 
the  court  below  ruled  correctly  in  denying  the  motion,  and 
the  judgment  must  therefore  be  affirmed. 

Judgment  affi^^mccL 


Christoph  Haltenhof 

V. 

Caroline  Haltenhof. 

Divorce — Desertion — Issu e — Practice — Former  A  d judication. 

Upon  a  bill  for  divorce  this  court  reverses  the  decree  of  the  court  below 
on  the  ground  that  an  issue,  other  than  that  piesented  by  the  pleadings,  was 
tried. 

[Opinion  filed  January  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Egbert  Jamison,  Judge,  presiding. 

Mr.  H.  B.  B.  WicKERSHAM,  for  appellant. 

Mr.  P.  L.  O'Meara,  for  appellee. 

MoRAN,  P.  J.  In  this  case  appellant  filed  his  bill  for 
divorce  against  appellee,  alleging  that  in  August,  1881,  sho 
deserted  him  witlioiit  just  cause.  To  this  bill  appellee  filed  a 
plea  setting  up  in  substance  that,  on  Septeuiher  22,  1883, 
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appellant  had  filed  a  bill  for  divorce  against  her  in  the  Oireiiit 
Court  alleging  desertion;  that  she  answered  said  bill  denying 
such  desertion;  that  said  cause  was  heard  upon  the  merits 
upon  evidence  introduced  by  both  sides,  and  tliat  upon  said 
hearing  the  court  dismissed  said  bill  for  want  of  equity,  which 
decree  of  the  court  appears  on  record  and  that  the  desertion 
was  the  same  as  alleged  in  this  bill.  Thereupon  appellant 
amended  his  bill  and  alleged  a  desertion  on  or  about  January 
4,  1884,  and  appellee  amended  her  plea,  alleging  that  said 
former  suit  was  pending  at  the  time  of  the  desertion  alleged 
in  the  amended  bill,  and  that  the  desertion  alleged  in  the 
amended  bill  is  the  same  desertion  in  said  former  bill  alleged. 

To  this  plea  appellant  replied,  denying  that  the  present  bill 
was  for  the  same  desertion  in  the  former  bill  mentioned.  On 
the  hearing  the  court  dismissed  the  bill  for  want  of  equity. 
The  issue  made  up  for  the  court  to  try  was  simply  the  truth 
of  the  plea,  i,  ^.,  whether  the  desertion  for  which  the  com- 
plainant was  now  suing  was  the  same  desertion  set*  up  in  the 
former  bill,  and  which  was  determined  against  defendant  in 
the  former  decree. 

So  far  as  we  can  ascertain  from  the  record,  this  issue  was 
not  regarded  at  all  on  the  hearing,  but  the  case  proceeded 
upon  the  inquiry  whether  there  was  a  desertion  in  August, 
1881.  Complainant  by  his  ev^idence  sought  to  prove  that 
there  was  such  desertion,  and  appellee  by  her  evidence  sought 
to  justify  the  separation  which  then  took  place.  Manifestly 
there  was  no  such  issue  for  the  court  to  try.  The  former  suit, 
if  it  was  prosecuted  to  decree  of  dismissal  as  alleged  in  the 
plea,  determined  finally  between  the  parties  the  question  of 
whether  the  separation  in  1881  was  a  justifiable  separation  or 
a  wilful  desertion  on  the  part  of  the  wife,  and  on  well  settled 
principles  the  parties  to  that  suit  would  not  be  permitted  to  re- 
try that  issue. 

But  we  do  not  find  from  the  certificate  of  evidence  that  anv 
pleadings  or  decree  in  the  alleged  former  suit  were  introduced 
in  support  of  the  plea,  or  that  any  effort  was  made  by  the  ap- 
pellee to  prove  that  there  was  a  former  suit,  or  what  was  the 
Bubiect-matter  of  it 
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An  issue  not  presented  by  the  pleadings  seems  to  have  been 
tried,  and  the  issue  made,  seems  to  liave  been  ignored.  In  this 
state  of  the  record  we  can  not  intelligently  pass  on  the  merits 
of  the  question  attempted  to  be  presented. 

There  must  be  some  attempt  in  practice  to  try  the  case  on 
the  issue  presented  by  the  pleadings,  and  that  issue  ought  to 
be  brought  to  the  court's  attention  by  counsel.  We  can  do  no 
otherwise  in  this  case  than  to  reverse  and  remand  it  for  a  hear- 
ing and  decree  on  the  isbueas  made. 

Heuersed  and  remanded. 


Richard  P.  Travers 

V. 

Aaron  F.  Leopold. 


Bill  to  Compel  Assignment  qf  Stock — Questions  of  Fact — Conflict  of 
Evidence. 

Upon  a  bill  filed  to  compel  the  a.*<si^nment  and  delivery  by  the  defendant 
to  the  complainant  of  certain  shares  of  the  capitiil  stock  of  the  corporation, 
allegred  to  have  been  pledged  as  security  for  a  loan,  but  which  the  defendant 
claims  to  have  purchased,  this  court  declines  to  interfere  with  the  decree 
dismissinf?  the  bill,  no  questions  of  law  beinf^^  presented  and  there  beinir  a 
sharp  conflict  of  evidence. 

[Opinion  filed  January  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  EoiJERT  Jamison,  Judge,  presiding. 

Messrs.  Smith  &  Pence  and  W,  W.  Evans,  for  appellant. 

Messrs.  Moses  &  Newman,  for  appellee. 

Bailey,  J.  This  was  a  bill  in  chancery,  brought  by  Richard 
P.  Travers  against  Aaron  F.  Leopold,  to  compel  the  assign- 
ment and  delivery,  by  the  defendant  to  the  complainant,  of  3U0 


First  District — October  Term,  1887.     239 

Travera  v.  Ijeopold. 

sliares  of  tlio  capital  stock  of  the  Republic  Iron  Company  of 
Michigan,  of  the  par  value  of  $30,000.  The  complainant 
alleges  that  in  March,  18S5,  he  pledged  said  stock  to  the  de- 
fendant as  security  for  a  loan  of  $8,400,  the  defendant  agree- 
ing not  to  call  upon  the  complainant  for  a  repayment  of  said 
loan  for  a  period  of  sixty  days,  but  that  after  that  period  the 
complainant  was  to  repay  said  loan  wlien  requested  by  the  de- 
fendant, with  interest  at  the  rate  of  six  per  cent,  per  annum, 
the  defendant  to  retain  one-half  of  all  dividends  which  should 
be  paid  on  said  stock,  and  be  also  paid  one-half  of  the  increase 
in  the  value  of  the  stock  from  the  date  of  said  pledge  to  the 
date  of  the  repayment  of  the  loan ;  that  the  defendant  had  not 
requested  the  payment  of  said  loan,  but  that  on  the  3d  day  of 
December,  1885,  the  complainant  tendered  to  the  defendant 
the  amount  due  him  under  said  agreement,  but  that  the  de- 
fendant refused  to  return  him  said  stock  and  pay  him  one- 
half  of  the  dividends  received  thereon,  or  to  allow  him  to 
redeem  said  stock. 

The  defendant  by  his  answer  denies  that  said  transaction  was 
a  loan  or  a  pledge  of  said  stock,  and  alleges  that  he  purchased 
said  stock  absolutely  and  without  condition  and  paid  the  com- 
plainant therefor  the  sum  of  $8,400,  that  being  at  the  time  its 
full  market  value.  The  ciiuse  was  heard  on  pleadings  and 
proofs,  and  a  decree  rendered  dismissing  the  bill  for  want  of 
equity. 

The  record  presents  no  questions  of  law,  but  mere  questions 
of  fact,  which  are  controverted  and  upon  which  the  evidence 
is  sharply  conflicting.  We  have  given  the  evidence  careful 
consideration  and  are  unable  to  say  that  the  chancellor,  who 
rendered  the  decree  and  who  saw  and  heard  the  witnesses,  was 
not  warranted  in  the  conclusion  to  which  he  arrived.  It  would 
serve  no  useful  purpose  for  us  to  go  into  an  analysis  of  the 
evidence,  and  we  therefore  dispose  of  the  case  by  merely  say- 
ing that  we  see  no  grounds  for  disturbing  the  decree. 

Decree  affirmed. 
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Chas.  H.  Quinlan 

V. 

Philip  Bonte, 

Landlord  and  Tenant — Uolding  Over— Presumption— Kebuttal  of' — 
Instruction, 

1.  Where  a  tenant  occnpieR  premises  under  a  lease  for  a  year  and  holds 
over  without  a  new  aprreenient,  the  landlord  may  elect  to  treat  him  as  a  ten- 
ant for  another  year  on  the  terms  of  the  original  lease. 

2.  The  legal  presumption  arising  from  the  mere  fact  of  holding  over  can 
not  be  rebutted  by  proof  of  a  contrary  intention  on  the  part  of  the  tenant 
alone. 

3.  It  is  error  to  instruct  the  jury  on  a  theory  which  there  is  no  evidence 
to  sustain. 

[Opinion  filed  January  18,  1888.] 

Appeal  from  the  Connty  Court  of  Cook  County ;  the  Hon. 
KicHABD  Pbendebgast,  Judge,  presiding. 

Messrs.  H.  T.  &  L.  Helm,  for  appellant 

Mr.  Jesse  A.  Baldwin,  for  appellee. 

MoRAN,  P.  J.  This  action  was  brought  by  appellant  to 
recover  from  appellee  rent  of  a  certain  store  for  the  months 
from  September,  1885,  till  May  1, 1886.  The  evidence  at  the 
trial  showed  without  conflict  that  appellee  occupied  the  store 
under  a  written  lease  commencing  on  the  last  day  of  April, 
1883,  and  terminating  on  the  last  day  of  April,  1884,  at  a 
rental  of  $60  per  month  ;  that  in  the  spring  of  1884  there  was 
some  talk  between  appellee  and  appellant  about  a  further  lease ; 
that  no  written  lease  was  made  and  no  new  agreement  or  under- 
standing whatever  was  arrived  at  between  them,  but  that  appel- 
lee held  over  during  the  year  1884,  and  until  September,  1885, 
paying  rent  at  the  rate  mentioned  in  the  written  lease  made 
the  spring  of  1883,  to  wit,  $65  per  month.  Appellee's  testi- 
mony is  explicit,  that  he  asked  appellant  for  a  written  lease 
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about  March,  188-4,  and  that  appellant  refused  to  give  him 
one,  and  that  he  occupied  the  premises  from  that  on  till  he 
left,  in  September,  1885,  and  paid  the  rent  without  anything 
more  being  said  or  any  new  agreement  or  understanding  being 
had.  On  this  state  of  facts  a  verdict  and  judgment  was  ren- 
dered in  favor  of  appellee. 

.  The  verdict  is  not  supported  by  the  evidence.  All  the 
material  evidence  introduced  by  both  the  parties  shows  that 
the  verdict  should  have  been  in  favor  of  appellant  for  the 
amount  of  rent  claimed. 

It  is  settled  law  that  where  a  tenant  occupies  premises  under 
a  lease  for  a  year  or  years,  and  holds  over  after  the  expiration 
of  such  lease  without  any  new  agreement  with  the  landlord, 
the  tenant  may,  at  the  election  of  the  landlord,  be  treated 
as  a  tenant  for  another  year  on  the  terms  of  the  original  lease. 
The  holding  over  without  more  gives  rise  to  a  le^cal  presump- 
tion of  a  tenancy  on  the  terms  of  the  original  lease,  and  while 
the  legal  presumption  may  be  rebutted  it  can  not  be  rebutted 
by  proof  of  a  contrary  intention  on  the  part  of  the  tenant 
alone.  If  the  holding  over  is  shown  to  be  with  the  under- 
standing between  the  parties  that  it  should  not  operate  as  a 
renewal  of  the  original  lease,  this  will  rebut  the  presumption. 
Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151.  But  such 
understanding  must  be  shown  by  the  evidence  and,  as  we  read 
this  record,  there  is  an  utter  absence  of  evidence  tending,  in 
the  slightest  degree,  to  prove  such  understanding  between  the 
parties. 

There  being  no  evidence  from  which  such  an  understand- 
ing between  the  parties  could  be  infen-ed,  the  court  erred  in 
giving  defendant's  third  instruction,  which  told  the  jury  that  if 
the  defendant  remained  in  possession  of  the  premises  referred 
to  after  the  termination  of  his  lease,  with  the  understanding 
and  agreement  between  the  parties  that  such  holding  over 
should  not  operate  as  a  renewal  of  said  lease,  the  verdict 
ehould  be  for  the  defendant. 

It  is  error  to  instruct  the  jury  on  a  theory  which  there  is 
no  evidence  to  sustain.  The  judgment  must  be  reversed  and 
the  case  remanded.  JSeversed  and  remanded. 

Vot-XXV  u 
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Leslie  Carter 

V. 

Caroline  L.  Carter. 

Jurtsdietian — Injunction — Interloeutoty  Order — Appeal — Act  of  June 
14, 18&7— Divorce— Custody  qf  Child. 

An  order  providing  for  the  custody  of  a  child ,  entered  in  divorce  proceedingrs, 
upon  a  motion  to  dissolve  an  injunction  affecting  the  custody  of  the  child,  is 
not  an  order  overruling  a  motion  to  dissolve  an  injunction,  or  enlarging  the 
scope  of  an  injunction  order,  within  the  meaning  of  the  Act  of  June  14, 1887, 
providing  for  an  appeal  to  this  court. 

[Opinion  filed  January  18,  1888,] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  EoBEBT  Jamison,  Judge,  presiding. 

Mr.  F.  J.  LoBSOH,  for  appellant. 

Messrs.  Deicfer,  Hebrick  &  Allen,  for  appellee. 

Bailey,  J.  The  appeal  in  this  case  brings  up  an  interlocu- 
tory order  which  the  apj^llant  seeks  to  have  reviewed  by  this 
court,  under  the  provisions  of  the  Act  of  June  14,  1887,  pro- 
viding for  appeals  from  interlocutory  orders  granting  injunc- 
tions and  appointing  receivers.  Said  act  provides  that,  when- 
ever an  interlocutory  order  or  decree  is  entered  in  any  suit 
pending  in  any  court  in  this  State,  granting  an  injunction  or 
overruling  a  motion  to  dissolve  the  same,  or  enlarging  the 
scope  of  an  injunction  order,  or  appointing  a  receiver,  or  giv- 
ing other  or  further  powers  or  property  to  a  receiver  already 
appointed,  an  appeal  from  such  interlocutory  order  or  decree 
may  be  taken  to  the  Appellate  Court 

The  bill  in  this  case  is  brought  by  the  appellee  against  the 
appellant,  praying  for  a  divorce,  for  alimony,  for  the  custody 
of  the  infant  child  of  the  parties,  and  for  an  injunction  restrain- 
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ing  the  appellant  from  selling,  assigning  or  otherwise  dis- 
posing of  his  property  or  effects,  or  taking,  or  sending,  or 
permitting  them  to  be  sent  ont  of  the  jurisdiction  of  the  court, 
and  from  in  any  manner  interfering  with  the  appellee  or  with 
said  child,  or  taking  or  attempting  to  take  possession  of  said 
child  until  the  further  order  of  said  court,  and  also  a  general 
prayer  for  relief.  An  injunction  was  awarded  in  accordance 
with  said  prayer,  and  thereupon  a  writ  of  injunction  was  issued 
and  served  on  the  appellant,  restraining  him  "from  selling, 
assigning,  transfeiTing,  incumbering,  or  in  any  way  disposing 
of  his  property  and  effects,  or  taking,  or  sending,  or  permit- 
ting them  to  be  taken  or  sent  out  of  the  jurisdiction  of  this 
court,  or  from  in  any  manner  interfering  with  the  complainant 
or  the  chi'd,  Leslie  Dudley  Carter,  or  taking  or  attempting  to 
take  the  said  child  from  the  custody,  possession  or  control  of 
said  complainant" 

Afterward  the  appellant  entered  his  motion  "to  dissolve  the 
injunction  issued  in  said  cause,  upon  bill,  answer  and  affidavits 
filed,  and  that  the  court  order  the  complainant  to  return  said 
child,  Leslie  Dudley  Carter,  to  the  custody  of  said  defendant 
during  the  pendency  of  these  proceedings."  On  the  hearing 
of  said  motion  the  following  order  was  entered : 

"This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
defendant  to  dissolve  the  injunction  granted  herein,  and  that 
the  child,  Leslie  Dudley  Carter,  be  restored  to  the  defendant, 
and  also  upon  the  cross-motion  of  complainant  for  a  continu- 
ance of  defendant's  said  motion,  after  hearing  the  affidavits 
read  and  the  arguments  of  counsel,  doth  overrule  the  com- 
plainant's motion  for  a  continuance ;  and  the  defendant's  mo- 
tion for  a  dissolution  of  said  injunction,  so  far  as  it  seeks  a 
return  of  said  child,  Leslie  Dudley  Carter,  to  the  custody  of 
said  defendant  during  the  pendency  of  these  proceedings  is 
overruled;  and  it  is  ordered  that  said  injunction  be  modified  so 
as  to  permit  the  parents  equal  access  to  their  child,  Leslie 
Dudley  Carter ;  that  Miss  Helen  Carter  and  Mrs.  Catherine 
R.  Dudley  be,  and  they  are  hereby  appointed  custodians  of 
said  child.  And  it  is  further  ordered  that  said  child  shall  visit 
with  the  complainant  until  the  31st  instant,  and  then  shall  visit 
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with  the  defeDdant  for  and  during  the  month  of  January, 
1888,  and  pass  each  month  thereafter  alternately  witli  the 
cumplainant  and  defendant,  until  the  further  order  of  this 
court;  said  child,  while  visiting  with  complainant,  to  be  in  the 
custody  of  Catherine  Dudley,  and  when  visiting  with  the 
defendant,  to  be  in  the  custody  of  Helen  Carter.  And  it  is 
further  provided  that  the  defendant  shall  be  allowed  to  see 
said  child  once  each  week  during  the  time  he  is  in  the  custody  of 
Mrs.  Dudley,  and  that  the  complainant  shall  be  allowed  to  see 
said  child  once  each  week  during  the  time  said  child  is  in  the 
custody  of  Miss  Helen  Carter,  and  at  the  times  of  such  visits 
each  party  may  have  the  society  of  said  child  alone  if  he  or 
she  80  desires." 

The  present  appeal  is  prosecuted  from  the  foregoing  order, 
and  the  appellee  now  enters  her  motion  to  dismis:^  the  a}>peal 
for  want  of  jurisdiction.  The  question  thus  arises  whether 
said  order  is  an  order  or  decree  overruling  a  motion  to  dis- 
solve an  injunction,  or  enlarging  the  scope  of  an  injunction 
order,  within  the  meaning  of  the  act  above  referred  to. 

It  is  not  urged  in  support  of  the  appeal  that  the  order  ap- 
pealed from  constitutes  in  any  proper  sense  a  refusal  by  the 
court  to  dissolve  the  injunction  so  far  as  it  restrains  the  appel- 
lant from  disposing  of  his  property.  It  does  not  appear  nor 
is  it  claimed  that  that  question  was  presented  to  or  was  passed 
upon  by  the  court.  The  order  appealed  from  makes  no  ref- 
erence to  it,  and  if  the  dissolution  of  that  branch  of  the  injunc- 
tion order  was  within  tlie  purview  of  the  appellant's  motion, 
the  court,  so  far  as  appears,  still  holds  that  question  under 
advisement,  as  the  order  by  its  terms  purports  to  overrule  the 
motion  for  a  dissolution  of  the  injunction  only  so  far  as  it 
seeks  a  return  of  said  child  to  the  custody  of  the  appellant. 

Does  the  order  appealed  from  then,  in  substance,  overrule 
the  motion  to  dissolve  the  injunction  so  far  as  it  relates  to  the 
custody  of  the  child?  We  think  not  The  motion,  it  will  be 
observed,  was  not  merely  a  motion  to  dissolve  the  injunction, 
but  for  an  affirmative  order  on  the  appellee  to  return  said  child 
to  the  appellant's  custody.  It  is  only  this  latter  branch  of  the 
motion  which  is  overruled.    It  is  not  material  that  the  order. 
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in  oveiTuliDg  the  motion,  designates  it  as  a  motion  to  dissolve 
the  injunction,  so  long  as  the  substantial  fact  is,  that  the 
motion,  so  far  as  it  is  overruled,  is  not  a  motion  to  dissolve 
the  injunction  but  for  an  affirmative  order  on  the  appellee. 
The  injunction,  though  not  in  terms  dissolved,  was  really  so, 
it  being  superseded  by  an  order  of  a  different  nature  disposing 
of  the  custody  of  the  child  during  the  pendency  of  the  suit. 
Tlie  injunction  thereby  became  fv/nctua  officio.  From  that 
time  the  custody  of  the  child  is  held,  not  under  the  injunction 
but  under  the  order. 

We  are  of  the  opinion  that  the  order  is  not  appealable,  and 
the  motion  to  dismiss  the  appeal  will  therefore  be  sustained. 

Appeal  dismissed. 


Porter  S.  West 

V. 

James  S.  Carter, 


Action  on  Appeal  Bond—Plea — Waher — Practiee— Default  Judgment 
— Gambling  Transaction— Sec.  135,  Chap,  38,  R.  S. 

1.  The  fact  that  a  judgment  obtained  by  default  before  a  Justice  waa 
based  on  a  gfamblinj?  trannaction,  is  not  available  as  a  defense  in  an  action 
on  the  appeal  bond  given  on  appeal  from  such  judgment. 

2.  The  judgmonls  which  may  be  set  aside  on  motion  under  Sec.  135, 
Chap.  38,  R.  S.,  are  only  such  as  are  **  given  "  contrary  to  the  provisions 
of  the  statute.  A  judgment  taken  by  default  is  an  adversary  judgment, 
unless  affirmatively  shown  to  have  been  so  taken  by  consent  of  or  collusion 
with  the  defendant.. 

3.  Where  a  plea  raises  an  immaterial  issue  and  all  other  issues  are  found 
for  the  plaintiff,  he  is  entitled  to  judgment,  although  by  replying  to  the 
plea,  he  has  waived  his  right  to  assign  the  overruling  of  his  demurrer  for 
error. 

[Opinion  filed  January  18,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  plaintiff  in  error. 

Mr.  S.  K.  Dow,  for  defendant  in  error. 
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MoRAN,  P.  J.  This  was  an  action  on  an  appeal  bond  given 
to  appeal  a  judgment  rendered  by  a  Justice  of  the  Peace  in 
favor  of  the  plaintiff  in  error,  and  against  the  Chicago  Driv- 
ing Park  Association.  The  defendant  in  error  became  surety 
on  the  bond. 

The  appeal  was  dismissed  in  the  Circuit  Court,  and  to  the 
action  on  the  appeal  bond  defendant  in  error  pleaded  that  the 
judgment  rendered  by  the  Justice  "  was  based  upon  a  gaming 
ti-ansaction,  to-wit,  a  wager  upon  a  certain  horse  race  and  upon 
no  other  cause  or  tiring  whatsoever;"  that  said  judgment  was 
by  default  with  no  trial  upon. the  merits.  Plaintiff  demurred 
to  the  plea,  but  the  court  overruled  the  demurrer  and  then  a 
replication  was  filed.  The  trial  was  by  the  court  The  find- 
ing and  judgment  was  as  follows: 

"On  this  18th  day  of  July,  A.  D.  1887,  this  cause  came  on 
for  trial  before  the  court  without  a  jury,  the  said  plaintiff  ap- 
pearing by  his  attorney,  D.  C.  Jones,  and  the  defendant  by  his 
attorney,  S.  K.  Dow,  and  the  court  finds  all  the  issues  for  the 
plaintiff,  except  the  issue  on  the  plea  filed  May  11,  1887,  set- 
ting up  the  defense  of  gambling,  which  issue  the  court  finds 
in  favor  of  the  defendants,  to  which  last  mentioned  finding 
said  plaintiff  excepts,  and  thereupon  the  said  plaintiff  moves 
the  court  for  a  judgment  in  his  favor  for  his  debt  and  dam- 
ages as  alleged  in  his  declaration,  notwithstanding  the  finding 
by  the  court  of  said  last  mentioned  issue  in  favor  of  the  de- 
fendant, which  motion  is  by  the  court  denied,  to  whicli  decis- 
ion denying  said  motion  said  plaintiff  excepts,  and  thereupon 
the  said  plaintiff  moves  for  a  new  trial  of  said  last  mentioned 
issue,  which  motion  is  by  the  court  denied,  to  which  decision 
denying  said  motion  for  a  new  trial  the  plaintiff  excepts. 

"Therefore  it  is  considered  by  the  court  that  the  defendants 
do  have,  and  recover  of,  and  from  the  plaintiff,  their  costs  and 
charges  in  this  behalf  expended  and  have  execution  therefor." 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
said  motion  and  rendering  judgment  against  plaintiff. 

The  plea  was  bad  in  substance  and  therefore  presented  an 
immaterial  issue,  and  while  the  plaintiff  waived  his  right  to 
assign  the  overruling  of  the  demurrer  for  error  by  replying  to 
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tho  plea,  lie  was  entitled  to  jadgment,  all  other  issues  being 
fonnd  in  his  favor,  notwithstanding  the  issue  on  such  imma- 
terial plea  was  found  against  him.  Wood  v.  Hynes,  1  Scam. 
103 ;  Hitchcock  v.  Haight,  2  Gil.  604. 

The  plea  seeks  to  attack  a  judgment  at  law  collaterally. 

A  judgment  by  default  settles  the  rights  of  the  parties  to 
the  action  as  fully  as  a  judgment  on  a  contest  does.  A 
defendant  is  bound,  if  he  has  an  opportunity,  to  make  a 
defense  and  fails  to  do  it  Because  by  express  statute  the 
defendant  in  the  judgment  might  go  to  a  court  of  chancery 
and  on  proving  that  it  was  founded  on  a  gaming  transaction 
have  it  set  aside,  a  court  of  law  is  not  authorized  to  inquire 
into  it  collaterally  or  to  treat  it  as  void  while  it  is  still  a 
subsisting  judgment 

Sec.  135,  Chap.  38,  R.  S.,  on  which  the  counsel  for  de- 
fendant in  error  relies  to  sustain  the  plea,  has  no  application 
to  adversary  judgments,  except  so  far  as  it  authorizes  them,  if 
based  on  a  gambling  debt,  to  be  set  aside  in  equity.  The  judg- 
ments which  may  be  set  aside  on  motion  are  those  which  are 
"given"  contrary  to  the  provisions  of  the  statute.  A  judg- 
ment taken  by  default  must  be  held  to  be  adverse,  unless  it  is 
affirmatively  shown  to  have  been  so  taken  by  consent  of  or 
collusion  with  the  defendant  See  Gruby  v.  White,  23  111. 
App.  604,  in  this  court 

We  do  not  find  it  necessary  to  consider  the  question  as  to 
whether  the  judgment  before  the  Justice  was  based  upon  a 
wager.  As  the  question  arises  on  this  record,  it  is  conclu- 
sively answered  by  the  judgment  itself. 

Tlie  defense  of  gaming  was  available  to  the  defendant  in 
that  suit,  but  having  failed  to  assert  it  the  judgment  is  con- 
clusive against  him  and  the  surety  on  his  appeal  bond  until 
the  judgment  is  set  aside  in  the  mode  provided  by  the  statute. 
The  court  erred  in  rendering  judgment  against  plaintiff  in 
error  on  the  issue  presented  by  the  plea,  and  said  judgment 
will  therefore  be  reversed  and  the  case  remanded  with  direc- 
tions to  the  Superior  Court  to  enter  judgment  for  the  plaintiff 
for  the  penalty  of  the  bond  sued  on  in  debt  and  damages  for 
the  amount  of  the  judgment,  interest  thereon,  etc 

Reversed  and  remanded. 


248  Appellate  Coubts  of  Illinois. 


C.  &  N.  W.  Ry.  Co.  T.  Benham. 


Chicago  and  North  Western  Eailway  Company 

V 

^2-J?:  Lucius  T.  Benham  et  al. 

Praeiie&^Defective  Bill  qf  Exeepiiona— Stipulation— Presumption. 

1.  A  bill  of  exceptions  which  is  not  sifted  and  sealed  by  the  Judge  of 
the  court  below  will  not  be  considered  a  part  of  the  record. 

2.  Errors  in  the  admission  of  evidence  or  in  overruling  a  motion  for  a 
new  trial  can  be  shown  only  by  a  bill  of  exceptions. 

8.  Facts  admitted  by  stipulation,  in  order  to  become  part  of  the  record 
must  be  embodied  in  a  bill  of  exceptions. 

4.  In  the  absence  of  a  bill  of  exceptions  it  will  be  presumed  that  there 
was  sufficient  evidence  produced  to  warrant  the  finding  and  judgment  of 
the  court  below. 

[Opinion  filed  January  18,  1888.] 

In  ekbob  to  the  County  Court  of  Cook  County ;  the  Hon. 
KiCHABD  Fbendeboast^  Judgo,  presiding. 

Messrs.  William  B.  Keep  and  W.  C.  Goudt,  for  plaintiflE 
in  error. 

Mr.  Hervby  n.  Andekson,  for  defendants  in  error. 

Bailey,  J.  This  was  a  suit  brought  by  Lucius  T.  Benham 
and  others  against  the  Chicago  &  North  \Vestern  Eailway  Com- 
pany, to  recover  damages  for  the  failure  of  the  defendant  to 
transport  and  deliver  certain  goods  received  by  it  as  a  common 
carrier.  The  cause  was  tried  by  the  court,  a  jury  being  waived, 
and  a  judgment  rendered  in  favor  ^  the  plaintiffs  for  $400 
and  costs.  The  defendant  brings  the  record  to  tliis  court  by 
writ  of  error,  and  assigns  for  error  the  admission  of  improper 
evidence,  the  rendition  of  judgment  in  favor  of  the  plaintiffs 
and  the  refusal  of  the  court  to  grant  the  defendant's  motion 
for  a  new  trial. 

There  is  an  insuperable  obstacle  in  the  way  of  our  consider- 
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ing  any  of  the  errors  assigned,  in  the  fact  that  the  record  con- 
tains no  bill  of  exceptions.  The  clerk  has  copied  into  the 
transcript  a  certain  document  which  is  called  a  bill  of  excep- 
tions, and  which  purports  to  set  forth  all  the  evidence  given 
at  the  trial,  and  also  the  finding  and  judgment  of  tlie  court.  It 
then  recites  that "  the  defendant,  by  its  counsel,  excepted  to  said 
judgment  and  moved  the  court  to  set  aside  said  judgment  and 
grant  a  new  trial,  which  motion  was  filed  in  writing  and  is  in 
words  and  figures  as  follows,  to  wit:"  and  there  the  document 
terminates.  There  is  appended  to  it  neither  the  certificate, 
signature  or  seal  of  the  Judge  before  whom  the  cause  was 
tried.  Such  a  document  must  be  regarded  as  a  mere  nullity. 
A  "bill  of  exceptions  not  signed  and  sealed  by  the  Judge  of 
the  court  below  will  not  be  considered  a  part  of  the  record. 
Reeves  v.  Eeeves,  54  111.  332  ;  Miller  v.  Jenkins,  44  111.  443; 
Jones  V.  Sprague,  2  Scam.  56;  W.,  St  L.  &  P.  Ey.  Co.  v. 
Peterson,  15  111.  App.  149;  Thompson  v.  Duff,  17  111.  App. 
304;  City  of  Bunker  Hill  v.  Johnson,  12  111.  App.  255;  Pierson 
V.  Watters,  7  111.  App.  400.  Errors  in  the  admission  of  evi- 
dence or  in  overruling  a  motion  for  a  new  trial  can  be  shown 
only  by  a  bill  of  exceptions,  and  in  the  absence  of  a  bill  of  ex- 
ceptions it  will  be  presumed  that  there  was  sufiicient  evidence 
produced  to  warrant- the  find  ing  and  judgment  of  the  court. 

It  is  true  various  facts  bearing  upon  the  issues  in  the  case 
are  admitted  by  stipulation,  but  while  the  clerk  has  copied  such 
stipulations  into  the  transcript,  they  are  no  part  of  the  record. 
To  be  made  a  part  of  the  record  so  as  to  be  subject  to  exami- 
nation in  this  court,  they  should  be  embodied  in  a  bill  of  ex- 
ceptions. Wilson  V.  McDowell.  65  111.  522;  Eureka  Coal  Co. 
V.  Powers,  10  111.  App.  61;  People  v.  Coultas,  9  III.  App.  39; 
I.  C.  R  R.  Co.  V.  Gilchrist,  9  111.  App.  135.  The  stipulation* 
in  this  case  are  not  even  copied  into  the  document  which  pur- 
ports to  be  a  bill  of  exceptions. 

No  error  being  apparent  in  the  record,  the  judgment  must 
be  affirmed 

JvdgTTient  affirmed. 
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Merchants'  Detective  Association 

V. 

Detective  Mercantile  Agency. 

Corporations — Corporate  Name  as  a  Trade  Mark — Fraud — Injunction. 

1.  A  simulation  of  the  name,  character,  system  and  methods  of  another, 
for  the  purpose  of  deceiving  the  public  and  leading  persons  dealing  with  the 
usurper  to  suppose  that  they  are  really  dealing  with  the  party  whose  rights 
are  thus  usurped,  constitutes  an  offense  which  entitles  the  party  injured  to 
an  injunction. 

2.  A  corporation  is  entitled  to  protection  in  the  use  of  its  corporate  name 
upon  the  same  principles  and  at  least  to  the  same  extent  that  individuals 
are  protected  in  the  use  of  trade  marks. 

3.  It  seems  that  a  corporation  is  entitled  to  protection  in  the  use  of  its 
corporate  name  as  a  trade  mark,  although  the  words  composing  such  name 
are  generic  terms  or  descriptive  words. 

[Opinion  filed  January  18,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
EicHAKD  S.  TuTHiLL,  Judgo,  presiding. 

This  is  an  appeal  from  a  decree  in  chancery  sustaining  a 
demurrer  to  and  dismissing  the  complainant's  bill.  The  bill 
alleges  that  the  complainant  is  a  corporation  duly  incorporated 
under  the  haws  of  this  State  on  or  about  the  18th  day  of  De- 
cember, 1884,  under  the  name  and  style  of  "  The  Merchants' 
Detective  Association,''  and  having  its  principal  office  and 
place  of  business  at  164  Dearborn  Street,  Chicago;  that  at 
that  date  no  association  or  body  corporate  existed  in  this  State 
or  elsewhere  under  that  name  or  under  any  other  name  simi- 
lar in  sound  or  meaning  ;  that  under  said  name  and  style  the 
complainant  announced  its  corporate  existence  and  capacity  to 
the  world,  transacted  its  business,  carried  on  an  extensive  and 
continuous  correspondence,  and  entered  into  and  sustained 
intimate  and  valuable  business  relations  with  mercantile  and 
business  men  of  all  classes  throughout  this  State  and  else- 
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where ;  that  by  said  name  and  style  the  complainant  is  known  and 
by  that  name  only;  that  the  chief  objects  and  purposes  of  the 
complainant's  corporate  organization  is  the  collection  of  debts 
,  due  to  merchants,  traders  and  others  carrying  on  lawful  occu- 
pations, and  that  in  conducting  said  business  it  had  employed  a 
large  staff  of  clerks  and  agents,  and  had  expended  large  sums 
of  money,  amounting  to  many  thousand  dollars  annually ;  that 
it  has  had  great  success  in  the  collection  of  debts,  chiefly 
through  its  detective  system,  which  has  always  peculiarly  dis- 
tinguished its  work,  and  has  thereby  built  up  an  extensive  and 
lucrative  clientage  among  the  business  public  of  this  State  and 
elsewhere ;  that  it  was  by  the  adoption  and  use  of  its  trade- 
mark, "  The  Merchants'  Detective  Association,"  which  was 
new  and  unused  by  any  other  firm  or  body,  the  complainant 
acquired  its  start  in  business  and  much  of  its  fame  and  acquaint- 
ance, and  by.  the  selection,  adoption  and  use  of  the  style  and 
chai-acter  of  a  Detective  Association,  it  has  lived  under  a  name 
peculiarly  its  own,  and  under  that  name  has  acquired  its  large 
and  increasingly  valuable  interests;  that  it  has  always  claimed 
and  still  claims  the  right  to  use  and  enjoy  its  said  name  with- 
out hindrance  or  interference  either  by  direct  assumption  or 
fraudulent  imitation  on  the  part  of  any  other  association, 
agency  or  corporation ;  that  said  name  and  style  has  been  and 
is  a  very  valuable  franchise,  and  is  identified  in  the  public 
mind  with  the  success,  honesty,  fidelity  and  energy  always 
exhibited  by  the  complainant  in  its  business,  and  withoio  other 
organization  or  agency ;  that  the  complainant's  corporate  exist- 
ence is  only  the  continuation  of  a  previous  unincorporated 
association  ;  that  for  thirteen  years  previous  to  said  incorpo- 
ration the  complainant  had  existed  as  such  unincorporated  asso- 
ciation under  the  same  name,  and  had  become  well  and  widely 
known  throughout  the  State  and  elsewhere,  and  that  its  repu- 
tation and  the  good  will  of  its  business  passed  to  said  corpo- 
ration upon  its  organization. 

The  bill  further  alleges  that,  in  February,  1887,  certain  en- 
vious and  evil  disposed  persons,  being  covetous  of  the  fame 
and  standing  of  the  complainant,  fraudulently  and  by  false, 
deceitful  and  malicious  methods,  assumed  and  adopted  and  do 
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now  use,  publish  and  adopt  a  name,  style  and  title  for  an 
organization  formed  by  tllem  in  this  State,  so  similar  in  sound, 
meaning  and  general  application,  to  the  complainant's  name 
and  title,  that  great  injury  has  been  and  is  bein^j  wrought  there- 
by to  the  complainant's  franchise  and  business;  that  said 
new  organization  is  denominated  "The  Detective  Mercantile 
Agency,"  and  has  been  organized  and  established  by  one  San- 
born and  divers  other  persons  who  are  residents  of  this  State;  th  at 
said  Sanborn  was  the  promoter  and  organizer  and  is  the  presi- 
dent and  active  manager  of  said  "Detective  Mercantile  Agency;" 
that  said  organization,  in  its  arrangements,  details,  name, 
forms,  system,  circulars  and  other  means  of  conducting  ite  busi- 
ness was  founded  upon  and  organized  through  the  fraudulent 
practices  of  said  Sanborn  in  this :  that  said  Sanborn,  by  means 
of  special  visits  and  inquiries  at  the  office  of  the  complainant, 
and  by  means  of  false  and  fraudulent  pretenses  then  and  there 
made,  learned  and  studied  the  name,  system,  methods  and  other 
instrumentalities  of  the  complainant,  and  having  so  learned  said 
methods  and  system,  forthwith  proceeded  to  use  and  adopt 
them  and  still  does  adopt  and  use  them  for  the  business  of  said 
Detective  Mercantile  Agency,  for  the  express  purpose  of 
deceiving  thecomplainant's  patrons  and  customers  and  the  gen- 
eral public,  and  that  said  patrons  and  customers  and  the  gen- 
eral public  are  thereby  deceived  and  defrauded ;  that  said 
Detective  Mercantile  Agency,  for  the  deceitful,  fraudulent  and 
malicious  purpose  of  misleading  the  public  by  the  similarity  of 
title,  the  adoption  of  the  complainant's  methods,  the  use  of 
stationery  as  closely  resembling  that  of  the  complainant  as  pos- 
sible, and  by  circulars  framed  and  expressed  in  language  simi- 
lar to  those  of  the  complainant,  assumes  the  place  of  the 
complainant  and  is  surreptitiously  and  fraudulently  steal- 
ing the  complainant's  clientage  and  attracting  away  the  com- 
plainant's customers  and  defeating  the  good  will  and  value  of 
the  comj)lainant's  business,  so  that  it  may  enjoy  the  same,  to 
the  complainant's  great  arid  lasting  injury;  that  said  acts,  pre- 
tenses and  doings  do  actually  mislead  the  complainant's  cus- 
tomers and  patrons,  and  induce  them  to  suppose  that  in  deal- 
ing with  said  Detective  Mercantile  Agency,  they  are  dealing 
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with  the  complainant,  and  that  by  said  acts  and  doings  ordinary 
busiuess  men,  acting  with  ordinary  prudence  and  caution,  are 
misled  in  manner  aforesaid ;  that  the  letters  and  correspond- 
ence received  by  the  complainant  from  its  friends  and  patrons 
are  replete  with  complaints  of  the  confusion  created  by  said 
Detective  Mercantile  Agency,  and  that  correspondence  of 
great  importance  has  been  diverted  from  its  intended  recip- 
ients by  such  confusion ;  that  money  and  information  of  great 
value,  if  sent  speedily,  have  been  delayed  and  turned  aside  into 
wrong  channels  to  the  great  loss  of  the  complainant  and  its 
clients;  that  said  Detective  Mercantile  Agency,  for  the  pur- 
pose of  injuring  the  complainant  and  of  still  further  deceiving 
the  public,  has  lately  removed  its  office  and  place  of  business 
from  60  Wabash  Avenue  to  142  Dearborn  Street,  Chicago, 
that  being  on  the  same  street  and  near  the  place  where  the 
complainant  has  its  office  and  transacts  its  business ;  that  the 
complainant  has  repeatedly  requested  said  Detective  Mercan- 
tile Agency,  said  Sanborn  and  said  other  persons,  to  discon 
tinue  the  use  of  said  name  so  misleading  to  the  public,  yet  they 
persist  in  the  use  of  said  name  and  refuse  to  discontinue  their 
aforesaid  deceitful  practices ;  that  said  parties  deceived  the  Sec- 
retary of  State  by  the  adoption  of  a  name  apparently  different 
but  really  the  same  as  that  of  the  complainant,  and  that  any 
license  or  official  authority  of  any  kind,  if  such  was  ever  given 
by  the  Secretary  of  State  to  said  parties,  was  given  inadvert- 
ently and  without  due  consideration  and  in  mistake,  and  was 
given  in  violation  of  the  complainant's  rights  in  the  premises. 
The  bill  prays  for  an  injunction  restraining  said  new  organ- 
ization, said  Sanborn  and  said  other  persons,  from  using  the 
name,  style  or  title  of  "The  Detective  Mercantile  Agency," 
and  from  doing  any  business  under  that  name,  and  from  using 
any  name,  style  or  title  containing  the  word  "Detective,"  and 
also  a  general  prayer  for  relief. 

Mr.  RoBKBT  H.  YioKBRS,  for  apiiellant, 

Messrs.  Taykr  &  Porter,  for  appellee. 
The  name  Merchants'  Detective  Association  does  not  con- 
tain a  word  capable  of  being  adopted  as  a  trade-mark. 
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Detective  Mercantile  Acrency,"  and  embarked  in  the  same 
line  of  business  in  which  the  complainant  was  engaged ;  that 
in  prosecution  of  their  fraudulent  design,  the  defendants  liavo 
not  only  adopted  said  name,  but  after  having  surreptitiously 
become  acquainted  with  the  complainant's  system  and  methods 
and  the  instrumentalities  by  which  its  business  was  being  car- 
ried on,  adopted  the  same  in  carrying  on  the  business  of  their 
new  organization,  and  to  complete  the  deception,  made  use  of 
stationery,  as  closely  as  possible  resembling  that  used  by  the 
complainant,  and  issued  circulars  framed  and  expressed  in  tlie 
same  language  as  those  issued  by  the  complainant,  and  in  all 
their  methods  of  doing  business  so  closely  copied  the  methods 
used  by  the  complainant,  that  business  men,  using  ordinary 
prudence  and  caution,  were  induced  to  deal  with  said  new 
organization  under  the  supposition  that  they  were  dealing  with 
the  complainant;  that  in  further  prosecution  of  their  fraudu- 
lent designs,  the  defendants  have  recently  removed  the  office 
and  place  of  business  of  their  new  organization  to  the  same 
street,  the  same  side  of  the  street,  and  within  a  few  doors  of 
'  the  place  where  the  complainant's  office  and  place  of  business 
is  situated ;  that  as  a  result  the  complainant's  patrons  and  cus- 
tomers have  been  and  are  being  deceived  and  the  complain- 
ant's business  has  been  and  is  being  greatly  injured. 

It  is  doubtless  the  rules  that  generic  terms  or  mere  de6crii>- 
tive  words  are  not  ordinarily  susceptible  of  appropriation  by 
an  individual  as  a  trade-mark,  such  words  being  the  common 
property  of  the  public  Thompson  v.  Winchester,  19  Pick. 
214;  Fulton  v.  Sellers,  4  Brewster,  42;  Chaviu  v.  Walker,  L. 
R,  5  Ch.  Div.  850;  Dunbar  v.  Glenn,  42  Wis.  118;  Gilman  v. 
Hunnewell,  122  Mass.  139 ;  Candee  v.  Deere,  54  111.  439. 

It  may  be  doubted  whether  the  foregoing  rule  should  be 
held  to  apply  to  the  name  of  a  corporation  when  treated  as  a 
trade-mark.  Under  the  law  the  corporate  name  is  a  necessary 
element  in  the  existence  of  the  corporation,  and  the  necessary 
consequence  of  the  wrongful  appropriation  of  such  name  is  to 
injure  the  business  and  rights  of  the  corporation  by  destroy- 
ing or  confusing  its  identity.  The  corporate  name  is,  there- 
f ore^  a  trade-mark  from  the  necessity  of  the  case^  and  there  ifl 
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consequently  much  reason  for  holding  that  a  corporation 
should  be  protected  in  the  use  of  its  name  as  a  ti*ade-mark, 
irrespective  of  whether  the  words  composing  such  name  are 
generic  or  descriptive  or  not  See  Newby  v.  Oregon  Central 
R.  R.  Co.,  mpra. 

But  waiving  the  point  last  suggested,  and  applying  to  the 
complainant's  name  only  those  rules  which  are  applicable  to 
ordinary  trade-marks,  it  must  be  conceded  that,  while  the 
general  rule  debars  a  party  from  protection  in  the  use  of 
descriptive  words  as  a  trade-mark,  the  tendency  of  the  more 
recent  decisions  seems  to  be  to  hold  that  the  fact  that  the 
words  are  descriptive  will  not  prevent  the  issuance  of  an 
injunction  where  there  is  conclusive  evidence  of  a  fraudulent 
design  and  sufficient  reason  to  presume  that  the  public  will  be 
misled.  In, Knott  v.  Morgan,  3  Keen,  215,  this  view  seems 
to  have  been  first  adopted.  In  that  case  the  London  Convey- 
ance Company,  having  their  omnibuses  painted  and  their 
servants  clothed  in  a  special  and  distinctive  manner,  the 
defendant  began  to  run  omnibuses  similarly  painted,  with 
servants  similarly  clothed.  An  injunction  having  been  issued 
restraining  the  defendant  from  imitating  the  plaintiffs'  line  of 
omnibuses,  the  court  said:  '^It  is  not  to  be  said  that  the 
plaintiffs  have  any  exclusive  right  to  the  words  'Conveyance 
Company,'  or  '  London  Conveyance  Company,'  or  any  other 
words,  but  they  have  a  right  to  call  upon  this  court  to  restrain 
the  defendant  from  fraudulently  using  precisely  the  same 
words  and  devices  which  they  have  taken  for  the  purpose  of 
distinguishing  their  property  and  thereby  depriving  them  of 
the  fair  profits  of  their  business  by  attracting  custom  on  false 
representation  that  carriages,  really  the  defendant's,  belong  to 
and  are  under  the  management  of  the  plaintiffs."  In  Wollam 
V.  Ratcliff,  1  H.  &  M.  259,  Vice-Chancellor  Wood,  comment- 
ing on  the  foregoing  case,  said  that  there  "  the  words  '  Con- 
veyance Company,'  the  green  omnibus,  etc.,  were  held  suf- 
ficient together  to  entitle  the  plaintiffs  to  an  injunction.  The 
defendant  might  have  had  those  words  painted  on  a  yellow 
omnibus  without  objection,  and  so  of  the  other  resemblances;  the 
wrong  lay  in  their  accumulation,  not  in  any  one  of  them  alone." 

Vol.  XXV   17 
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In  Croft  V.  Ih.y,  7  Bcavan,  84,  the  plaintiflfs,  being  the 
executors  of  the  surviving  partner  of  the  firm  of  "Day  & 
Martin,"  at  97  High  Hoi  burn,  London,  the  blacking  manu- 
facturers, who  sold  their  blacking  in  bottles  labeled  with  the 
name  and  address  of  the  firm,  the  defendant  obtained  the 
authority  of  a  man  named  Martin  to  use  his  name,  and  began 
to  sell  blacking  in  bottles  labeled  with  the  name  and  address 
of  "Day  &  Martin,  90^  Holburn  Hill,"  in  imitation  of  the 
genuine  labels.  On  motion  of  the  plaintiffs  an  injunction  was 
granted  to  restrain  the  defendant  from  using  labels  or  show- 
cards  calculated  to  produce  deception.  Lord  Langdale,  in 
rendering  the  decision,  reiterated  the  principle  laid  down  in 
Knott  V.  Morgan,  and  concluded  his  opinion  as  follows:  "My 
decision  does  not  depend  on  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  name  of  Day  &  Martin,  but  upon 
the  fact  of  the  defendant's  using  those  names  in  connection 
with  certain  circumstances  and  in  a  manner  calculated  to  mis- 
lead the  public,  and  to  enable  the  delendant  to  obtain,  at  the 
expense  of  Day's  estate,  a  benefit  for  himself,  to  which  he  is 
not  in  fair  and  honest  dealing  entitled." 

In  Lee  v.  Halley,  L.  R,  5  Ch.  App.  Cas.  155,  the  complainants 
being  coal  merchants  carrying  on  business  at  22  Pall  Mall, 
London,  as  "  The  Guinea  Coal  Company,"  the  defendant,  their 
former  manager,  set  up  for  himself  in  Beaufort  Buildings, 
Strand,  as  "  The  Pall  Mall  Guinea  Coal  Company,"  and  after- 
ward removed  to  46  Pall  Mall.  An  injunction  having  been 
granted  restraining  the  defendant  from  trading  in  that  name 
in  Pall  Mall,  it  was  held  by  the  Court.of  Appeal  in  Chancery 
that  the  injunction  was  properly  issued.  In  announcing  the  de- 
cision Lord  Justice  Giffard  said :  "  I  quite  agree  that  they  (the 
plaintiffs)  have  no  property  in  the  name,  but  the  principle  upon 
which  the  cases  on  this  subject  proceed  is,  not  that  there  is 
property  in  the  word,  but  that  it  is  a  fraud  on  a  person  who 
has  an  established  trade  and  carries  it  on  under  a  given  name, 
that  some  other  person  should  assume  the  same  name,  or  the 
same  name,  witli  a  slight  alteration,  in  such  a  way  as  to  induce 
persons  to  deal  with  him  in  the  belief  that  they  are  dealing 
with  the  person  who  has  given  a  reputation  to  the  name.     * 
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*  *  I  think  this  injunction  has  been  properly  granted  upon 
the  well  known  principles  of  this  court,  which  are  applicable 
to  all  cases  of  this  description,  viz.,  that  it  is  a  fraud  on  tlie 
part  of  a  defendant  to  set  up  business  under  such  a  designation 
as  is  calculated  to  lead  and  docs  lead  other  people  to  suppose 
that  his  business  is  the  business  of  another  person."  . 

In  McLean  v.  Fleming,  96  U.  S.  245,  it  is  held  that  it  is  not 
necessarj  to  entitle  a  party  to  an  injunction  that  a  specific 
trade-mark  has  been  infringed,  but  that  it  is  sufBcient  that  the 
court  is  satisfied  that  there  was  an  intent  on  the  part  of  the  de- 
fendant to  palm  off  his  goods  as  the  goods  of  the  complainant. 
See  also  Williams  v.  Johnson,  2  Bosw.  1. 

In  this  case  the  allegations  of  the  bill  being  admitted  by  the 
demurrer,  the  fraudulent  design  alleged  as  well  as  the  fraudu- 
lent means  employed  by  the  defendants  for  its  accomplish- 
ment, stiind  admitted  of  record.  The  fraud  being  thus  con- 
ceded, we  think  it  clear,  in  the  light  of  the  authorities  a'bove 
cited,  that  the  complainant  has  shown  itself  entitled  to  relief. 
Tlie  complainant  has  a  right  to  protection  against  a  usurpation 
of  its  patronage,  its  business,  its  credit  and  reputation  by  false, 
fraudulent  and  improper  means.  Honest  and  open  competi- 
tion is  not  forbidden  by  law,  and  furnishes  no  ground  for  com- 
plaint. But  a  simulation  of  the  name,  character,  system  and 
methods  of  another,  for  the  purpose  of  deceiving  the  public 
and  leading  pereons  dealing  with  the  usurper  to  suppose  that 
they  are  really  dealing  with  the  party  whose  rights  are  thus 
usurj)ed,  constitutes  an  offense  against  the  rules  of  honesty  and 
fair  dealing  which  should  invoke  the  aid  of  a  court  of  equity. 
We  think  the  demurrer  should  be  overruled  and  the  defend- 
ants required  to  answer  the  bill,  and  if,  upon  final  hearing  the 
allegations  of  fraud  a:e  sustained,  the  court  should  apply  such 
remedy  as  will  protect  the  complainant  against  a  continuation 
of  the  fraud. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  the  court  below  to  overrule  the  demurrer,  with 
leave  to  the  defendants  to  answer,  or  for  further  proceedings. 

Decree  reversed. 
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John  Taylor  Davies 

V. 

John   Arthur  Atkinson  et  al. 

Partnership — Payment  of  Indiridual  Debts  out  of  Firm  Assets— Ratifi- 
cation by  Acquiescence — Time — Agettey — Accounting, 

m 

1.  Where  a  partner  has  applied  the  funds  of  the  firm  to  the  payment  of 
his  individual  indebtedness,  the  other  member  of  the  firm  will  be  held  to 
have  ratified  and  confirmed  such  piiycuent  by  acquiescence,  unless,  when  it 
becomes  known  to  him,  he  promptly  repudiates  .the  act. 

2.  Where  the  relation  of  principal  and  asrent  exists,  the  principal  must 
disavow  the  unauthorized  act  of  his  agent  within  a  reasonable  time,  or  his 
silence  will  be  held  to  be  a  ratification.  This  rule  applies  to  a  partnership, 
each  partner  being  an  agent  of  the  firm. 

3.  Upon  a  bill  filed  by  one  of  two  partners  to  recover  from  various  par- 
ties moneys  paid  to  them  by  the  other  partner  out  of  the  firm  funds  to 
settle  his  individual  indebtedness  to  them,  it  is  held:  That  the  complain- 
ant^s  delay  of  about  nineteen  months  amounts  to  a  ratification  of  such  pay- 
ments; and  that,  in  the  absence  of  an  accounting  between  the  partners,  it 
does  not  appear  that  th^  moneys  in  question  are  required  to  give  the  com- 
plainant his  share  of  the  firm  assets. 

[Opinion  filed  January  25,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamison,  Judge,  presiding. 

On  the  20th  day  of  July,  1880,  John  Taylor  Davies  of 
Liverpool,  England,  and  John  Arthur  Atkinson  of  "Chicago, 
entered  into  a  co-partnership  for  the  purpose  of  carrying  on 
business  in  Chicago,  under  the  firm  name  of  Davies,  Atkinson 
&  Company.  By  articles  of  co-partnership  executed  by  the 
parties  under  their  hands  and  seals,  it  was  provided  that  the 
business  of  said  firm  should  be  that  of  buying  hogs  or  ho^ 
products,  and  curing,  packing  and  shipping  the  same  to  J.  T. 
Davies  &  Company,  at  Liverpool,  for  sale  on  account  of  the 
firm  of  Davies,  Atkinson  &  Company,  on  commission ;  also  of 
buying  provisions  on  commission  for  shipment  to  the  con- 
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tineDt  of  Europe  and  elsewhere.     Said  articles  of  co-partner- 
ship  further  provided  that  Atkinson  should  attend  to  the 
business  of  the  firm ;  that  he  should  draw  from  the  firm  not 
to  exceed   $2,600   semi-annually,  the   sum   so   drawn   to  be 
charged   against  his  share  of   the   profits;  that  during  the 
existence  of  the  co-partnership  Atkinson  should  not  buy,  sell, 
speculate  with  or  mortgage  any  firm  assets,  except  as  required 
in  the  ordinary  co-partnership  business,  and  should  not  engage 
in  any  speculations  or  business  ventures  on  his  own  account, 
outside  of  the  business  of  the  firm,  without  the  consent  of 
Davies ;  that  for  all  sums  of  money  or  assets  put  into  the  busi- 
ness of  the  firm  by  Davies,  he  should  be  allowed  interest  at 
the  rate  of  five  per  cent,  per  annum,  payable  semi-annually; 
that  the  money  and  assets  put  into  the  business  by  Davies 
should  remain  his  sole  property,  the  firm  to  have  the  use  of 
and  pay  interest  on  the  same ;  Davies  to  have  the  power  at 
any  time  to  draw  out  such  sum  or  sums  of  money  from  said 
business  as  he  should  choose,  and  to  loan  the  firm  such  sums 
of  money  or  assets  as  he  should  think  proper ;  that  the  profits 
of  the  business,  after  paying  interest  and  expenses,  should  be 
apportioned,  two-thirds  to  Davies  and  one-third  to  Atkinson ; 
that  all  business  should  be  conducted  under  the  cognizance 
and  by  the  direction  of  Davies,  and  that  there  should  be  kept 
perfect,  just  and  true  books  of  account,  in  which  should  be 
entered  all  the  transactions  of  the  firm,  and  to  which  both 
partners  should  have  free  access ;  that  within  thirty  days  from 
March  1st  and  October  1st  of  each  year,  Atkinson  should  render 
to  Davies  a  true,  just  and  perfect  account  of  all  the  profits  by 
them  or  either  of  them  made,  and  all  losses  by  them  or  either 
of    them    sustained,  and  also    all    payments,    receipts,   dis- 
bursements, and  all  other  things  by  them  made,  received,  dis- 
bursed, acted,  done  or  sufiFered  in  said  co-partnership;  that  the 
co-partnership* might  be  terminated  by  Davies  at  any  time  by 
giving  Atkinson  three  months'  notice  in  writing ;  that  at  the 
termination  of  the  partnership,  the  partners  should  make  to 
each  other  a  true,  just  and  final  account  of  all  things  relating 
to  said  business  and  adjust  the  same,  and  distribute  the  assets 
of  the  firm. 
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Atkinson  was  substantially  without  means,  and  all  the  money 
and  property  to  be  used  in  the  business  of  the  firm  was 
furnished  by  Davies,  with  the  exception  of  $50,000  belonging 
to  Atkinson's  mother,  which  was  borrowed  by  the  firm,  anJ 
for  whicli  the  partners  agreed  in  the  articles  of  co-partnership 
to  pay  her  six  per  cent,  interest.  The  firm,  after  its  organization, 
carried  on  a  very  large  business,  Atkinson  being  the  managing 
partner,  Davies  in  the  meanwhile  residing  in  Liverpool  and 
carrying  on  business  there  on  his  own  account  under  the  name  of 
J.  T.  Davies  &  Company,  and  only  occasionally  visiting  Chicago. 
Atkinson  was  a  member  of  the  Board  of  Trade  of  Chicago 
and  made  various  purchases  for  his  firm  on  said  Board  with 
the  knowledge  and  approval  of  Davies.  During  all  the  time 
the  business  was  in  progress  he  kept  no  individual  bank 
account,  but  was  in  ■  the  habit  of  drawing  checks  on  the 
firm  account,  to  some  extent  at  least,  for  his  individual  debts, 
as  well  as  for  the  debts  of  the  firm. 

In  the  summer  of  1S84  he  embarked  in  various  large  specu- 
lations on  said  Board  on  his  own  account,  without  the  knowl- 
edge  or  consent  of  Davies,  and  said  speculations  having  re- 
sulted in  large  losses,  he  paid  said  losses  by  drawing  checks  on 
the  bank  account  of  the  firm  in  favor  of  the  members  of  the 
Board  to  whom  such  losses  were  due.  The  amount  of  the 
losses  so  paid,  as  is  now  claimed,  was  nearly  $40,000. 

After  these  things  had  occurred,  Davies  came  to  Chicago, 
arriving  October  3,  1884.  Immediately  on  his  arrival  he 
received  a  letter  from  Atkinson  confessing  his  misappropria- 
tion of  the  moneys  of  the  firm.  Davies  thereu])on  took  into 
his  possession  a  large  amount  of  the  firm  assets,  of  the  value 
of  about  §125,000,  and  shipped  them  to  Liverpool  and  con- 
verted them  into  cash.  On  the  23d  day  of  October,  1884, 
after  having  disposed  of  that  amount  of  the  firm  property,  he 
filed  his  bill  against  Atkinson  alone,  alleging  that  Atkinson, 
in  violation  of  said  articles  of  co-partnership,  had  fraudulently 
and  secretly  entered  into  various  gambling  transactions,  on 
said  Board  of  Trade  on  his  own  account,  and  that  in  payment 
of  losses  sustained  in  said  transactions  he  had  drawn  checks 
upon  the  bank  account  of  the  firm  to  the  amount  of  nearly 
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?4:  ),000,  the  respective  amounts  of  said  checks  and  the  names 
of  the  various  persons,  in  whose  favor  they  wei^  drawn,  being 
particularly  stated ;  that  said  Atkin3on  had  fraudulently  con- 
cealed said  transactions  from  the  complainant;  that  at  the  time 
of  the  misappropriation  of  said  moneys  there  was  nothing  stand- 
ing to  the  credit  of  Atkinson  on  the  firm  books,  and  on  a  set- 
tlement of  the  firm  accounts  there  would  be  nothing  due  .him; 
that  he  had  made  other  fraudulent  misappropriations  of  the 
moneys  of  the  firm  to  a  large  amount ;  that  there  were  vari- 
ous debts  due  to  and  from  tlie  firm,  and  that  a  portion  of  the 
firm  property  was  of  a  perishable  nature;  that  the  comjJain- 
ant  furnished  all  the  capital  invested  in  said  business  and  that 
Atkinson  was  interested  only  in  the  profits;  that  Atkinson 
was  insolvent  and  had  abandoned  the  business  of  the  firm,  and 
that  he  had  received  out  of  the  assets  and  property  of  the  firm 
a  large  sum  in  excess  of  his  due  proportion  of  said  profits. 
Said  bill  prayed  for  an  accounting,  for  a  receiver,  for  a  con- 
version of  the  partnership  assets  into  money  and  for  a  final 
adjustment  of  the  partnership  affairs. 

A  receiver  was  appointed  in  said  suit,  who  realized  out  of 
the  assets  of  the  firm  the  sura  of  $56,913.95,  and  the  debts 
proved  up  against  the  estate  of  said  firm  amounted  to  $106,- 
8S2.72,  of  which  $97,818.13  consisted  of  a  claim  in  favor  of 
the  Bank  of  Montreal,  and  by  order  of  the  court  the  money 
in  the  hands  of  the  receiver  was  applied  to  the  satisfaction 
of  said  claims. 

Said  Atkinson  appeared  and  answered  said  bill,  and  after- 
ward, on  the  26th  day  of  January,  1885,  said  Davies  filed  his 
petition  in  said  suit  representing  that  he  had  then  lately  com- 
menced an  action  of  account  against  said  Atkinson  in  the 
Superior  Court  of  capias  ad  resjpondenduTn  and  had  caused  said 
Atkinson  to  be  arrested  on  said  capias  and  held  to  bail,  and 
that  he  was  desirous  of  availing  himself  of  the  advantages  he 
might  derive  from  said  proceeding  by  capias  and  said  bail,  as 
well  afi  the  benefit  he  might  derive  from  the  prosecution  of 
said  action,  and  praying  to  be  permitted  to  elect  to  ])rocecd 
with  said  action  to  its  final  termination,  and  that  the  proceed- 
ings in  the  matter  of  said  bill,  so  far  as  they  related  to  an 
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accounting  between  the  complainant  and  said  Atkinson,  be  stayed 
until  the  final  termination  of  said  action;  and  an  order  was 
thereupon  entered  granting  the  prayer  of  said  petition  and 
staying  the  accounting  in  the  chancery  suit  until  the  determi- 
nation of  the  suit  at  law. 

On  the  15th  day  of  May,  1886,  Davies  filed  an  amended 
and  supplemental  bill,  naming  as  defendants  the  several  parties 
to  whom  Atkinson  gave  the  checks  above  mentioned  in  pay- 
ment of  his  losses  on  the  Board  of  Trade,  alleging  that  said 
checks  were  given  by  Atkinson  to  pay  his  individual  debts  and 
that  said  debts  consisted  of  his  losses  in  certain  gambling  trans- 
actions; that  the  parties  to  whom  said  checks  were  given 
received  them  with  notice  that  the  funds  against  which  they 
were  drawn  belonged  to  the  firm,  and  that  said  moneys  were 
paid  to  them  for  Atkinson's  individual  debts  and  in  fraud  of 
the  complainant's  rights,  and  praying  that  said  several  parties 
be  decreed  to  pay  over  to  the  receiver,  or  to  the  complainant, 
all  moneys  by  them  received  belonging  to  said  firm.  Said 
amended  and  supplemental  bill  was  taken  as  confessed,  as  against 
Atkinson,  but  the  other  defendants  answered,  denying  the 
equity  of  said  bill,  and  alleging,  among  other  things,  that  said 
moneys  were  paid  to  them  by  said  Atkinson  with  Davies' 
knowledge  and  consent,  and  that  such  payments  had  been  jat- 
ified  and  confirmed  by  him. 

On  the  18th  day  of  May,  1886,  three  days  after  the  filing  of 
the  amended  and  supplemental  bill,  Davies  and  Atkinson  set- 
tled and  compromised  all  their  differences  growing  out  of  said 
co-i)artner6hip  without  any  accounting  in  any  judicial  proceed- 
ing or  otherwise,  and  as  the  evidence  of  such  compromise  and 
settlement  they  executed  an  agi'eement  in  writing  which,  after 
reciting  various  considerations,  contained  the  following  stipu- 
lations: 

"The  undersigned,  John  T.  Davies,  does  hereby  waive  all 
claims  of  every  description  he  has  against  said  John  A.  Atkin- 
son in  consequence  of  past  transactions,  and  covenants  never  to 
take  any  judgment  against  said  Atkinson  thereon ;  but  with  the 
distinct  understanding  that  this  agreement  or  covenant  shall  not 
operate  to  release  the  liability  of  any  person  w'ho  has  received 
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the  money  of  said  firm  in  payment  of  said  Atkinson's  individ- 
ual transactions,  but  said  Davies  reserves  his  right  against  such 
pei-sons;  and  further,  that  said  Davies  shall  be  entitled  to  all 
moneys,  claims  or  assets  due  or  which  might  be  due  to  him  or 
to  said  firm  by  reason  of  former  transactions  of  said  John  A. 
Atkinson,  and  of  his  use  of  the  money  of  said  firm  or  other- 
wise, and  this  agreement  sliall  in  no  wise  interfere  with  the 
right  of  said  Davies  to  sue  for  and  recover  at  his  own  cost  and 
expense  such  money  or  assets  in  any  suit  now  instituted  or 
which  may  hereafter  be  instituted  for  that  purpose. 

**  And  it  is  expressly  agreed  also,  if  deemed  necessary  for  the  * 
purpose  of  establishing  the  rights  of  said  Davies  to  the  firm 
money  so  paid  to  said  third  parties  by  said  Atkinson,  that  an 
account  may  be  taken  between  the  undersigned  in  regard  to 
their  business  transactions ;  but  said  Davies  hereby  covenants 
to  pay  the  expense  thereof,  and  not  to  collect  of  or  enforce 
against  said  Atkinson  any  claim  he  may  or  might  have  against 
said  Atkinson  arising  out  of  their  business  transactions  in  the 
past,  or  by  reason  of  such  account,  and  no  judgment  or  decree 
shall  be  entered  against  said  Atkinson  for  the  payment  of  any 
sum  which  may  be  found  due  from  said  Atkinson  to  said 
Davies  upon  such  account, 

"And  said  Atkinson  hereby  releases  said  Davies  from  all 
claiuti  and  demands  of  every  description  arising  out  of  their  said 
business,  and  this  shall  be  a  complete  settlement  between  the 
undersigned  of  all  matters  of  every  description  up  to  date ;  but 
it  is  agreed  that  all  moneys  which  may  be  collected  by  said 
Davies  or  by  said  firm  in  any  way  connected  with  their  firm 
business  shall  belong  to  said  Davies,  and  said  Atkinson  shall 
have  no  interest  therein. 

"Suit  No.  94,133,  Davies  v.  Atkinson,  in  the  Superior 
Court  of  Cook  County  is  to  be  dismissed  and  the  bail  bond  dis- 
charged." 

No  subsequent  accounting  was  had  between  said  jiartiesj  but 
the  cause  afterward  came  on  to  be  heard  upon  the  amended 
and  supplemental  bill,  the  answers  and  replications,  and  the 
evidence  taken  in  open  court,  said  evidence  in  no  way  showing 
the  state  of  the  accounts  between  said"  Davies  and  the  said 
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Atkinson,  and  at  such  hearing  a  decree  was  rendered  dismissing 
said  bill  at  the  complainant's  costs  for  want  of  equity.  From 
this  decree  the  complainant  has  appealed  to  this  court. 

Messrs.  Smith  &  Pence,  for  appellant. 

If  a  partner  pay  his  individual  debt  with  partnership  funds, 
even  if  the  individual  creditor  does  not  know  tliathe  was  paid 
with  partnership  funds,  the  injured  partner  can  recover  back 
such  payment.  But,  in  such  case,  the  injured  partner  must 
notify  such  individual  creditors  in  apt  time  of  his  claim,  or  his 
acquiescence  will  estop  him.  Rogers  v.  Batchelor,  12  Pet. 
221;  3  Kent  Com.,  *p.  42,  43. 

Where  the  individual  creditor  receives  his  pay  out  of  part- 
nership funds,  knowing  them  to  be  such,  that  would  be  a  fraud 
and  the  transaction  void,  and  he  must  refund.  A  subsequent 
positive  ratification  will  alone  relieve  him  of  such  liability.  It 
is  a  positive  actual  fraud  where  an  individual  creditor  know- 
ingly receives  his  pay  from  partnership  funds,  and  no  less 
delay  than  -the  period  of  the  Statute  of  Limitation,  which  is 
live  years,  will  relieve  him  of  his  liability.  Story  on  Part, 
Sees.  131,  132,  133;  3  Kent,  42,  43;  1  Am.  Lead  Cas.  507; 
Rogers  v.  Batchelor,  12  Pet.  221 ;  Ensworth  v.  Everingham, 
7  Wend.  32t) ;  Brewster  v.  Mott,  4  Scam.  378 ;  Gray  v.  Ward, 
18  111.  32 ;  Fifth  Nat.  Bank  v.  Hyde  Park,  101  Bl.  595 ;  Bo- 
denham  v.  Iloskyns,  13  Eng.  L.  &  Eq.  222. 

The  money  of  the  firm  was  taken  by  these  Board  of  Trade 
men  with  knowledge  that  it  was  firm  money,  and  hence  that 
it  was  a  fraudulent  misappropriation  of  such  funds.  And  they 
stand  liable  to  the  equitable  action  for  money  had  and  received. 

A  party  can  not  assert  laches  as  a  defense  who  has  himself 
been  guilty  of  the  fraud  upon  which  the  action  is  based.  Big- 
elow  on 'Fraud,  446. 

Mere  delay,  short  of  the  Statute  of  Limitations,  is  not  suffi- 
cient to  bar  a  right.  Gibbons  v.  Hoag,  95  Bl.  45,  69;  Hefner 
V.  Vandolah,  57  Bl.  520. 

La])se  of  time  will  be  no  bar  against  actual  fraud  on  the  part 
of  the  person  invoking.  Bigelow  on  Fraud,  446;  Hefner  v. 
Vandolah,  37  III.  520;  Preston  v.  Mann,  25  Conn.  118. 


First  District — October  Term,  1887.       2G7 

Da  vies  y.  Atkinson. 

It  is  essential,  in  order  that  laches  should  be  a  bar,  that  the 
other  side  should  be  acting  in  ignorance  of  the  real  condition 
of  his  title,  and  in  the  supposition  that  ho  was  rightful  in  his 
own  dealing.  2  Pomeroy  Eq.  Jur.,  Sec.  818,  and  notes ;  Kerr 
on  Fraud  (Am.  Ed.),  133,  188;  Kenie  v.  Young,  2  DeG.  &  J. 
136;  Kinney  v.  Brown,  3  Kidg.  518;  ITcCormick  v.  McMurtie, 
4  Watts,  192. 

There  must  be  some  ingredient  in  the  transaction  which 
would  make  it  a  fraud  in  the  owner  of  the  fund  to  insist  upon 
his  legal  right.  Silence  will  postpone  only  where  silence  is  a 
fraud.  Devereux  v.  Burgwyn,  4  Ired.  Eq.  351;  2  Pomeroy 
Eq.  Jur.,  Sec.  812. 

Laches  can  only  be  invoked  where  the  party  claiming  has 
been  guilty  of  such  gross  negligence  as  to  amount  to  a  con- 
etructive  fraud.  Brant  v.  Virginia  Coal  Co., -93  U.  S.  326; 
Henshau  v.  Bissell,  18  Wall.  255;  Bigelow  on  Fraud,  440. 

In  the  case  of  the  Marine  Co.  v.  Carver,  42  111.  66,  the  acts 
of  ratification  were  positive  in  their  character  as  well  as  by 
lapse  of  timG.  Tlie  lapse  of  time  in  that  case  was  four  years 
between  the  payment  and  the  suit,  while  in  this  case  it  is  only 
a  year  and  a  half.  It  was  not  simply  a  question  of  mere  delay 
in  that  case.  It  does  not  appear  that  either  the  individual 
parties  or  the  ))artnership  was  insolvent  at  the  time  of  the 
transaction.  The  other  members  of  the  co-partnerbhip  had 
conversations  with  the  individual  creditors,  and  did  not 
repudiate  the  transaction.  All  the  acts  of  the  parties  were  of 
a  nature  to  ratify  the  transaction. 

In  the  case  at  bar  no  conversation  was  had  between  Davies 
and  these  parties;  not  one  word  was  spoken;  the  partnership 
and  Atkinson  were  insolvent,  and  these  defendants  knew  the 
money  they  received  was  the  money  of  the  firm,  to  which 
they  had  no  right;  they  simply  united  with  Atkinson  in  rob- 
bing the  firm,  and  now  attempt  to  keep  their  plunder  by 
taking  advantage  of  their  own  fraud. 

The  Supreme  Court  in  the  Carver  case  said:  "We  are 
obliged  to  regard  the  actual  facts  as  amounting  to  a  ratifica- 
tion." And  that  case  decides  nothing  else,  and  whatever  else 
may  have  been  said  was  obiter  dicta. 
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Messrs.  BiSBEE,  Ahbens  &  Decker,  for  John  A.  AtklDson 
et  al.,  appellees. 

TUej^e  (lefendauts  stand  in  the  attitude  of  lona  jide  pur- 
chasers of  these  checks  for  value,  without  notice. 

It  is  the  ^settled  doctrine  of  our  Supreme  Court,  and  has 
been  fur  many  years,  that  the  receiving  of  a  note  on  account 
of  an  existing  indebtedness  makes  the  party  receiving  it  a 
hona  fide  purchaser,  our  Supreme  Court  differing  on  this 
question  from  tlie  courts  of  New  York  and  the  courts  of  some 
otlier  States.  Foy  v.  Blackstone,  31  111.  538;  Ruteell  v.  Had- 
duck,  3  Gilm.  233. 

These  defendants,  within  the  authorities  of  the  Supreme 
Court  of  this  State,  are  hona  fide  purchasers  for  value,  and 
their  defense  on  that  ground  can  not  be  successfully  attacked, 
unless  the  mere  fact  that  Atkinson  did  not  use  the  firm  name 
in  buying  and  selling  on  the  Board  of  Trade,  amounted  to 
notice  that  the  debt  contracted  in  the  line  of  the  business  of 
the  firm  was  the  debt  of  the  individual  partner. 

The  presumption  of  notice  does  not  arise  under  all  circum- 
stances, even  where  the  debt  paid  out  of  partnership  funds 
appears  in  form  to  be  the  individual  debt  of  one  partner.  Here 
the  mere  using  of  Atkinson's  name  in  the  trades,  without  fur- 
ther explanation,  and  the  giving  these  checks  on  the  firm,  the 
whole  being  in  the  business  line  of  the  firm,  of  buying  and 
selling  on  the  Board,  the  whole  being  characterized  in  tlie  evi- 
dence as  in  the  usual  course  of  business,  can  not  be  fairly 
claimed  to  have  established  a  case  of  constructive  notice. 
These  checks  were  given  as  money.  They  simply  served  to 
transfer  so  much  money  at  once.  In  their  brief  existence 
they  pass  from  one  to  another  and  are  more  negotiable  than 
promissory  notes.  There  is  every  reason  of  c«  m  iiercial 
policy,  of  business  necessity,  why  these  defendants  should 
be  protected.  Wiley  v.  Allen,  26  Ga.  563;  Darlington  v. 
Garrett,  14  111.  App.  238;  Duncan  v.  Clark,  2  Kich.  587; 
Freeman  v.  Ross,  15  Ga.  252;  Redley  et  al.  v.  Taylor,  13  East, 
175;  Frankland  v.  McGusty,  1  Knapp,  315;  Williams  v. 
Tliomas,  6  Esp.  18:  Gildersleeve  v.  Mahoney,  5  Duer,  383; 
Roth  V.  Colvin,  32  Vt.  125;   Babcock  v.  Stone,  3  McL.  172. 
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Whatever  may  be  said  as  to  the  right  of  Atkinson  to  draw 
those  checks,  or  the  defendants  to  receive  the  moneys 
thereon,  as  matters  stood  at  the  time  said  checks  were  drawn, 
Davies,  with  full  knowledge  of  the  checks,  their  dates  and 
amounts,  and  the  persons  on  whom  drawn,  and  for  what 
drawn,  ratified  the  act,of  Atkinson.  Marine  Co.  v.  Carver,  42 
III.  C6.  See,  also,  Corbin  v.  McChesney,  26  111.  231;  Perry 
V.  Bait's  Banks,  14  Ga.  699;  Burnley  v.  Rice,  18  Tex.  481; 
McNeil  V.  Reynolds,  9  Ala.  313;  Ferguson  v.  Gordon,  1 
Sneed,  254;  Todd  v.  Lorah,  75  Pa.  St.  196. 

The  release  between  the  parties  to  the  firm  prevented  the 
complainant  from  maintaining  a  suit  for  accounting  against 
Atkinson,  and  therefore  stands  as  a  bar  to  the  right  of  com- 
plainant to  prosecute  this  suit. 

Mr.  TViLLTAM  Garnett,  for  Frank  G.  Logan  and  Frank  K. 
Dunn,  appellees. 

Logan  and  Dnnn  received  two  checks  from  Atkinson,  drawn 
by  him  in  the  name  of  Davies,  Atkinson  &  Co.,  aggregating 
$3,500.  Atkinson  was  authorized  to  draw  $5,000  per  annum 
from  the  firm  funds  for  his  own  personal  use.  The  amount 
received  by  these  appellees  was  less  than  the  sum  of  $5,000, 
and  consequently  within  the  authority  conferred  by  the  articles 
of  co-partnership. 

Every  partner  is  an  agent  for  his  co-partner ;  no  third  per- 
son is  chargeable  with  notice  of  any  private  agreement  be- 
tween partners.  The  mere  fact,  if  it  be  a  fact,  that  he  used 
more  of  the  partnership  funds  for  his  own  private  purposes 
than  Davies  privately  authorized  him  to  use,  is  no  notice  to  us 
of  such  fact,  and  can  not  deprive  us  of  the  right  to  rely  on 
those  acts  of  Atkinson  which  Davies  authorized  him  to  do  by 
the  articles  of  co-partnership.  Barrett  v.  Russell,  45  Vt.  43 ; 
see  also  Bank  of  Rochester  v.  Monteath,  1  Den.  402 ;  Ontario 
Bank  v.  Hennessey,  48  N.  Y.  545. 

There  was  no  element  of  fraud  on  the  part  of  appellees  in 
this  case.  They  received  checks,  and  Atkinson  had  authority 
to  draw  them  for  his  individual  purposes. 

There  was  a  delay  of  nineteen  months  and  four  days  to 
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bring  suit,  and  such  delay  is  fatal  to  this  claim.  The  Supreme 
Court  of  Illinois  has  decided  that  mere  delay  will  bar  such  a 
suit.  Marine  Co.  v.  Carver,  42  111.  6(5;  Dobbs  v.  Ilalsey, 
16  Johns.  39;  Reynolds  v.  Kenyon,  43  Barb.  585;  Casey  v. 
Carver,  42  111.  225. 

The  mere  fact  of  the  use  of  partnership  funds forthe  payment 
of  individual  debts  of  (»ne  partner,  is  no  fraud  upon  the  *>ther 
partner,  unless  so  intended,  and  this,  although  the  party  receiv- 
ing the  payment  knew  it,  was  partnership  funds.  Hurd  v. 
Newton,  36  Afich.  35 ;  Tyler  v.  Scott,  45  Vt  261 ;  Sadler  v. 
Robinson's  Heirs,  2  Stewart,  520. 

Mr.  n.  S.  Monroe,  for  James  ?.  Sherwin,  appellee. 

Bailey,  J.  The  only  relief  sought  by  the  amended  and 
supplemental  bill  in  this  case  is  to  recover  back  from  various 
parties  moneys  paid  to  them  by  Atkinson,  the  complainant's 
co-partner,  out  of  the  co-partnership  funds,  to  settle  his  indi- 
vidual indebtedness  to  them  for  losses  incurred  in  certain  deal- 
ings liad  between  him  and  them  on  the  Board  of  Trade  of 
Chicago.  All  of  said  moneys  were  paid  out  by  Atkinson  jn-ior 
to  October  3,  1884,  and  on  that  day  Davies,  the  complainant, 
was  notified  of  such  misappropriation  of  the  partnership 
funds,  and  at  least  as  early  as  October  23,  1884,  the  date 
of  the  tiling  the  original  bill,  Davies  was  fully  informed  of 
all  the  facts  in  relation  to  such  misappropriation,  as  said  bill 
avers  specifically  the  several  sums  m'sappropriated,  the  vari- 
ous parties  to  whom  the  same  had  been  paid  and  the  account 
upon  which  such  payments  had  been  made.  To  the  original  bill 
Atkinson  alone  was  made  a  defendant,  and  the  object  of  that  bill 
was  to  obtain  an  accounting  and  settlement  of  the  co-partner- 
ship affairs  upon  the  basis  of  charging  Atkinson,  in  the  state- 
ment of  the  account,  with  the  several  sums  of  money  so  mis- 
ai>propriatcd  by  him.  No  attempt  was  made  to  reach  said 
funds  in  the  hands  of  the  |)arties  to  whom  they  had  been  paid, 
or  in  any  way  to  question  the  validity  of  such  payments,  so 
far  as  they  were  concerned,  until  May  15, 1886,  the  date  of 
filing  the  amended  and  supplemental  bill.     ThnSy  for  nearly 
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nineteen  months  after  obtaining  full  knowledge  of  all  the  facts, 
Davies  acquiesced  in  the  right  of  tlie  parties  now  scnght  to  be 
charged,  to  hold  the  moneys  paid  to  them  by  Atkinson,  and 
we  are  of  the  opinion  that,  upon  well  settled  principles  of  law, 
he  must  be  deemed  to  have  ratified  and  confirmed  the  acts  of 
his  co-partner  in  paying  said  moneys  to  the  defendants. 

The  legal  principles  involved  seem  to  us  to  be  settled  by 
the  decisions  of  the  Supreme  Court  in  Marine  Co.  v.  Carver, 
42  III.  66,  and  Casey  v.  Carver,  42  111.  225.  In  Jklarine  Co.  v. 
Carver,  suit  was  brought  by.  Carver  &  Company  against  th© 
Marine  Company,  a  banking  institution,  to  recover  the  amount 
of  a  firm  deposit  which  Carver,  one  of  the  co-partners,  had 
misapplied  to  the  payment  of  his  individual  debt  to  the  bant 
It  appears  that  the  firm,  learning  of  said  misappropriation  of 
its  funds,  sent  to  the  bank  for  a  statement  of  its  account, 
which  was  given,  and  the  check  by  which  tJie  money  had  been 
drawn  and  appropriated  to  Carver's  individual  account  re- 
turned to  the  firm.  The  check  was  returned  by  Carver  & 
Company,  and  after  a  lapse  of  nearly  four  years  they,  without 
any  ]>revious  attempt  to  repudiate  such  misappropriation  of 
the  funds,  brought  suit  to  recover  said  money  from  the  bank. 
The  court,  in  holding  that  no  such  recovery  could  be  had,  say : 
"  If  the  firm  of  Carver  &  Company  had  repudiated  his  act  and 
returned  the  check,  they  would  have  thus  advised  the  Marine 
Company  that,  in  the  opinion  of  his  co- partners.  Carver  was 
unworthy  of  credit,  and  this  would  have  induced  that  com- 
pany to  make  an  effort  for  the  collection  of  its  debt.  But  the 
apparent  acquiescence  of  the  co-partners  of  Carver  would 
indicate  their  own  confidence  in  his  pecuniary  solvency,  and 
ihus  tend  to  strengthen  his  credit  with  tlie  Marine  Company 
and  lull  it  into  a  false  security.  In  cases  of  this  character  it  k 
to  be  remembered  that  the  duties  and  obligations  between  the 
members  of  a  partnership  and  third  persons  are  reciprocal. 
While  it  is  true  that  one  partner  can  not  rightfully  appropri- 
ate the  partnership  funds  in  payment  of  his  individual  in- 
debtedness, yet  it  is  equally  true  that,  if  he  does  not  so  appro- 
priate them,  hie  acts,  when  they  come  to  the  knowledge  of  the 
other  members  of  the  firm,  should  be  clearly  and  promptly 
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repudiated.  At  least  no  room  should  be  left  for  doubt  in  the 
minds  of  parties  concerned  as  to  whether  the  act  is  repudiated 
or  ratified.  Good  faith  requires  this,  for  co-partners  must 
necessaj'ily  understand  the  pecuniary  condition  of  each  other 
better  than  third  persons  can  do,  and  if  they  seem  to  ratify  an 
act  of  one  of  their  firm,  originally  unauthorized,  it  is  a  declara- 
tion in  his  behalf  that  he  possesses  their  confidence  and  is 
entitled  to  credit.  In  Casey  v.  Carver,  the  same  rule  is  rec- 
os^ized.  It  is  there  said  :  "  Had  it  appeared  that  his  part- 
ners knew  of  the  settlement,  or  knew  or  had  reason  to  suppose 
that  appellants  were  relying  upon  the  settlement,  they  could 
not  be  heard  to  repudiate  the  settlement  unless  they  have 
given  notice  that  they  did  not  sanction  the  settlement,  at  the 
eirliest  practicable  period  after  they  learned  the  facts.  To 
permit  them,  after  acquiescing  in  the  settlement  for  any 
great  length  of  time  after  notice,  to  repudiate  it,  would  be  a 
fraud  on  the  creditor  of  the  individual  partner." 

But  we  th'nk  the  rules  established  by  the  foregoing  cases 
may  also  be  sustained  upon  well  recognized  principles  of  the 
law  of  agency,  apart  from  considerations  drawn  from  the  pecul- 
iar relations  existing  between  partners.  Each  partner  is  the 
agent  of  his  firm,  and  it  is  a  familiar  rule  of  the  law  of  agency 
that,  where  the  relation  of  principal  and  agent  exists,  the 
principal  must  disavow  the  unauthorized  act  of  his  agent 
within  a  reasonable  time,  or  his  silence  will  be  held  to  be 
a  ratification.  Thus  it  is  laid  down  by  Chancellor  Kent,  that, 
''"When  the  principal  is  informed  of  what  has  been  done  he 
must  dissent  and  give  notice  of  it  within  a  reasonable  time, 
and  if  he  does  not  his  assent  and  ratification  will  be  presumed." 
2  Kent  Com.,  616.  In  Bredin  v.  Dubary,  14  Serg.  &  Eawle, 
27,  it  is  said  by  Mr.  Justice  Gibson :  "  I  take  it  to  be  indis- 
putable, that  a  principal  who  neglects  promptly  to  disavow  an 
act  of  his  agent,  by  which  the  latter  has  transcended  his 
authority,  makes  it  his  own;  he  is  bound  to  disavow  it  the 
first  moment  the  fact  comes  to  his  knowledge."  Kelsey  v. 
National  Bank,  69  Pa.  St.  426.  "The  principal  must,  when 
informed,  reject  within  a  reasonable  time,  or  be  deemed  to 
adopt  by  acquiescence."    Law  v.  Cross,  1  Blacky  592.    See, 
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also,  Walker  v.  Walker,  7  Baxt.  260 ;  Peck  v.  Ritchey,  66 
Mo.  114;  Western  &  Atlantic  R.  R.  Co.  v.  McElwee,  6  Ileisk. 
208 ;  Norris  v.  Cook,  1  Curtis  C.  C.  464 ;  Story  on  Agency, 
Sec.  258 ;  Wharton  on  Agency,  Sec.  86. 

Atkinson  being  not  only  a  partner  but  the  managing  part- 
ner of  the  firm,  was  an  agent  haying  the  custody,  control  and 
power  to  dispose  of  the  partnership  property.  The  partner- 
ship funds  Were  in  his  hands,  and  he  had  authority  to  deposit 
them  in  bank,  and  to  check  them  out  for  all  purposes  within 
the  pnrview  of  the  partnership  business.  He  had  no  author- 
ity to  check  them  out  to  pay  his  individual  debts,  and  his 
doing  so  was  clearly  in  excess  of  his  authority  and  in  viola-  ' 
tion  of  his  duty  as  agent.  But  his  unauthorized  acts  would 
seem  to  invoke  an  application  of  the  same  rule  which  obtains 
in  case  of  other  agents.  The  failure  of  his  firm,  or  of  the 
partner  who  was  injured,  to  promptly  repudiate  his  unauthor- 
ized act,  must,  as  to  third  persons,  be  held  to  be  a  ratification. 

But  there  is  another  reason  equally  cogent  why  the  decree 
for  dismissing  the  bill  must  be  affirmed.  No  account  has  been 
stated  between  Davies  and  Atkinson,  and  there  is,  therefore, 
no  basis  in  the  evidence  for  holding  that  Ackinson  has  with- 
drawn from  the  firm,  for  the  payment  of  his  individual  debts, 
anything  beyond  his  distributive  share  of  the  firm  assets.  If 
he  has  not,  there  are  no  equitable  reasons  why  his  creditors 
should  restore  the  moneys  so  paid  them.  No  creditor  of  the 
firm  is  complaining,  and  it  does  not  clearly  appear  that  there 
was  any  firm  indebtedness  outstanding  at  the  date  of  the  decree. 
The  only  possible  basis  for  a  recovery  by  Davies  fi'om  Atkin- 
son's (re  litors  of  the  moneys  received  by  them  in  payment  of 
Atkinson's  individual  indebtedness  is,  that  those  moneys  are 
required  in  order  to  give  Davies  his  share  of  the  firm  assets. 
What  that  share  is,  atid  whether  anytliing  will  be  due  him  on 
final  settlement,  can  only  be  determined  upon  an  accounting 
between  him  and  Atkinson.  The  accounting  in  the  chancery 
suit  was  stayed  on  Davies'  own  petition,  he  having  elected 
to  pursue  his  remedy  at  law  by  action  of  account.  A  settle- 
ment and  compromise  between  him  and  Atkinson  having  been 
effected,  the  action  of  account  was  dismissed  by  stipulation,  and 
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Atkinson  released  from  all  personal  liability  to  Davies,  and  no 
further  steps  have  been  taken  either  at  law  or  in  chancerj  to 
obtain  a  statement  of  the  account  between  said  co-partners. 
An  accounting  was  an  indispensable  prerequisite  to  the  relief 
sought  by  the  amended  and  supplemental  bill,  and  there  being 
no  accounting,  the  court  could  not  do  otherwise  than  dismiss 
the  bill.     The  decree  will  be  affirmed. 

Decree  affirmed. 


Seth  F.  Hanchett 

V. 

The  First  National  Bank  of  Chicago, 

Attachment — lAtn  of  Public  1^  arehouseman  for  Storaqe^  not  Subiect  to 
— Sheriff-^Neg  ligence, 

1.  Goods  stored  by  third  parties  in  a  warehouse,  upon  which  the  ware- 
house company  has  a  lien  for  storage,  are  not  subject  to  attachment  for  the 
company's  debts. 

2.  Such  liens  being  personal  and  dependent  upon  possession  by  the  lien 
holder  are  incapable  of  assignment  either  by  voluntary  act  or  proceedings 
in  invitunu  The  levy  of  an  attachment  by  terminating  the  possession  of 
the  lien  holder  terminates  the  lien. 

3.  The  law  protects  property  stored  in  puV.ic  warehouses  from  removal 
•  therefrom,  and  warehousemen  have  no  interest  in  property  so  stored  which 

is  subject  to  attachment. 

4.  In  the  case  presented,  it  is  held:  That,  as  no  lien  was  obtained  by  the 
attachment,  there  was  no  lien  on  the  money  paid  for  storage  to  the  Sheriff 
on  the  property  to  be  attached;  and  that  there  was  no  negligence  on  the 
part  of  the  Sheriff  in  failing  to  levy  on  the  money  so  collected. 

6.  Where  the  Sheriff,  in  the  performance  of  his  duty,  acts  under  direc- 
tion of  the  plaintiff's  attorney,  the  plaintiff  can  not  complain  of  the  conse- 
quences. 

[Opinion  filed  January  25,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an   action   on   the  case,  brought  by  tlic   First 


First  District — October  Term,  1887.      275 

Hanchett  v.  First  Nat.  Bank  of  Chicago. 

Xational  Bank  of  Chicago  against  Setli  F.  Hanchett,  Sheriff 
of  Cook  County,  to  recover  damages  for  negligence  in  the 
execution  of  a  wi'it  of  attacliment.  The  declaration  con- 
sists of  three  counts.  Each  count  alleges  the  issuing  of 
a  writ  of  attachment  from  the  Superior  Court  at  the 
suit  of  the  First  National  Bank  of  Chicago,  against  the 
^oods,  chattels,  lands  and  tenements  of  the  Garden  City 
Warehouse  Company,  a  corporation  iociited  and  doing  busi- 
ness in  Chicago,  in  an  action  of  assumpsit,  brought  for  the 
recovery  of  the  sum  of  $10,000  and  interest,  due  to  said  bank 
from  said  warehouse  company^  upon  a  promissory  note,  and  the 
delivery  of  said  writ  of  attachment  to  the  defendant,  as  such 
Sheriff,  to  execute.  The  first  count  alleges  that  the  defend- 
ant executed  said  writ  by  attaching  divers  goods,  chattels, 
rights,  credits,  moneys  and  effects  of  said  warehouse  com- 
pany, and  yet,  not  regarding  his  duty  in  that  behalf,  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff  in  the 
premises,  did  not  secure  the  goods,  etc.,  so  attached  in  his 
hands,  or  provide  that  the  same  should  be  liable  to  further 
proceedings  thereupon  according  to  law,  but  negligently  and 
wrongfully  surrendered  and  delivered  the  same  to  parties 
unknown,  without  the  consent  or  authority  of  the  plaintiff, 
and  falsely  and  deceitfully  returned  that  said  goods,  etc.,  were 
so  surrendered  and  delivered  by  authority  of  the  plaintiff. 
The  second  count  alleges  that  the  defendant  wrongfully  and 
negligently  surrendered  the  goods,  etc.,  so  attached  to  parties 
unknown  to  the  plaintiff,  and  without  the  plaintiff's  authority , 
and  the  third  count  alleges  that  there  were,  at  the  time  said 
writ  was  delivered  to  the  defendant,  as  aforesaid,  and  before 
the  return  of  said  writ,  divers  goods,  chattels,  etc.,  of  the  Gar- 
den City  Warehouse  Company  in  said  county,  which  said 
defendant  could  and  ought  to  have  attached ;  yet,  not  regard- 
ing his  duty  as  such  Sheriff,  he  did  not  attach  the  same,  but 
wholly  refused  and  neglected  so  to  do  during  the  life  of  said 
writ. 

To  this  declaration  the  defendant  pleaded  the  general  issue, 
and  a  jury  being  waived,  the  cause  was  submitted  to  the 
court  for  trial  upon  the  following  stipulation  as  to  the  facts : 
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"  It  is  stipulated  and  agreed  that  tlie  court  may  take  as  true 
and  as  duly  proved  in  the  above  entitled  cause,  all  the  aver- 
ments of  the  plaintiff ^s  amsndjd  declaration,  and  of  each 
count  thereof  from  the  baginning  down  to  and  including  the 
averment  in  each  count  of  the  receipt  by  the  defendant,  Seth 
F.  Hanchett  as  Sheriff  of  Ci)ok  County,  Illinois,  for  service  of 
the  writ  of  attachment  therein  mentioned;  and  ako,  the  follow- 
ins:  stated  facts:  That  the  several  writs  of  attachment  in  the 
said  counts  mentioned  are  one  and  the  same  writ  of  attach- 
ment, and  that  on  the  7th  day  of  April,  18i^4,  the  Garden  City 
Warehouse  Company,  the  defendant  in  the  attachment  suit  of 
the  plaintiff  referred  to  in  said  declaration,  was  doing  i^general 
warehouse  and  storage  business  in  the  Citj'  of  Chicago,  and  liad 
in  its  warehouse  in  that  city  large  quantities  of  goods  and  cliat- 
tels  of  many  and  various  kinds,  a  comj  aratively  small  i  art  of 
which  it  owned,  but  much  the  greater  fart  of  which  it  held  as 
bailee  in  the  ordinary  course  of  its  business.  The  defendant 
herein  as  Sheriff,  as  aforesaid,  by  his  duly  authorized  deputy. 
Dexter  W.  Nickerson,  on  said  7th  daj-  of  April,  levied  said 
writ  of  attachment  on  all  the  right,  title  and  interest  of  said 
defendant  warehouse  comjany  in  and  to  all  of  said  goods  and 
chattels,  and  in  and  to  the  warehouse  containing  the  same 
as  aforesaid,  and  on  the  same  day  said  writ  of  attachment  was 
duly  served  on  said  defendant  warehouse  company.  At  the 
time  of  this  levy  the  said  deputy  Sheriff  was  specially  notified 
and  instructed  by  the  plaintiff's  attorney  that  a  large  but  un- 
known quantity  of  said  goods  and  chattels  doubtless  belonged 
to  parties  other  than  the  said  defendant  warehouse  company, 
but  that  the  levy  was  to  be  made  on  all  of  them  nevertheless, 
because  the  defendant  warehouse  company  had  an  interest  in 
or  lien  on  the  stored  property  for  the  storage  thereof,  and  for 
loans  and  advances  made  thereon;  and  that  after  the  levy 
whenever  third  parties  should  prove  their  ownership  of  any  of 
the  property,  and  should  pay  to  said  Sheriff  the  storage  and 
the  loans,  the  levy  should  be  released  and  the  storage  and  other 
money  so  received  should  be  held  by  said  Slieriff  in  the  place 
and  stead  of  the  property  so  released;  and  said  Sheriff  by  his 
said  deputy  expressly  undertook  to  pr<»eeed  on  this  plan,  and 


First  Distkict — October  Term,  1887.      277 

Hanchett  v.  First  Nat.  Bank  of  Chicago. 

in  fact  so  proceeded  until  he  had  so  collected  and  received 
as  storage  on  property  which  he  had  levied  on  as  afore- 
said, and  had  released  under  the  instructions  aforesaid,  the 
sum  of  $4,008.60.  Of  this  amount  $3,648.90  was  so  received 
by  said  Sheriff  prior  to  the  return  day  of  said  writ  of 
attachment  (which  was  May  o,  1884),  and  before  the  same  was 
in  fact  returned.  Of  this  latter  amount  of  $3,648.90  said 
Sheriff  appropriated  to  costs  and  expenses  made  under  and  on 
account  of  said  writ  of  attachment,  the  sum  of  $865.47,  the 
propriety  of  which  appropriation  is  not  questioned  in  this  ac- 
tion; and  the  remainder,  being  the  sum  of  $2,783.43,  said 
Sheriff,  on  the  first  day  of  May,  1884,  without  the  authority, 
consent  or  knowledge  of  said  plaintiff,  and  upon  the  order  of 
the  defendant  in  said  attachment,  paid  to  a  party  claiming  to 
be  a  creditor  of  said  defendant  warehouse  company,  but  hav- 
ing no  special  claim  to  said  moneys  except  such  as  was  conferred 
by  said  order  of  the  said  defendant;  which  payment,  if  not 
justified  by  the  law  upon  the  facts  as  herein  stated,  deprived 
the  plaintiff  in  said  attachment  of  the  benefit  of  his  said  at- 
tachment to  said  amount  of  $2,783.43;  that  judgment  was 
recovered  by  the  plaintiff  in  said  attachment  suit  at  the  June 
term,  1884,  for  $10,075  and  costs  of  suit ;  and  for  the  purposes 
of  this  suit  it  is  agreed  that  more  than  said  amount;  of  $2,783- 
.43  remains  due  and  unpaid  thereon  after  applying  all  other 
moneys  which  have  been  or  may  be  realized  from  said  attach- 
ment. 

It  is  further  mutually  admitted  and  agreed  that  the  levy 
on  said  warehouse  (but  not  the  levy  on  the  contents  thereof) 
-was  on  April  23,  1884,  released  by  the  Sheriff  by  the  direction 
of  the  plaintiff,  and  that  at  the  time  the  Sheriff  had  received 
only  $3,199.07  of  the  whole  amount  of  $4,008.60  collected 
and  received  by  him  as  storage  as  aforesaid;  and  that  the 
Sheriff  received  no  other  or  different  instructions  as  to  the 
manner  of  levying  said  writ  than  those  above  set  forth. 

The  court  thereupon  found  the  issues  for  the  plaintiff  and 
assessed  its  damages  at  $2,783.43,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment.  The  defendant  brings  the  record 
to  this  court  by  appeal. 
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Messrs,  Campbell  &  Ccjster,  for  appellant 

Appellant,  as  Sheriff,  could  not  lawfully  levy  upon  chattels 
held  by  the  Garden  City  Warehouse  Company,  as  bailee,  for 
the  purpose  of  attaching  the  lien  or  interest  which  said  com- 
pany had  in  said  chattels  for  its  storage  charges. 

There  is  nothing  in  the  Attachment  Act  providing  a  way 
of  attaching  intangible  rights  or  credits  by  taking  possession 
of  the  thing  to  which  the  right  appertains.  The  statute  seems 
to  contemplate  attaching  something  tangible  as  the  property 
of  the  defendant. 

In  the  case  at  bar,  that  which  is  sought  to  be  subjected  to 
the  action  of  the  writ  as  belonging  to  the  defendant  therein, 
is  intangible;  it  can  not  be  taken  in  custody  and  possession  by 
the  officer,  nor  can  it  be  found  in  the  possession  of  any  per- 
son, nor  can  it  be  forthcoming  to  answer  the  judgment  of  the 
court. 

A  question  of  public  policy  seems  worthy  of  consideration 
in  connection  with  this  subject.  The  interest  of  a  bailee  for 
hire  in  the  goods  bailed  is  his  lien  for  the  storage  charges. 
In  this  case  a  great  many  persons  had  goods  on  store  with  the 
warehouse  company.  If  the  lien  of  the  bailee  is  subject  to 
attachment  in  the  manner  contended  for  by  appellee,  then 
that  lien  is  subject  to  sale,  and  in  order  to  preserve  it  the 
officer  selling  must  deliver  the  goods,  to  which  the  lien  apper- 
tains, to  the  purchaser.  These  goods  thereupon  are  scattered 
over  the  whole  city  or  State,  and  even  beyond  the  limits  of 
the  State,  and  beyond  the  jurisdiction  of  the  court  directing 
their  sale.  The  bailor  is  entitled  to  the  possession  of  his  goods 
upon  payment  of  the  charges  thereon;  but  they  have  in, 
effect  been  sold  without  his  fault,  knowledge  or  consent,  and 
delivered  to  one  or  more  purchasers,  and  where  shall  he  find 
him  or  them?  The  ])urchaser  may,  in  the  meantime,  have 
become  insolvent,  may  have  died,  or  may  have  sold  the  goods 
themselves  to  an  innocent  purchaser.  Can  it  be  that  a  person 
storing  goods  to-day,  can  have  no  assurance  that  they  will  not 
bejseized  for  the  debt  of  the  warehouseman  to-morrow? 

The  Garden  City  Warehouse  Company  was  doing  a  general 
storage  business  in  the  City  of  Chicago,  in  this  State.     Under 
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Sees.  1  and  2,  title,  Warehouses,  Chap.  114,  R  S.,  the  place  in 
which  it  carried  on  its  business  was  a  "public  warehouse,"  of 
class  C. 

This  statute  gives  reasonable  assurance  and  guaranty  to  the 
depositor  that  the  warehouseman  will  not  remove  his  prop- 
erty from  the  place  of  storage  without  his  knowledge  and 
return  of  his  i-eceipt.  Can  the  warehouseman  evade  the  pen- 
alties of  the  statute  by  procuring  his  creditor  {hona  fide  or 
lictitious)  to  do  for  him  by  indirection  what  he  can  not  do 
himself?  Can  a  creditor,  by  process  of  law,  for  the  collection 
of  his  debt,  do  that  which,  if  done  by  the  debtor,  would  sub- 
ject him  to  imprisonment  in  the  penitentiary?  A  negative 
answer  to  these  questions  is  a  decision  against  the  contention 
of  the  appellee  in  this  case. 

The  law,  as  laid  down  in  many  authorities,  is  that  a  lien  is 
not  the  subject  of  sale,  and  therefore  can  not  be  taken  in  exe- 
cution. See  Leg  v.  Evans,  6  Mees.  &  W.  36 ;  Harding  v. 
Stevenson,  6  Harris  &  J.  2o4;  Kittridge  v.  Sumner,  11  Pick. 
50;  Holly  v.  Huggeford,  8  Pick.  73. 

The  interest  of  a  mortgage  before  foreclosure,  or  entry  for 
condition  broken,  is  not  liable  to  levy  and  sale  under  execn, 
tion.  Blanchard  v.  Colbnrn,  16  Mass.  346;  King  v.  Cushman, 
41  111.  31;  Nicholson  v.  Walker,  4  111.  App.  405,  and  cases 
there  cited. 

Although  appellant,  as  Sheriff,  did  levy  upon  chattels  held 
by  the  Garden  City  Warehouse  Company  as  bailee  and  did 
collect  storage  cliarges  due  thereon  to  the  warehouse  com- 
pany, yet  the  money  so  collected  was  not  thereby  attached,  nor 
was  it  then  subject  to  attachment  as  the  property  of  the  Gar- 
den City  Warehouse  Company. 

What  the  deputy  Sheriff  did  about  the  collection^of  the 
money  was  done  by  the  express  direction  of  appellee.  Even 
though  the  writ  authorized  him  to  seize  the  property  to  the 
end  that  the  lien  of  the  company  might  be  attached,  yet  it 
gave  him  no  direction  or  authority  to  collect  the  money.  He 
could  not,  as  Sheriff,  acting  under  the  writ,  act  as  an  agent 
for  the  plaintiff  therein  to  collect  debts  due  the  defendant 
therein.  He  could  not  even  do  so  as  an  individual,  without 
the  consent  of  the  creditor. 
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Coin  paid  to  an  attorney  in  satisfaction  of  a  debt  held  by 
him  for  collection,  can  not  be  atlached  as  the  property  of  the 
party  for  whom  it  was  collected.  Maxwell  v.  McGee,  12 
Cush.  137.     See  also,  Carroll  v.  Cone,  40  Barb.  220. 

Money  collected  by  an  officer  on  execution  is  not  subject  to 
garnishment  in  his  hands,  and  this  outside  of  any  statutory 
provision  requiring  its  payment  to  the  plaintiflE.  The  money 
collected  is  not,  in  legal  contemplation  or  intendment,  the 
money  of  the  plaintiff  in  execution  until  it  is  actually  paid 
over  to  him.  Roddick  v.  Smith,  3  Scam.  452;  Turner  v. 
Fendall,  1  Cranch,  117. 

The  plaintiff  in  the  execution  has  only  a  right  of  action 
against  the  Sheriff  for  the  money  collected.  So  in  this  case, 
the  Sheriff,  having  collected  the  storage  money,  was  liable  to 
an  action  at  the  suit  of  the  warehouse  company. 

If  the  money  so  collected  was  then  subject  to  attachment, 
appellant  was  not  in  law  bound  to  attach  it,  for  the  reason  that 
lie  was  not  directed  so  to  do,  but  was  specifically  directed  how 
to  execute  the  writ  It  was  not  his  duty  to  execute  it  in  any 
other  manner. 

If  the  plaintiff  directs  the  manner  of  executing  a  writ,  he 
can  not  afterward  hold  the  officer  so  exec  uting  it  for  not 
executing  it  according  to  its  exigency.  Abbott  v.  Edgerton,  30 
Vt.  208 ;  Cowdry  v.  Smith,  50  Vt.  235 ;  Ordway  v.  Bacon, 
14  Vt.  378;   Levy  v.  McDowell,  45  Tex.  220. 

If  the  money  so  collected  was  not  then  subject  to  attach- 
ment, appellant  was  bound  to  pay  it  over  on  the  order  of  the 
Garden  City  Warehouse  Company,  or,  at  least,  the  payment 
by  him  was  justifiable.     See  Carroll  v.  Cone,  40  Barb.  220. 

Mr.  Orville  Peckham,  for  appellee. 

The  Attachment  Act  should  receive  not  a  restrictive  but  a 
liberal  construction,  and  technicalities  and  subtleties  should 
not  be  allowed  to  impair  its  efficacy,  however  they  may  have 
been  allowed  to  do  so  in  other  States.  Ilannibal  &  St.  J.  R. 
R.  Co.  V.  Crane,  102  111.  249,  258. 

By  virtue  of  their  lien  for  storage,  etc.,  the  Garden  City 
Warehouse  Company  had  an  interest  in  the  goods  in  question 
which  was  attachable. 
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As  this  has  not  been,  so  far  as  we  know,  expressly  decided 
in  the  case  of  a  warehouseman's  bailment,  but  has  in  the  case 
of  a  pledgee's,  I  wish  first  to  point  out  that  there  is  no 
material  distinction  between  these  two  kinds  of  bailment — 
that  is,  no  distinction  which  is  material  in  this  case. 

The  warehouseman's  bailment  involves  in  itself  a  pledge, 
according  to  Story's  definition. of  the  latter,  "a  bailment  of 
personal  property  as  a  security  for  some  debt  or  engage- 
ment."    Story  on  Bailments,  Sec.  286. 

The  warehouseman  is  also  declared  by  the  Illinois  Supreme 
Court  to  have  the  rights  of  a  pledgee,  including  the  right  to 
sell  for  his  reimbursement  when  the  debt  becomes  due.  Cush- 
man  v.  Hayes,  46  111.  145, 153. 

Apart  from  authority,  moreover,  it  is  easy  to  see  that  the 
rights  and  the  duties  of  the  warehouseman  do  not  substan- 
tially diflFer  from  the  rights  and  the  duties  of  the  pledgee. 
In  both  cases  the  rights  are  to  retain  the  bailment  as  security, 
and  in  the  event  of  non-payment  of  the  debt  secured,  to  sell 
the  bailment  and  thus  obtain  payment.  In  bjth  cases  the 
duties  are  to  keep  the  bailment  safely  and  return  it  on 
demand  when  the  debt  secured  by  it  is  paid.  In  the  one  case 
the  security  of  the  creditor  is  the  primary  and  more  promi- 
nent purpose;  in  the  other  the  safe  keeping  of  the  property; 
but  both  purposes  are  always  present  in  both  cases,  and 
together  they  are  all  that  either  of  these  two  kinds  of  bail 
raents  provides  for. 

The  pledgee's  interest  in  the  pledge  is  subject  to  execution. 

Story  says  this  is  a  proposition  on  which  no  direct  adjudi- 
cation has  been  made.     Story  on  Bailmjnts,  Sec.  353,  note  5. 

Edwards  (on  Bailments,  §  2(54)  also  propounds  this  as  a  de- 
batable question  and  discusses  it  at  some  length,  decidedly  in- 
clining to  the  negative.  In  a  note,  he  mentions  the  fact  that 
it  has  been  decided  in  the  affirmative  by  the  New  York  Supe- 
rior Court  in  Saul  v.  Kruger,  9  How.  Pr.  569. 

All  the  cases  I  have  been  able  to  find  in  which  the  language 
held  by  the  court  would  lead  logically  to  the  conclusion  that 
the  lien  could  not  be  attached,  are  cases  in  which  the  attemj)t 
was  made  to  levy  on  the  goods  without  regard  to  the  lien,  and 
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the  setting  up  of  the  lien  was  a  more  afterthought,  when  the 
matter  had  been  brought  into  conrt. 

In  Cool  V.  Phillips,  60  111.  216,  the  question  whether  the 
warehouseman's  right  as  such  could  have  been  levied  on  does 
not  seem  to  have  been  raised  at  all.  Ilence  Mr.  Justice 
Walker's  obiter  dictum^  made  probably  without  any  thought  of 
an  application  to  such  a  case  as  ours,  that  he  ^4iad  no  interest 
in  it  subject  to  execution,"  can  not  be  considered  as  anything 
rke  an  adjudication  of  the  question  now  in  hand. 

It  would  not  be  at  all  to  the  purpose  to  say  that  merely 
equitable  interests  are  not  subject  to  attachment. 

The  warehouseman  has  ''all  the  rights  of  absolute  owner- 
ship, exce|)t  as  against  the  real  owner."  German  National 
Bank  v.  Mcadowcroft,  4  111.  App.  630,  639. 

If  either  of  the  two  should  be  regarded  as  having  a  merely 
equitable  interest,  it  is  the  general  proprietor.  "The  general 
property  which  the  pledgor  is  said  usually  to  retain,  is  noth- 
ing more  than  a  legal  right  to  the  restoration  of  the  thing 
pledged,  on  payment  of  the  debt."  Wilson  v.  Little,  2  X.  Y. 
443,  448. 

Certainly  this  legal  right  would  seem  to  resemble  very 
closely  an  equity  of  redemption. 

"  The  pawnee  may  sell  or  assign  all  his  interest  in  the  pawn, 
or  he  may  convey  the  same  interest  conditi  anally  by  way  of 
pawn  to  another  person,  without,  in  either  case,  destroying  or 
invalidating  his  security."  Story  on  Bailments,  Sec.  324; 
Nash  V.  Mosher,  19  Wend.  431;  Silverman  v.  Bush,  16  111. 
App.  437;  Bclden  v.  Perkins,  78  111.  449;  Bradley  v.  Parks, 
83  111.  169;  Warner  v.  Martin,  11  How.  209;  McCombie  v. 
Davies,  7  East,  5. 

When  goods  are  thus  pledged  by  a  factor,  the  original 
owner  must  tender  the  amount  of  the  lien  in  order  to  recover 
them.  Warner  v.  Martin,  11  How.  209;  Belden  v.  Perkins, 
78  111.  449. 

When  the  Sheriff  attached  the  interest  of  the  Garden  City 
Warehouse  Company  in  the  goods  on  store,  he  simply  put 
that  interest  in  pledge  to  secure  a  debt  due  from  the  company. 

It  being  well  settled  that  such  a  pledging  would  have  been 
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valid  if  done  by  the  voluntary  act  of  the  comj^iny  what  can 
there  be  to  invalidate  it  in  the  solitary  fact  that  it  is  done 
against  the  will  of  the  company,  and  by  operation  of  law, 
when  that  fact  merely  effects  the  one  object  for  which  the  at- 
tachment law  was  enacted? 

To  eay  that  the  absence  of  the  debtor's  operation,  in  and  of 
itself,  without  any  other' element,  invalidates  an  attachment, 
is  not  to  construe  the  attachment  law  liberally  but  to  nullify  it. 

Hence,  even  if  we  had  not  the  authority  of  the  decision  in 
Saul  v.  Ki'uger,  the  doctrine  of  that  case  is  a  necessary  result 
of  the  application  of  the  Illinois  attachment  law  to  the  facts 
of  the  case. 

Thus  far  we  have  proceeded  on  the  supposition  that  the 
warehouseman's  ri^ht  in  tlie  goods  is  the  same  as  that  ot  a 
l)ledgce.  But  his  lien  is  really  of  a  more  meritorious  character. 
The  pledgee,  in  his  character  of  pledgee,  does  nothing  for  the 
benefit  of  the  pledge  itself;  his  custody  of  it  is  for  his  own 
security  entirely.  So  far  as  the  relation  of  pledgee  and  pledge 
goes,  it  would  be  just  as  well  for  the  goods,  and  better  for  the 
general  owner,  if  the  pledgee  did  not  keep  them. 

The  warehouseman,  on  the  other  hand,  keeps  the  goods  for 
the  benefit  of  the  goods.  And  though  his  custody  does  not 
add  anything  to  their  value,  it  certainly  prevents  deteriora- 
tion, perhaps  even  total  loss,  and  is,  therefore,  a  benefit  of  the 
same  kind  equally  important. 

While  the  pledgee  has,  therefore,  no  natural  right  in  the 
pledge  itself,  the  warehouseman  has  in  his  deposit,  and  may 
be  proi^erly  said  to  have  a  jus  in  re^  a  virtual  right  of  prop- 
erty by  creation. 

It  is  simply  monstrous  to  say  that  such  a  right  is  not  suffi- 
ciently real  to  be  laid  hold  of  by  attachment  or  execution. 

That  the  warehouseman's  lien  rests  upon  this  basis,  is  rec- 
ognized in  Steinman  v.  Wilkins,  7  Watts  &S.  4G6;  Low  v. 
Martin,  18  111.  286;  Story  on  Bailment,  Sees.  422,  453. 

The  conversion  of  the  warehouseman's  interest  into  money 
by  the  giving  up  of  the  goods  to  the  general  owners  and  rece|> 
tion  of  the  charges  from  them,  operated  to  transfer  the  lien 
of  the  attachment  to  the  money  thus  received.  Wheeler  v. 
Smith,  11  Barb.  345. 
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Bailey,  J.  We  are  of  opinion  that  the  goods  stored  by  third 
parties  in  the  warehouse  of  the  Garden  City  Warehouse  Com- 
pany were  not  subject  to  attachment  for  the  dcbt«  of  the  ware- 
house company.  Said  company,  it  is  true,  had  a  lien  on  said 
goods  for  storage,  but  that  was  a  mere  personal  h'en  and  was 
nothing  more  than  a  right  to  retain  possession  of  said  goods 
until  its  charges  for  storage  sliould  be  paid  or  tendered. 
Chase  v.  Westmore,  5  Maule  *&  Selwyn,  180 ;  Jackson  v.  Cum- 
mins, 5  Mees.  &  Wels.  342;  Kirkman  v.  Shawcrose,  6  Dnrnf. 
&  East,  14.  Such  lien  is  not  a  conventional  but  a  common 
lien,  and  is  of  the  same  character  with  the  liens  which  the  law 
gives  to  comiion  carriers,  wharfingers,  inn-keepers,  bailees  for 
hire,  artisans  and  others  who  are  obliged  by  law  to  receive  the 
goods  of  others  or  to  be  to  some  expense  about  them,  or 
whose  services  have  contributed  to  enhance  the  value  of  tlie 
property  placed  in  their  hands.  In  Low  v.  Martin,  18  III. 
286,  the  lien  of  a  warehouseman  is  placed  expressly  upon  the 
same  footing  with  that  of  a  carrier  or  artisan.  See  also,  Stein- 
man  V.  Wilkins,  7  Watts  &  S.  456.  In  case  of  liens  of  this 
character,  if  the  lien  holder  parts  with  the  possession  of  the 
property  his  lien  is  lost  Bigelow  v.  Hcaton,  4  Den.  496; 
Sears  v.  Willis,  4  Allen,  222;  Bailey  v.  Quint,  22  Vt.  474; 
Reineman  v.  C,  C.  &  B.  R  R  Co.,  51  Iowa,  338 ;  Geneva,  etc., 
R.  R.  Co.  V.  Sage,  35  Ilun,  95;  Board  of  Trade  v.  Bucking- 
ham, 65  111.  72. 

Liens  of  this  character  confer  no  rights  bsyond  the  mere 
right  to  detain  the  property,  and  give  no  ]X)wer  of  sale.  Mr. 
Hutchinson,  in  his  treatise  on  Carriers,  Sec.  494,  states  the 
rule  as  follows:  "At  common  law  and  without  some  statutory 
authority,  the  carrier  can  not  sell  the  goods  for  hie  charges 
upon  them.  The  lieu  confers  no  such  right.  It  consists 
merely  of  the  right  to  keep  or  detain  the  goods,  and  if  the 
consignee  or  owner  refuse  to  pay  for  the  carriage  and  take 
them,  the  remedy  of  the  carrier  is  to  have  them  sold  under 
judicial  orders  or  legal  process,  to  be  obtained  by  a  proceeding 
in  equity.  A  sale  without  such  authority  would  be  a  conver- 
sion by  the  carrier,  and  he  would  thereby  become  liable  to 
whatever  damage  the  owner  might  sustain  by  tlio  illegal  act, 
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and  the  purchaser  would  acquire  no  title."  See  also,  Brigg3 
V.  B.  &  R  K.  R  Co.,  6  Allen,  246;  Hunt  v.  Haskell,  24  M. 
E.  389 ;  Fox  v.  McGregor,  11  Barb.  41 ;  Rankin  v.  M.  &  P. 
Packet  Co.,  9  Heisk.  564;  Jones  v.  Pearle,  1  Strange,  557; 
Chandler  v.  Balden,  18  Johns.  157. 

Such  liens  being  personal  and  dependent  for  their  validity 
and  continuance  upon  the  retention  of  the  possession  of  tlie 
property  by  the  lien  holder,  it  follows  necessarily  that  they 
are  inca|  able  of  assignment,  either  by  the  voluntary  act  of 
the  lien  holder  or  by  the  proceedings  ifi  invitum.  The  levy 
of  an  attachment  necessarily  terminates  the  possession  of  the 
lien  holder,  and  as  a  legal  consequence  it,  at  tlie  same  time, 
terminates  also  the  lien.  It  follows  that  after  the  Sheriff  has 
seized  the  goods  by  virtue  of  his  attachment  writ  and  taken 
the  game  into  his  possession,  no  right  or  interest  of  the 
defendant  in  the  attachment  remains  in  his  hands  which  could 
be  subjected  to  sale  on  execution. 

But  there  is  another  reason  why  the  goods  in  question 
were  not  liable  to  attachment  for  the  debt  of  the  ware- 
house company.  The  warehouse,  in  which  said  goods  were 
stored,  being  a  place  where  ]u*operty  was  stored  for  a 
consideration,  was  a  public  warehouse  within  the  meaning  of 
the  statute  of  the  State  on  that  subject.  Chap.  114,  Sec.  121, 
R  S.  Property  stored  in  a  public  warehouse  is  protected 
from  removal  therefrom  by  the  policy  of  the  law.  Sec.  143, 
Chap.  114,  R  S.,  makes  the  removal  of  such  property  from 
store  by  warehousemen,  except  to  preserve  it  from  fire  or 
other  sudden  danger,  without  the  return  and  cancellation  of 
all  outstanding  warehouse  receipts,  a  felony,  punishable  by 
imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 
one  or  more  than  ten  years.  Also,  by  Sec.  125  of  the  Ci-im- 
inal  Code,  it  is  provided  that  whoever,  having  given  a  ware- 
house receipt  for  property  deposited  in  store  in  a  warehouse, 
shall  remove  such  property  from  such  place  of  storage,  or 
allow  the  same  to  be  done  without  the  written  consent  of  the 
holder  of  the  receipt,  except  in  cases  of  necessity  for  the  jnir- 
1)086  of  saving  such  property  from  loss  or  damage  by  fire, 
flood  or  accident,  shall  be  imprisoned  in  the  penitentiary  not 
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• 
loss  than  one  nor  more  than  ten  years.     The  right  of  removal 

for  any  purpose  except  those  specified  being  thus  prohibited 

by  law,  it  is  clear  that  the  warehouseman  has  no  interest  in 

the   property  stored  in  his  warehouse,  M'Jiich  is  capable   of 

being  assigned  by  him,  or  which  can  be  seized  on  execution 

or  attachment.     The  very  act  of  seizure  necessarily  involves  a 

taking  of  the  possession  of  the  property  by  the  Sheriff,  as 

well  as  its  removal  by  him  to  some  other  place  of  custody. 

We  are  referred  to  some  cases  which  sustain  the  right  of 
a  creditor  to  seize  and  sell  the  interest  of  a  mortgagee  or 
pledgee  of  personal  property  on  execution.  It  is  suiKcicnt  to 
say  that  those  are  cases  of  conventional  liens,  that  is,  of  liens 
created  by  contract;  and  it  is  held  that  mortgages  and  pledges 
of  personal  property  carry  with  them  power  of  sale  in  the 
mortgagee  or  pledgee. 

In  the  present  case,  after  the  Sheriff  had  seized  the  goods 
in  store  in  the  warehouse,  the  owners  of  the  goods  redeemed 
them  from  him  by  paying  him  the  storage  due,  thus  creat- 
ing in  liis  hands  the  fund  which  is  the  subject  of  the  pres- 
ent suit.  The  scheme  by  which  this  mode  of  collecting  the 
l)laintiff's  debt  was  adopted,  appears  to  have  originated  with 
the  plaintiff's  attornej^,  as  it  is  admitted  that  lie  directed 
the  Sheriff  to  levy  ui)on  all  the  property  in  store  in  the  ware- 
house, at  the  same  time  informing  him  that  probably  most  of 
said  property  belonged  to  other  ])arties,  and  directing  him  to 
receive  the  storage  money  from  such  owners  as  should  appear 
and  prove  their  projierty,  and  hold  the  money  in  place  of  the 
property.  No  direction  was  given  to  levy  on  the  money  itself 
and  no  such  levy  was  in  fact  made. 

It  is  insisted,  however,  that  the  lien  of  the  attachment, upon 
the  redemption  of  the  property  by  the  owners,  attached  bj- 
force  of  law  to  the  storage  money  paid  to  redeem.  This,  per- 
haps, might  be  true  if  the  attachment  had  ever  been  itself  a 
lien  on  the  property,  but  as  that  was  not  subject  to  the  attach- 
ment, no  lien  on  the  property  was  acquired  by  the  levy,  and 
there  was,  therefore,  no  lien  to  be  transferred  to  the  fund. 

It  is  further  insisted  that  if  the  attachment  writ  was  not 
already  a  lien  on  the  money  in  the  hands  of  the  Sheriff,  he 
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should  have  levied  his  attachment  upon  it,  and  that  hisfaihire 
to  do  so  was  negligence.  To  this  there  are  two  answers. 
First,  the  Sheriff,  in  his  treatment  of  said  fund,  was  acting 
under  the  instructions  of  the  [>laintiff's  attorney,  and  we  are 
nnable  to  see  that  he  in  any  degree  failed  to  follow  such  in- 
structions. The  instruction  was  to  hold  the  money  in  place  of 
the  property,  and,  therefore,  by  the  same  right  by  which  he 
held  the  property.  That  he  did.  There  was  no  instruction 
to  levy  on  the  money,  and  so  long  as  the  plaintiff's  attorney 
undertook  to  direct  the  Sheriff  in  the  performance  of  his  duty, 
the  plaintiff  can  not  complain  of  any  consequences  resulting 
from  such  obedience. 

In  the  second  place,  the  money  in  the  hands  of  the  Sheriff 
was  not  the  money  of  the  warehouse  company  subject  to  at- 
tachment The  Sheriff  was  not  the  company's  agent  to  collect 
said  money,  and  it  did  not  become  the  company's  property  by 
the  mere  fact  of  such  collection.  It  was  not  until  the  com- 
pany adopted  the  Sheriff's  acts  that  the  money  became  its 
property.  That  it  did,  when  it  gave  the  Sheriff  an  order  to 
pay  the  money  over  to  another  creditor.  If  the  Sheriff  had 
had  a  writ  in  his  hands  at  that  time,  it  might  have  been  his 
duty  to  ]eyy  it  on  the  money.  But  the  attachment  had  then 
been  returned,  and  for  the  purpose  of  making  a  further  levy 
It  ^Sis/unctus  officio.  There  was,  therefore,  no  negligence  in 
failing  at  that  time  to  make  a  levy  and  in  paying  the  money 
over  to  another  creditor  on  the  comjmny's  order. 

The  judgment  of  the  court  below,  holding  the  Sheriff  liable 
to  the  plaintiff  for  said  money,  is  unsupported  by  the  evidence, 
and  the  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded  with  instructions  to  enter  a  judgment  in  favor  of 
the  defendant  for  costs. 

Judgment  reversed. 
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George  L.  Dunlap 

V. 

Perry  H.  Smith  et  al. 

Set'Off^Undisputed  Evidence — Deal  on  Board  of  Trade — Joint  Account. 

i.  In  a  civil  action  an  allegation  which  the  evidence  tends  to  prove, 
must  be  taken  as  made  out  where  there  is  no  evidence  to  the  contrary. 

2.  In  an  action  on  a  promissory  note  this  court,  upon  a  review  of  the 
evidence,  finds  that  the  defenilant  is  entitled  to  an  off-set  growing  out  of  a 
deal  in  wheat  on  the  board  of  trade,  said  deal  having  been  on  the  joint  ac- 
count of  the  maker  and  payee  of  the  note. 

[Opinion  filed  January  25,  1888.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  JosKPH  E.  Gaby,  Judge,  presiding. 

Messrs.  E.  B.  McCagg  and  John  N.  Jbwktt,  for  appellant 

Mr.  S.  P.  McCoNNELL,  for  appellees. 

MoRAN,  p.  J.  An  action  was  brought  by  appellees  against 
appellant  u])on  a  promissory  note.  The  only  material  contest 
was  as  to  the  off -set  of  some  $6,000  which  appellant  sought  to 
have  deducted  from  the  claim  against  him.  The  off-set  gi-ew 
out  of  a  certain  deal  in  wheat  on  the  board  of  trade  in  which 
there  was  a  loss  of  about  $12,000,  all  of  which  loss  was  paid 
by  appellant. 

Appellant's  contention  is,  that  the  deal  was  on  joint  account 
for  Perry  A.  Smith,  deceased,  and  himself,  and  that  Smith's 
estate  is  liable  to  him  for  one-half  of  the  loss  on  said  wheat 
transaction. 

The  evidence  introduced  by  appellant  to  establish  his  off-set 
was  substantially  as  follows:  Jones,  of  the  firm  of  Jones  & 
McDonald,  testified  that  he  knew  Perry  II.  Smith,  in  his  life- 
time, and  George  L.  Dunlap.     That  his  firm  had  dealings  with 
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Smith  and  Dunlap,  as  operators  in  grain  and  otherwise,  com- 
mencing in  the  latter  part  of  1879. 

Til*  first  transaction  was  in  short  ribs,  and  was  originally 
Mr.  Smith's.  While  it  was  pending,  had  a  conversation  with 
Smith  and  Dunlap  together,  in  which  said  rib-deal  was  made  a 
matter  of  discussion.  Such  conversation  occurred  on  LaSalle 
street  near  the  ofBce  of  Jones  &  McDonald. 

At  that  interview  received  an  additional  order  from  Smith 
to  buy  100,000  ribs  at  10  cents  decline,  and  to  continue  doing 
so  every  10-cent  decline,  nntil  I  bought  a  million.  Mr.  Dun- 
lap asked  the  price  of  short  ribs  at  that  time.  I  informed 
him,  and  he  said :  "  Suppose  you  buy  100,000  for  me  ? "  Mr. 
Smith  says:  "Well,  you  buy  a  couple  of  100,000;  I  have  got 
200,000,  and  we  will  pool  them  and  go  joint  on  the  transact 
tion."  That  was  done  and  the  deal  closed  up.  I  was 
instructed  during  the  same  conversation  about  the  rib-deal  to 
take  orders  from  either  of  them  for  joint  account.  They 
were  both  present  at  the  time  that  arrangement  was  made. 

From  that  time  until  our  firm  was  closed,  we  had  no  sepa- 
rate dealings  from  either  of  them  on  our  books.  Their  deal- 
ings, and  the  dealings  of  each  of  them,  were  entered  upon  our 
books  from  that  time  on  under  the  name  of  S.  &  D.,  mean- 
ing Smith  and  Dunlap.  Had  several  transactions  in  the  spring, 
or  early  in  the  year  1880,  for  Smith  &  Dunlap  in  wheat,  which 
were  closed  and  settled  for. 

There  was  a  transaction  in  50,000  bushels  of  wheat  that  was 
not  closed  and  settled  up;  can't  remember  the  exact  date. 
Eeceived  the  order  from  Dunlap  at  his  house,  on  an  evening 
shortly  previous  to  my  departure  for  Europe,  to  buy  50,000 
bushels  of  wheat;  I  think  April  option. 

The  ordep  was  given  for  account  of  S.  &  D.,  the  only 
account  we  had  on  the  books  at  that  time.  The  order  was 
executed  and  I  had  nothing  more  personally  to  do  with  the 
matter,  but  my  recollection  is,  it  was  changed  once  or  twice 
into  options  for  other  months  and  the  result  of  the  deal  was  a 
loss  of  some  Jl 2,000. 

There  was  a  suit  to  recover  the  loss  brought  by  the  receiver 
of  our  firm.     I  did  not  see  Mr.  Smith  that  I  remember  after 
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this  onier  was  given,  and  did  not  talk  with  him  about  it  till 
after  the  transaction  was  closed ;  think  he  was  out  of  town 
when  the  wheat  was  sold.  The  conversation  I  have  men- 
tioned on  LaSalle  street,  had  with  Dunlap  &  Smith,  lasted 
three  or  four  minutes,  merely  an  accidental  conversation. 

C.  B.  McDonald,  of  the  firm  of  Jones  &  McDonald,  testified 
that  he  was  present  at  the  conversation  between  Jones  and 
Smith  &  Dunlap,  related  by  Jones,  and  heard  the  instruc- 
tions given  to  Jones,  that  all  transactions  should  be  for  their, 
-Smith  &  Dunlap's,  joint  account;  says  his  firm  after  said 
conversation  had  transactions  for  said  parties  extending  several 
months,  and  that  orders  given  by  each  of  them  were  taken  for 
account  of  Smith  &  Dunlap. 

M.  C.  Lightner  testified:  Knew  Perry  H.  Smith  and 
George  L.  Dunlap,  and  also  Jones  &  McDonald.  My  firm 
was  Smith  &  Lightner.  Our  firm  had  dealings  with  Jones  & 
McDonald,  and  at  the  time  of  their  failure  that  firm  was 
indebted  to  us.  Had  an  interview  about  that  time  with  Perry 
H.  Smith,  in  relation  to  our  claim  against  Jones  &  McDonald ; 
some  time  in  January,  1881.  Mr.  Smith  told  me  he  had  made 
a  purchase  of  my  partner  of  this  claim  against  Jones  & 
McDonald,  as  an  offset  to  the  claim  Jones  &  McDonald  had 
against  Smith  &  Dunlap.  He  said  that  they  had  a  claim 
against  Smith  &  Dunlap,  and  he  wanted  this  for  a  protection 
or  part  protection. 

To  rebut  this  testimony,  appellees  called  one  witness,  Ernest 
Smith,  the  partner  of  Lightner,  who  testified  subject  to  objec- 
tions, that  Perry  H.  Smith  made  the  arrangement  about  his 
firm's  claim  against  Jones  &  McDonald,  with  him,  and  that 
said  Perry  H.  Smith  said,  "  Jones  &  McDonald  have  made  a 
claim  against  me  jointly  with  Dunlap;  they  have  no  claim 
whatever,  and  I  will  buy  that  of  you;  they  are  only  paying 
twelve  and  one-half  cents  on  the  dollar,  and  it  will  protect 
Dunlap  anyhow." 

This  testimony  does  not  purport  to  relate  to  the  conversa- 
tion testified  to  by  Lightner,  and  it  was  manifestly  hearsay, 
and  not  competent  testimony  in  behalf  of  appellees.  As  it 
was  admitted  subject  to  objections,  it  is  altogether  likely  that 
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it  was  not  considered  by  the  court,  and  at  all  events  it  dioiild 
not  be  considered  and  must,  in  weighing  the  testimony,  be 
regarded  as  not  in  the  case. 

There  remains  to  be  considered  only  the  evidence  introduced' 
by  appellant  to  support  his  claim  to  set-off.  This  evidence, 
in  our  opinion,  fairly  tends  to  show  that  Dunlap,  at  the  time 
he  gave  the  order  to  Jones  to  purchase  the  50,000  bushels  of 
wheat,  had  the  right  to  give  the  order  for  the  joint  account  of 
Smith  &  Danlap,  and  that  the  order  was  given  and  the  pur- 
chase made  for  said  joint  account. 

The  instruction  given  to  the  firm  of  Jones  &  McDonald, 
and  sworn  to  by  the  members  of  said  firm,  was  an  instruction 
which  would  authorize  future  dealings  by  said  firm  upbn 
orders  given  by  either  Smith  or  Xhmlap  upon  the  joint  account 
of  said  S.  &  D.,  and  it  was  a  continuing  authority  from  Smith 
and  from  Dunlap,  each  to  the  other,  to  give  orders  to  said  firm 
of  Jones  &  McDonald,  for  the  joint  account  of  Smith  tfe 
Dunlap. 

The  contention  of  counsel  for  appellee,  that  the  joint 
venture  had  reference  to,  and  were  authorized  only  in  the 
rib-dealj  which  was  pending  at  the  time  the  instruction  was 
given,  is  answered  by  the  evidence  that  transactions  were 
carried  on  for  several  months  afterward  and  that  some  of  the 
deals  prior  to  the  disputed  one,  were  wheat  deals;  that 
Smith  &  Dunlap  each  gave  orders  and  that  those  orders  were 
taken  for  their  joint  account.  There  is  nothing  that  we  have 
been  able  to  discover  which  leads  us  to  conclude  that  this 
evidence  introduced  should  be  treated  as  of  no  weight. '  The 
suggestion  that  it  is  improbable  that  men  would,  with  so  little 
discussion  or  formality,  authorize  each  other  to  make  for  both, 
transactions  of  such  magnitude,  loses  much  force  when  it  is 
admitted  that  they  actually  did  authorize  the  colossal  transac- 
tions spoken  of  in  the  rib-deal. 

Courts  can  hardly  establish  a  rule  which  wfll  authorize  the 
rejection  of  unimpeached  evidence,  because  its  direct  tendency 
is  to  prove  that  men  engaged  in  speculation  on  the  board  of 
trade  contracted  hastily  and  in  a  few  words  to  engage  in 
what  might  prove  large  and  reckless  ventures.    It  takes  but 
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slight  evidence  to  prove  a  contract  to  do  or  not  to  do  a  given 
tiling  within  the  power  of  the  contracting  parties  where  there 
is  no  conflicting  or  contrary  evidence.  Here  there  is  no  con- 
flict as  to  the  facts  in  evidence.  Tliere  is  no  controversy  as 
between  witnesses  and  no  occasion  to  compare  their  intelli- 
gence or  their  opportunities  to  know  whereof  they  speak,  or 
to  defer  to  the  superior  advantages  of  the  trial  judge  in  de- 
termining which  of  two  conflicting  witnesses  is  most  credible. 

The  question  simply  is,  do  the  facts  established  by  the  evi- 
dence, and  which  the  court  is  bound  to  take  as  true,  support 
the  allegations  of  appellant?     We  think  they  do. 

An  allegation  which  the  evidence  tends  to  prove,  must  in  a  * 
civil  case  be  taken  as  made  out  where  there  is  no  evidence  to 
the  contrary.  The  ultimate  fact  to  be  proved  was  that  Dun- 
lap,  at  the  time  he  gave  the  order  to  purchase  the  60,000 
bushels  of  wheat,  had  authority  to  give  such  order  for  the 
joint  account.  That  he  had  such  authority  is  the  natural  and 
fair  inference  from  the  evidentiaiy  facts  proved.  They  make 
2l  prima  fcbde  case,  and  until  their  probative  force  is  over- 
come by  some  evidence  which  justifies  a  contrary  belief,  we 
must  hold  that  appellant  is  entitled  to  be  allowed  the  set-oflf 
claimed  against  the  appellee. 

The  judgment  will  be  reversed  and  the  case  remanded  for  a 
new  trial. 

Heversed  and  remanded. 


Stephen  L.  Mershon  et  al. 
E.  M.  Hulse  et  al. 

Insolvency — Preferences— Judgment  Notes — Attorney^ e  Fees. 

1.  An  insolvent  debtor  may  prefer  particnlar  creditors  to  tbe  extent  of  his 
liability  to  them,  but  he  can  not  add  anything  by  way  of  gratuity  and  make 
it  part  of  the  preferred  claim. 

2.  Where  an  insolvent  debtor  has  included  attorney's  fees  in  judgment 
notes,  made  and  delivered  for  the  purpose  of  preferring  certain  creditors 
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and  to  enable  them  to  obtain  immediate  judgments  and  ezecutionR,  puch 
fees  are  mere  gfratuities  which  equity  will  follow  for  the  benefit  of  other 
creditors  into  the  hands  of  said  creditors  and  their  attorneys. 
The  case  of  Weigley  v.  Matson,  24  111.  App.  178,  distinguished* 

[Opinion  filed  January  25,  1888.] 

In  erbob  to  the  Superior  Court  of  Oook  County ;  the  Hon. 
Henry  M.  Shspard,  Judge,  presiding.  • 

Mr.  Millard  JR.  Powkes,  for  plaintiSs  in  error. 

Messrs.  Fsank  J.  Smith  &  Helmee,  for  defendant  in  error. 

The  Supreme  Court  have  held  that  contracts  for  attorney's 
fees  in  trust  deeds,  mortgages  and  powers  of  attorney  to  con- 
fess judgment  are  legitimate  and  binding  contracts  in  the  fol- 
lowing cases:  Nickerson  v.  Sheldon,  33111.  372;  Ball  v.  Mil- 
ler, 38  m.  1 10 ;  Clawson  v.  Munson,  65  HI.  394. 

Contracts  for  attorney's  fees  in  judgment  notes,  mortgages, 
etc.,  are  upheld  also  in  Indiana,  Iowa,  Pennsylvania,  Tennessee, 
Texas  and  Oregon,  and  probably  in  other  States.  Peyson  v. 
Cole,  4:  Pacific  Kep.  520;  Smith  v.  Silvers,  32  Ind.  321:  Imler 
V.  Imler,  94  Pa.  St  372;  Parham  v.  PuUiam,  6  Cold.  467. 

• 

BaileYj  J.  Tills  was  a  bill  in  chancery,  in  the  nature  of  a 
creditor's  bill,  brought  by  Stephen  L.  Mershon  and  George 
Bancroft,  judgment  creditors  of  E.  M.  Hulse,  to  recover  from 
various  other  judgment  creditors  of  said  Hulse  and  their  attor- 
neys certain  moneys^collected  by  them  from  him  as  attorneys' 
fees.  All  the  material  facts  alleged  in  the  bill  were  admitted 
at  the  hearing  by  stipulation,  and  are  in  substance  as  follows : 

On  the  6th  day  of  October,  1886,  the  complainants  recov- 
ered three  judgments  against  Hulse,  amounting  in  the  aggre- 
gate to  $2,704.40,  and  executions  were  duly  issued  on  said 
judgments  and  returned  wholly  unsatisfied.  The  indebtedness 
upon  which  such  judgments  were  rendered  was  in  existence 
and  was  owing  from  Hulse  to  the  complainants  on  the  9th  day 
of  September,  1886,  said  indebtedness  being  then  evidenced 
by  four  promissory  notes  not  due.     On  said  9th  day  of  Sei> 
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tember,  1886,  said  Hulse,  after  having  carried  on  business  for 
a  number  of  years,  became  ana  was  insolvent  On  that  day 
he  retained  certain  attorneys  and  informed  them  of  his  insolv- 
ency, and  told  them  that  he  desired  to  prefer  certain  of  his 
creditors  in  such  manner  as  the  law  would  permit.  Said  attor- 
neys advised  him  that  he  could  lawfully  give  such  of  his  cred- 
itors as  he  saw  fit  judgment  notes  for  the  amounts  due  tliem, 
respectively,  and  add  thereto  reasonable  attorney's  fees  for  the 
entry  and  collection  of  the  judgments.  Said  attorneys  there- 
upon, at  the  request  of  ELulse,  prepared  judgment  notes,  in 
favor  of  the  creditors  whom  Ilulse  wished  to  prefer,  due  on 
demand,  for  the  full  amount  of  the  debts  due  them,  respect- 
ively, said  debts  aggregating  $8,451.26,  and  inserted  in  each 
note  a  provision  for  an  attorney's  fee,  in  addition  to  the  debt, 
of  about  fifteen  per  cent,  of  the  amount  of  the  debt,  the  ag- 
gregate of  said  attorneys'  fees  being  $1,258.  Said  notes  were 
dated  September  10,  1886,  and  after  being  signed  by  Hulse 
they  were  left  with  said  attorneys  with  instructions  to  send 
for  said  creditors,  and  if  they  were  willing  to  accept  the  notes, 
to  deliver  the  same  to  them  upon  their  giving  receipts  in  full 
for  their  debts  in  consideration  of  said  notes.  Said  attorneys 
sent  for  said  creditors,  and  they,  on  being  made  acquainted 
with  the  foregoing  facts,  accepted  said -notes  in  full  of  their 
debts,  and  gave  receipts  accordingly.  Said  creditors  at  the 
same  time  em{)lo3ed  said  attorneys  as  their  attorneys  to  enter 
judgments  upon  and  collect  said  notes  out  of  the  assets  of 
Hulse. 

On  the  11th  day  of  September,  1886,  said  attorneys,  acting 
for  the  t>ayees  of   said  notes,  caused  judgments  to  be  entered 
thereon  for  the  full  amount  thereof,  including  the  attorney's 
fees,  as  above  specified.     Executions  were  forthwith  issued  on 
said  judgments  and  delivered  to  the  Sheriflf,  who  levied  all  of 
them  except  one  for  $611,  upon  the  property  of  Hulse.     The 
last  named  execution  was  returned  unsatisfied,  and  a  creditor's 
bill  being  immediately  filed  thereon,  a  receiver  was  appointed, 
and  all  the  remaining  available  assets  of  Hulse  were  placed  in 
his  hands.     As  the  result  of  said  proceedings  upon  said  execu 
tions  and  creditor's  bill,  all  the  property  of  Hulse  was  collected 
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and  converted  into  cash,  realizing  sufficient  to  pay  all  of  said 
judgments,  including  the  attorney's  lees,  in  full,  but  leaving 
no  surplus  to  be  applied  to  the  complainants'  judgments  or 
the  claims  of  the  other  creditors  of  Hulse.  A  portion  at 
least  of  said  attorney's  fees  have  been  received  and  are  re- 
tained by  said  attorneys. 

The  cause  was  heard  on  bill,  answer,  replication  and  said 
stipulation  as  to  the  facts,  and  a  decree  rendered  disiuissing 
the  bill  at  the  complainant's  costs  for  want  of  equity,  and  the 
complainants  bring  the  record  to  this  court  by  writ  of  error. 

It  can  not  be  questioned  that  an  insolvent  debtor  may  law- 
fully prefer  particular  creditors  to  the  extent  of  his  liability 
to  them,  but  that  is  as  far  as  he  can  go.  He  has  no  more 
power  to  add  anything  to  such  liability  by  way  of  a  gratuity 
and  make  that  a  part  of  the  preferred  claim  than' he  has  to 
make  a  gratuitous  disposition  of  his  property  to  any  other 
party.  All  such  voluntary  gifts  of  property  by  an  insolvent 
will  be  presumed  to  be  fraudulent  and  therefore  void. 

In  the  present  case  the  legal  liability  of  Hulse  to  his  credit- 
ors was  for  the  amount  of  the  debts  owing  from  him  to  them 
and  no  more.  He  was  under  no  legal  liabiliiy  to  indemnify 
them  against  the  expense  of  collection.  If  they  were  under 
the  necessity  of  employing  and  paying  attorneys  -to  enforce 
collection,  that  was  a  matter  of  their  own  with  which  he  had 
no  concern  and  for  which,  according  to  the  policy  of  our  law, 
they  could  never  call  upon  him  to  respond.  It  follows  that 
the  attorneys'  fees  in  addition  to  the  amount  of  the  debts  were 
mere  gratuities,  and  stand,  so  far  as  we  can  see,  upon  no  differ- 
ent footing  from  other  gi'atuitous  dispositions  of  property  by 
an  insolvent  debtor.  As  the  creditors  to  whom  the  judgment 
notes  were  given,  as  well  as  their  attorneys,  had  full  knowl- 
edge, at  the  time  the  notes  were  executed,  of  the  insolvency 
of  Hulse  and  of  the  fact  that  the  attorney's  fees  were  mere 
gratuities,  equity  will  follow  the  fund  thus  fraudulently  dis- 
posed of  into  the  hands  of  said  creditors  and  their  attorneys, 
and  compel  an  application  of  it  to  the  complainants'  judg- 
ments. 
This  case  is  essentially  different  from  Weigley  v.  Matson, 
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24  111.  App.  178.  That  case  was  decided  upon  demurrer  to  the 
bill,  and  as  there  were  no  averments  to  the  contrary,  it  was  pre- 
sumed that  the  judgment  notes,  upon  which  the  judgments 
sought  to  be  set  aside  were  entered,  were  given  for  the  indebt- 
edness at  the  time  it  accrued,  and  run  for  specific  periods  of 
time,  and  it  was  held  that,  under  those  circumstances,  the 
credit  given  to  the  debtor  was  a  sufficient  consideration  for 
the  agreement  to  pay  attorney's  fees  and  thus  indemnify  the 
creditors  against  the  costs  of  collection.  In  the  present  case 
no  credit  was  given,  the  only  purpose  of  executing  the  notee 
being  to  prefer  the  creditors  to  whom  they  were  given,  and  to 
enable  them  to  obtain  immediate  judgments  and  executions^ 
and  thus  make  legal  appropriation  of  their  debtor's  estate  to 
the  payment  of  their  debts  before  other  creditors  were  in  a 
position  to  avail  themselves  of  any  legal  remedy. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  the  court  below  to  take  an  account  of  the  moneys 
collected  as  attorney's  fees  in  the  hands  of  the  several  defend- 
ants, and  to  decree  the  payment  of  said  moneys  in  satisfaction 
of  the  complainants'  judgment 

Decree  reversed. 


Archie  Greathouse 

85    296  V 

78    477  ^* 

^^®^  Sarah  Summerfield. 

Fals9  Imprisonment — Arrest — What  Constitutes — Oral  Instrufitions — 
Error  tpithout  Prejudice, 

1.  While  it  is  error  for  the  court  to  instruct  the  jury  orally,  it  if  not  sncn 
error  as  will  reverse  where  the  appellant  is  not  thereby  injured. 

2.  In  an  action  to  recover  damage  for  false  imprisonment,  it  is  held: 
That  the  evidence  wholly  fails  to  show  au  arrest  of  the  plaintiff;  and  that 
the  court  properly  directed  the  jury  to  find  for  the  defendant. 

3.  While  in  general  no  actual  force  or  compulsory  seizure  is  necessary  to 
constitute  an  arrest  or  imprisonment,  there  must  be  wgrds  and  acts  used 
and  done  toward  the  person  to  be  arrested  clearly  showing  an  int^tion  to 
arrest,  and  his  submission  ipust  be  to  a  threatened  aod  reaf^ooabfy  appre- 
hended force. 
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[Opinion  filed  January  25, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  KicHARD  S.  TuTHiLL,  Judgo,  presiding. 

Mr.  Edward  H.  Morris,  for  appellant 

When  there  is  evidence  tending  to  establish  plaintiff's  right 
to  recover,  it  is  an  invasion  of  the  province  of  the  jury  to 
ifistruct  them  to  find  for  the  defendant.  Guerdon  v.  Corbett, 
87  111.  272;  Merricks  v.  Davis,  65  111.  319 ;  Hinsdale  Doyle 
Granite  Co.  v.  Armstrong,  6  111.  App.  313. 

The  giving  of  an  instruction  to  find  for  the  defendant  was 
practically  a  demurrer  to  the  evidence,  to  be  tested  by  the 
same  rules,  and  eliminated  all  questions  as  to  the  truth  of 
plaintiff's  testimony,  but  admitted  its  ti'uth  and  all  conclusions 
of  fact  which  .the  jury  might  draw  from  the  same.  Parks  v. 
Eoss,  11  How.  373;  Phillips  v.  Dickerson,  85  111.  11;  C,  R 
L  &  P.  .Ky.  Co.  y.  Lewis,  109  111.  120. 

Appellee  had  introduced  evidence  in  her  own  behalf  and 
bad  closed  her  case.  At  that  stage  of  the  proceedings  no 
motion  to  take  the  case  from  the  jury  or  demurrer  to  the 
evidence  could  be  made.  She  was  bound  to  make  it  at  the 
close  of  appellant's  evidence  or  not  at  all.  Holmes  v.  C.  & 
A.  K.  R.  Co.,  94  HI.  439. 

No  brief  filed  for  appellea 

MoRAK,  P.  J.  Appellant  brought  this  action  against 
appellee  to  recover  damages  for  ialse  imprisonment.  After 
the  evidence  of  both  parties  had  been  introduced  on  the  trial, 
the  court  orally  instructed  the  jury  to  find  a  verdict  for  the 
defendant.  This  action  of  the  court  is  assigned  for  error. 
While  it  is  error  for  the  court  to  instruct  the  jury  orally^  it  is 
such  an  error  as  will  not  reverse,  where  it  is  manifest,  on  an 
inspection  of  tlie  entire  record,  that  no  injury  could  result 
from  such  error  to  the  party  complaining  thereof. 

In  this  case  while  plaintiff  swore  that  defendant  directed  an 
officer  to  arrest  him,  he  wholly  fails,  in  our  opinion,  to  show 
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any  actual  arrest,  and  without  having  proved  an  arrest,  could 
not  be  entitled  to  a  verdict. 

Plaintiff's  account  of  what  occurred  at  the  time  of  the 
alleged  arrest  is  in  substance  as  follows:  Saw  defendant  hold- 
ing a  conversation  with  an  officer  and  they  came  and  asked  me 
to  search  with  them  for  the  purse  and  I  looked  and  took  my 
key  and  unlocked  and  pulled  out  everything.  When  we  could 
not  find  it,  the  officer  said,  Greathouse,  come  and  go  up  tolne 
check  office  with  me.  And  I  said  what  for?  and  he  said,  well 
we  have  to  do  a  great  many  things  we  don't  like  to  do.  I 
don't  know  the  officer's  name.  lie  met  all  trains  that  came 
in  that  depot.  I  said,  well,  if  I  have  to  go  I  will  ^o,  and  I 
lounged  around  there  about  half  an  hour  and  a  lady  was  in  my 
charge  to  go  to  a  certain  place.  The  officer  and  defendant  had 
a  conversation.  1  did  not  hear  what  was  said.  I  had  a  con- 
versation with  another  officer.  He  said,  don't  you  want  to  go 
up  to  the  court  house  with  me?  and  I  said,  all  right,  and  we 
went.  Was  taken  to  Bonlield's  office,  and  when  defendant 
came  in  the  office  she  said  "  arrest  him,"  he  has  the  pocket- 
book,  lie  ordered  me  to  take  off  my  clothes  and  I  was 
searched.  They  found  some  money  on  me  and  they  looked  it 
over  and  returned  it  over  to  me.  Defendant  was  jn-esent.  I 
went  right  along  with  the  officer.  lie  did  not  force  me,  there 
was  no  need  to  force  me.  lie  did  not  take  hold  of  me,  no 
man  laid  a  hand  on  me  till  I  came  to  the  office  and  was 
searched.  I  don't  remember  whether  I  took  the  things  off  or 
handed  them  to  him,  but  I  took  my  clothes  off  as  he  asked  me 
to.  He  ordered  me  to  take  my  things  off  and  I  took  them 
off.  I  did  not  consent,  but  he  ordered  me  and  I  did  not 
object. 

This  does  not  establish  an  arrest  either  at  the  depot  or  at  Bon- 
field's  office.  While  in  general  no  actual  force  or  manual 
touching  of  the  body,  no  compulsory  seizure  is  necessary  to 
constitute  an  arrest  or  imprisonment,  yet  there  must  be  words 
and  acts  used  and  done  toward  the  person  to  be  arrested 
which  clearly  show  an  intention  to  arrest,  and  his  submission 
must  be  as  to  the  caption.  Thus,  if  an  officer  with  a  void 
process  notifies  a  person  that  he  arrests  him  and  the  person  so 
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Dotitied  submits  andaccompaDicsliim,  thisis  an  imprisonment. 
But  it  is  the  fact  of  compulsory  submission  which  brings  a 
person  into  imprisonment;  an  impending  and  threatened  phys- 
ical violence,  which  to  all  appearance  can  only  be  avoided  by 
submission.  For  discussion  as  to  what  will  constitute  a  con- 
structive aiTest  and  imprisonment  and  a  review  of  the  cases, 
see  Searls  v.  Viets,  2  Thomp.  &  G.  (N.  Y.  S.  C),  224. 

xlie  submission  must  be  to  a  threatened  and  reasonably  ap- 
prehended force.  Here  the  officer  said  nothing  which  indi- 
cated an  intention  to  arrest.  He  asked  the  defendant  if  he 
did  not  want  to  go  to  the  court  house  with  him,  and  he  said 
all  right,  and  went  along.  The  officer  had  no  authority  to 
arrest  and  did  not  pretend  to  have.  The  language  and  acts  of 
the  plaintiff  at  the  depot  indicates  very  plainly  that  he  knew 
lie  was  not  arrested^  and  that  he  did  not  liave  to  go,  unless  he 
was  willing  to  do  so  to  clear  himself  of  the  susjucion  against 
him.  At  Bonfield's  office  he  was  not  placed  under  arrest  by 
word  or  deed.  He  was  told  to  take  off  his  clothes,  and  he  did 
60  without  protest  or  objection.  Here  again  his  act  was  vol- 
untary and  done  to  allay  the  suspicion  that  he  had  the  lost 
purse.  It  may  be  that  defendant  in  error  was  liable  to  plaintiff 
in  another  form  of  action,  but  certainly  not  for  false  imj)rison- 
ment,  for  there  was  no  imprisonment  and  no  arrest.  There 
was  no  evidence  of  an  arrest,  competent  to  sustain  a  finding 
against  defendant  in  error,  and  hence  the  court  in  sustaining 
what  was  practically  a  denmrrer  to  the  evidence  committed 
no  error. 

The  instructions  should  have  been  in  writing  as  required 
by  the  statute,  but  as  the  plaintiff  made  out  no  ease  the  error 
did  not  affect  him  injuriously.  Therefore  the  judgment  of 
the  Circuit  Com*t  must  be  affirmed. 

Judgment  affirmed. 
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'^  -'^'1         Alois  Podrasnik  and  Charles  H.  Ehlebracht 

V. 

E.  T  Martin  Company. 

Parfn ership  —  Dormant  Partner  —  D^nitions — Dissolution — Notice-- 
Notes — Recovery  under  Connnon  Counts. 

1.  A  dormant  partner  is  one  whose  name  is  not  known  or  does  not 
appear  as  a  partner,  but  who  is  a  silent  partner  and  partakes  of  the  profits. 

2.  Where  one  is  embraced  in  the  title  of  the  firm  under  the  general 
description,  "  &  Co./'  he  is  a  general  partner. 

8.  Where  proper  notice  of  a  dissolution  is  not  given  and  the  business  is 
continued  in  the  firm  name,  the  retiring  partner  remains  liable  as  to  persons 
dealing  with  the  other  partner  without  notice,  actual  or  constructive,  of 
the  dissolution. 

4.  In  an  action  on  firm  notes,  the  plaintiff,  if  not  entitled  to  recover  on 
the  notes  because  of  their  invalidity,  may  recover  under  the  common  counts 
for  the  firm  indebtedness  for  which  the  notes  were  given* 

[Opinion  filed  January  25,  1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KicHAED  Pbendergast,  Judge,  presiding. 

Mr.  G.  Frank  White,  for  appellants. 

Messrs.  Henry  C.  VAisr  Schaack  and  Frank  E.  Page,  for 

appellee. 

Bailey,  J.  Tliis  was  a  suit  in  assumpsit,  brought  by  the 
JR.  T.  Martin  Company,  a  corporation,  against  Charles  H- 
Ehlebracht  and  Alois  Podrasnik,  as  co-partners  under  the 
name  of  C.  H.  Ehlebracht  &  Company,  to  recover  the  amount 
of  two  promissory  notes  made  by  C.  H.  Ehlebracht  &  Com- 
pany, payable  to  the  order  of  said  E.  T.  Martin  Company,  one 
for  ^301.87,  dated  March  1, 1886,  and  the  other  for  §300,  dated 
March  15,  1886,  both  maturing  four  months  after  date.  The 
declaration  consisted  of  special  counts  on  the  notes  and  the 
common  counts,  and  the  defendants  appeared  separately  and 
each  pleaded  non  assumpsit,  and  also  a  plea  verified  by  affi- 
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davit,  denying  joint  liability  with  his  co-defendant.  On  the 
trial  before  the  conrt,  a  jury  being  waived,  the  issues  were 
found  for  the  plaintiff,  and  the  plaintiff's  damages  assessed  at 
$315,  and  judgment  was  rendered  accordingly. 

The  principal  controversy  at  tlie  trial  arose  upon  the  ques- 
tion of  the  liability  of  the  defendant  Podrasnik  as  a  partner  in 
the  firm  of  C.  H.  Ehlebracht  &  Company.     It  appears  that 
for  some  time  prior  to  July  1, 1885,  defendant  Ehlebracht  and 
one  Baldwin  were  partners,  doing  business  as  retail  dealers  in 
wall  paper,  under  the  firm  name  of  Ehlebracht  &  Baldwin, 
and  that  on  or  about  that  date,  Ehlebracht,  being  financially 
embarrassed,  Podrasnik,  at  his  instance,  bought  out  the  inter- 
est of  Baldwin  in  said  firm  and  became  himself  a  partner  with 
Ehlebracht,  the  business  thereafter  being  carried  on  under  the 
firm  name  of  C.  H.  Elilebracht  &  Comi)any.     Podrasnik,  as  it 
appears,  took  no  personal  charge  of  the  business,  and  he  does 
not  seem  to  have  been  advertised   or  generally  Jknown   as  a 
member  of  the  firm.     On  or  about  February  1,  1886,  the  firm 
was  dissolved  by  the  retirement  of  Podrasnik,  and  Ehlebracht 
thereafter  continued  to  carry  on   the  business  under  said  firm 
name  of  C.  H.  Ehlebracht  &  Company.    Personal  notice  of  the 
dissolution  was  given  by  Podrasnik  to  most  or  all  of  the  then 
existing  creditors  of  the  firm,  but  no  notice  of  said  dissolution 
was  published,   nor  was  any  notice,  actual   or  constructive, 
given  to  any  persons  or  to  the  public  beyond  said  personal 
notice  to  said  existing  creditors.     About  February  1, 1886,  but 
whether  before  or  after  the  dissolution  is  disputed,  Ehlebracht 
ordered  certain  goods  of  the  plaintiff,  which  were   afterward 
delivered,  and  for  the  goods  so  purchased  the  notes  in  suit 
were  executed  and  delivered  to  the  plaintiff  by  Ehlebracht  at 
or  about  the   days  of  their  respective  dates.     Subsequently 
Ehlebracht  became  insolvent  and  made  an  assignment  for  the 
benefit  of  his  creditors,  and  as  the  result  of  certain  composi- 
tion proceedings  among  said  creditors,  the  proceedings  under 
the  assignment  were  discontinued  upon  payment  to  each  of 
fifty  percent,  of  his  claim.     In  this  composition  the  plaintiff 
received  $302.43,  and  executed  a  receipt  in  full  on  all  demands 
against  the  estate  of  Ehlebracht,  but  therein  expressly  reserved 
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all  its  rights,  clairns  and  demands  against  said  Podrasnik,  and 
provided  that  said  receipt  slionld  in  no  way  be  construed  as 
releasing  or  affecting  tlie  plaintiff's  claim  against  him. 

The  evidence  shows  beyond  controversy  that  from  July  1, 
1S85,  to  February  1,  1886,  Podrasnik  was  actually  a  partner 
in  the  firm  of  C.  H.  Ehlebracht  &  Company.  He  himself 
testifies  positively  and  unequivocally  that  he  was  such  partner. 
His  partnership  relation  being  thus  confessed,  his  liability 
for  the  indebtedness  in  question  would  seem  to  follow  from 
any  view  of  the  evidence  we  are  able  to  take. 

The  plaintifFs  evidence  tends  to  show  that  the  goods  for 
which  the  notes  were  given  were  ordered  and  purchased  by 
C.  H.  Ehlebracht  &  Company  in  January,  1886,  and  while 
Podrasnik  was  confessedly  a  member  of  the  firm,  though 
delivered  subsequent  to  the  dissolution.  If  this  evidence  is 
true,  the  indebtedness  for  which  the  notes  were  given  was  firm 
indebtedness,  for  which  Podrasnik  was  unquestionably  liable. 
It  is  true  the  defendant's  evidence  tends  to  show  that  said 
goods  were  not  ordered  until  some  time  in  February,  and  after 
the  dissolution.  The  most,  however,  that  can  be  said  on  that 
question  is  tliat  the  evidence  is  conflicting,  and  the  conrt  hav- 
ing found  the  issues  for  the  plaintiff,  will  he  deemed  to  have 
resolved  the  conflict  thus  raised  in  the  plaintiff's  favor,  and  wo 
are  unable  to  say  that  such  finding  is  not  fairly  warranted  by 
the  evidence.  The  court  below,  sitting  as  a  jury,  was  the 
proper  tribunal  to  decide  contested  questions  of  fact,  and  it  is 
not  for  us  to  disturb  his  finding,  unless  it  appears  to  be  clearly 
and  manifestly  against  the  preponderance  of  the  evidence,  and 
we  are  unable  to  say  that  such  is  the  case  here. 

But  it  is  urged  that  even  if  the  indebtedness  was  a  partner- 
ship indebtedness,  Ehlebracht  had  no  authority  after  the  dis- 
solution to  execute  promissory  notes  therefor  in  the  name  of 
the  firm.  "Whether  the  notes  were  valid  as  firm  paper  does  not, 
in  the  view  we  take  of  the  case,  seem  to  us  to  be  material,  since 
the  plaintiff,  if  not  entitled  to  recover  on  the  notes  by  reason 
of  their  invalidity,  was  entitled  to  recover  under  the  common 
counts  for  the  firm  indebtedness  for  which  the  notes  were 
given.     The  evidence  not  only  established  the  execution  of 
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the  notes,  but  tbeir  consideration,  and  that  consideration  being 
a  firm  indebtedness,  was  evidence  applicable  to  the  common 
counts,  and  warranted  a  recovery  nnder  those  counts. 

But  even  if  we  were  to  construe  the  evidence  as  showing 
that  the  indebtedness  was  incurred  after  the  dissohition,  we 
think  that  defendant  Podrasnik  must  still  bo  held  lia])le. 
Not  having  given  proper  notice  of  the  dissohition,  and  the 
business  being  afterward  carried  on  in  the  firm  name,  he  was 
still  liable  to  persons  dealing  with  the  other  partner  without 
notice,  actual  or  constructive,  of  the  dissolution.  In  Southern 
V.  Grim,  67  111.  106,  it  is  held  that  where  a  partnership  is  dis- 
solved and  one  of  tlie  partners  continues  the  business  the 
same  as  before,  the  other,  in  order  to  protect  himself,  should 
give  })iiblic  notice  of  the  dissolution  in  the  town  where  the 
firm  carried  on  its  business.  Unless  such  not'ce  is  given,  per- 
sons dealing  with  the  partner  who  continues  the  business, 
without  actual  notice  of  the  dissolution,  will  have  the  right 
to  relj  on  the  credit  of  the  firm.  See  also  Parsons  on  Part- 
nership, 412.  Doubtless  as  to  persons  who  had  not  previ- 
ously dealt  with  the  firm,  a  notice  by  public  advertisement 
would  have  been  sufiicient  Meyer  v.  Krohn,  114  111.  574; 
Hicks  V.  Russell,  72  111.  230.  No  such  notice,  however,  was 
given  in  this  case. 

But  it  is  insisted  that  Podrasnik  was  a  dormant  partner  and 
was  therefore  not  required  to  give  notice  of  the  dissohition 
in  order  to  protect  himself  from  liability  to  persons  afterward 
^Jealing  with  his  co-partner.  It  may  be  conceded  that  if  he 
was  a  dormant  partner,  such  notice  was  unnecessary ;  but  was 
he  such  partner?  Story  defines  a  dormant  partner  to  be  one 
whose  name  is  not  known  or  does  not  appear  as  a  partner,  but 
who,  nevertheless,  is  a  silent  partner  and  partakes  of  the 
profits.  Story  on  Partnership,  Sec.  80.  According  to  Mr* 
Parsons,  the  word  implies  both  the  qualities  of  secrecy  and 
inactivity.  "It  seems  to  be  most  common  and  most  conven- 
ient to  use  the  word  as  indicating  a  partner  who  both  keeps 
himself  concealed  and  who  refrains  from  any  active  inter- 
ference with  the  business  or  management  of  the  firm."  Par- 
sons on  Partner8hi|),  33.     Li  Jones  v.  Fegely,  4  Phila.  1,  it  is 
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held  that  a  dormant  partner  is  one  whose  name  is  not  men- 
tioned in  the  title  of  the  firm  or  embraced  in  some  general 
term,  as  "company,"  "sons,"  etc.  In  Deford  &  Co.  v.  Rey- 
nolds, 36  Pa.  St  325,  it  was  held  that  one  who  was  a  member 
of  a  partnership  trading  un^pr  the  name  of  R.  McCulloh  & 
Co.,  did  not  become  a  dormant  partner  by  reason  of  the  cred- 
itor bein^  ignorant  of  the  name  of  the  co-partner  of  R.  McCul- 
loh, and  that  it  would  be  deemed  that  the  credit  was  given  to 
such  partner  under  the  name  of  "&  Co."  In  discussing  the 
question  the  court  say:  "McCulloh  and  Reynolds  were  in 
partnership,  it  is  admitted,  until  April  7,  1853.  They  were 
the  only  partners.  They  transacted  business  under  a  firm 
name  that  represented  to  those  dealing  with  them  that  some 
other  than  R.  McCulloh  was  responsible.  The  vendor  of 
goods  of  course  gave  credit,  not  to  McCnlloh  alone,  but  to 
him  and  to  whatever  other  persons  were  embraced  within  the 
company.  He  may  not  have  known  the  name  of  the  person 
included  under  the  description  "&  Co.,"  and  yet  have  known 
that  the  partner  not  named  was  the  most  responsible.  Indeed, 
he  might  have  been  the  active  partner  and  yet  unknown  by 
name  to  the  creditor."  In  the  same  case,  after  citing  the 
definition  of  a  dormant  partner  given  in  Mitchell  v.  Dale,  2 
Ilarr.  &  G.  172,  viz.,  that  every  partner  is  dormant  unless  his 
name  appears  in  the  firm  "or  is  embraced  under  general  terms 
as  the  name  of  one  of  the  firm  and  company,"  the  court 
remarked:  "Without  assenting  to  this  as  universally  true,  it 
may  be  said  that  its  obvious  implication  is,  that  if  one  is  em- 
braced in  general  description,  the  name  of  one  partner  and 
company,  his  is  not  a  case  of  dormant  or  secret  partnership." 
While  it  is  true  in  the  present  case  that  Podrasnik  took  no 
active  part  in  the  management  of  the  business  of  the  firm,  and 
that  his  relations  to  the  firm  were  not  generally  known,  yet 
when  ho  became  partner  the  partnership  adopted  a  firm  name 
indicating  and  publishing  to  the  world  that  another  beside 
Ehlebracht  belonged  to  the  firm.  Tliis  was  wholly  inconsist- 
ent with  the  theory  of  the  silent  partnership,  or  of  a  pai'tner- 
ship  professedly  concealed  from  the  world.  The  partnership 
relation  was  openly  avowed,  and  the  public  wer6  invited  to 
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treat  with  the  firm  composed  of  Ehlebracht  and  another,  and 
the  otlier  on  inquiry  turns  out  to  be  Podrasnik.  We  are  of 
the  opinion  that  Podrasnik  was  not  exempted  from  the  gen- 
eral rule  as  to  notice  of  the  dissolution,  in  order  to  protect 
himself  from  liability  for  subsequent  debts  contracted  by  his 
late  co-partner. 

Some  complaint  is  made  of  certain  rulings  of  the  court  in 
the  admission  of  evidence.  We  have  duly  considered  the 
points  made  and  are  of  the  opinion  that  there  is  no  material 
error  in  that  respect 

Finding  no  error  in  the  record,  wo  afl5rm  the  judgment. 

Judgment  affirmed. 


Conrad  Seipp  Brewing  Company 

V. 

Patrick  Doody. 

Perftonal  Tnjurtes — Damages — Whether  Excessive — RemUtitur — Coi^fiict 
of  Evidence — Question  for  Jury, 

1.  Where  the  evidence  is  conflicting  the  verdict  must  be  held  to  settle 
the  questions  of  fact  involved,  unless  it  clearly  appears  that  the  verdict  is 
the  result  of  mis^prehension  or  of  passion  on  the  part  of  the  jury. 

2.  In  an  action  to  recover  daniHges  for  a  personal  injury,  the  fact  that 
the  court  differs  from  the  jury  us  to  the  damag^es  and  requires  a  remittitur 
of  a  portion  thereof,  does  not  show  that  the  verdict  was  the  result  of  pas- 
sion or  prejudice. 

[Opinion  filed  January  25,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  Connty ;  the 
Hon.  KiBK  Hawes,  Judge,  presiding. 

Messrs.  Burz  &  Eschenburo  and  I.  N.  Stiles,  for  appellant. 

Mr.  Merbiti  Starr,  for  appellee. 

Per  Curiam,    This  appeal  is  from  a  judgment  recovered 

ToL.  XXV   20 
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bj  appellee  against  the  appellant  company  for  an  injury  bus 
tained  by  him  through  the  alleged  carelessness  of  one  of 
appellant's  servants  in  driving  a  team  and  beer  wagon  of  appel- 
lant over  a  railway  crossing  at  which  appellee  was  on  duty  as 
a  flagman.  The  jury  found  a  verdict  in  favor  of  appellee  for 
$3,000,  and  the  court  required  a  remittitur  of  $1,000  of  this 
verdict  to  be  entered  by  appellee,  and  rendered  judgment 
against  appellant  for  $2,000. 

Counsel  for  appellant  do  not  claim  that  there  was  any  error 
of  law  committed  on  the  trial,  but  do  insist  that  the  verdict  is 
not  warranted  by  the  evidence ;  that  it  is  the  result  of  passion 
and  prejudice,  or  a  misapprehension  of  the  evidence  on  the 
part  of  the  jury.  The  record  discloses  a  conflict  between  the 
witnesses  as  to  the  occurrences  at  the  time  of  and  immediately 
preceding  the  accident,  and  the  jury  were  in  a  far  better 
position  to  settle  that  conflict  correctly  than  this  court  can  be. 

It  can  not  be  contended  that  the  evidence  of  the  plaintiflE 
poes  not  support  the  verdict,  but  only  that  upon  the  evidence 
the  verdict  should  have,  been  the  other  way.  Where  such  is 
the  case,  the  verdict  must  be  held  to  settle  the  question  of  fact, 
and  unless  we  can  clearly  see  that  the  verdict  is  the  result  of 
misapprehension  or  of  passion,  we  are  not  authorized  to  set  it 
aside. 

It  is  strenuously  contended  that  the  size  of  the  verdict  and 
the  fact  that  the  trial  court  required  a  remittitur  of  one-third 
thereof,  is  proof  positive  that  the  verdict  was  the  result  of 
passion  or  prejudice.  We  do  not  concur  in  this  view.  There 
may  be  a  verdict  so  excessive  as  of  itself  to  furnish  satis- 
factory proof  of  passion,  but  such  a  case  will  rarely  occur. 

On  the  question  of  what  is  just  the  correct  measure  of  dam- 
ages to  be  allowed  in  a  personal  injury  case,  no  two  men,  no 
two  Judge?,  will  be  likely  to  agree.  There  is  not  in  the  fact 
that  the  Judge  in  the  trial  court  differs  from  the  jury  as  to  the 
correct  amount  to  be  given  in  such  a  case,  the  same  impugn- 
ment of  the  verdict  as  there  would  be  where  the  greater  part 
of  the  verdict  was  for  punitive  damages. 

The  practice  of  sustaining  judgments  where  remittiturs  are 
entered  is  well  established  in  this  State,  but  the  remittitur  will 
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not  always  be  regarded  by  the  reviewing  court  as  sanctifying 
tlie  verdict.  That  question  must  be  governed  in  each  case  by 
the  facts  of  such  case,  and  the  inferences  to  be  justly  drawn 
from  the  entire  record.  And  while  an  Appellate  Court  may 
on  proper  occasion  reform  the  abuse  of  a  jury,  it  must  not,  on 
mere  gi-ounds  of  difference  in  judgment,  invade  their  province 
or  assume  their  functions. 

In  this  case  the  evidence  clearly  sho^vs  that  appellee  was 
quite  seriously  injured,  and  it  is  very  difficult  to  conclude 
from  the  testimony  that  there  are  no  injurious  results  of  a 
permanent  character.  At  all  events  the  injury  could  not  be 
truly  characterized  as  slight  or  insignificant,  and  we  can  not 
say  that  the  judgment  is  an  excessive  or  unjust  compensation. 

On  a  careful  examination  of  the  entire  record,  and  full  con- 
sideration of  the  arguments  of  counsel,  we  find  no  grounds  for 
reversing  this  case,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Merchants'  Navigation  Company  |eii3  ^465 

V. 

Maria  Amsden. 


Personal  Injuries — Compensatory  Damages — Whether  Excessive — Ex- 
elusion  of  Evidence  in  Mitigation — Ownership  of  Vessel — Becords  of  Col- 
lector of  Customs — Copies  Admissible, 

1.  Copies  of  the  last  enrollment  of  a  vessel  and  of  a  bill  of  sale  of  the 
same,  duly  certified  by  a  collector  of  customs,  are  competent  evidence  to 
show  the  ownership  of  such  vessel. 

2.  In  an  action  to  recover  dama(?es  for  personal  injuries,  wherein  the 
instructions  limit  the  recovery  to  compensator}*  damages,  the  defendant  can 
not  complain  of  the  exclusion  of  evidence  in  mitigation  of  damages. 

8.  In  the  case  presented  this  court  declines  to  hold  that  the  damages 
recovered  are  excessive. 

[Opinion  filed  February  1,  1888.] 

In  ebrok  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  Robert  Rae,  for  plaintiflE  in  error. 

Messrs.  Abbott,  Oijveb  &  Showalteb,  for  defendant  in 
error. 

Bailey,  J.  This  was  an  action  on  the  case,  brought  by 
Maria  Amsden  against  the  Merchants'  Navigation  Companj', 
to  recover  damages  for  a  personal  injury.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $2,000, 
and  the  defendant  brings  the  record  here  by  writ  of  error. 

The  injury  complained  of  was  caused  by  a  collision  of  the 
propeller,  William  J.  Averill,  against  the  bridge  over  the 
Chicago  River,  at  State  Street,  Chicago,  while  the  plaintiff 
was  crossing  said  bridge  on  a  street  car,  and  it  was  admitted 
at  the  trial  by  counsel  for  the  defendant  that  the  circumstances 
of  the  injury  as  shown  by  the  evidence,  were  sufficient  to 
warrant  a  verdict  for  the  plaintiff,  provided  the  defendant's 
owuerehip  of  the  propeller  was  sufficiently  established. 

The  collision  that  resulted  in  said  injury  took  place  on  the 
15tli  day  of  June,  1885,  and  to  establish  the  ownership  of  the 
propeller  on  that  day,  the  plaintiff  read  in  evidence,  without 
objection,  a  copy  of  the  record  of  the  last  preceding  enroll- 
ment of  said  vessel,  authenticated  by  the  certificate  of  the  collect- 
or of  customs  of  tlie  port  of  Detroit  that  it  was  a  true  copy  of 
said  enrollment  on  file  in  his  otEcc.  Said  enrollment  is  dated 
May  15,  1884,  and  shows  by  its  recitals  that  the  evidence  re- 
quired by  law  was  presented  to  said  collector  proving  that  the 
Detroit  Dry  Dock  Company  was  then  the  sole  owner  of  said 
vessel,  and  that  said  vessel  was  duly  enrolled  as  its  property. 
The  plaintiff  also  offered  in  evidence  a  copy  of  a  bill  of  sale 
of  said  vessel,  executed  by  the  Detroit  Dry  Dock  Company  to 
the  defendant,  bearing  date  April  15, 1885,  duly  acknowled^i^ed 
and  recorded  in  the  office  of  the  collector  of  customs  of  the 
port  of  Detroit,  said  copy  being  authenticated  by  the  cer- 
tificate of  said  collector  as  a  true  copy  of  said  record.  Said 
document  was  objected  to  by  the  defendant's  counsel  on  the 
ground  that  a  certified  copy  of  said  bill  of  sale  was  not  com- 
petent evidence  for  any  purpose,  but  said  objection  was  over- 
ruled and  said  document  admitted  in  evidence. 
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We  are  of  the  opinion  that  both  of  said  document^  are  com- 
petent evidence,  and  that  tliey  are  sufficient  to  establish  j!?/^?w,a 
facie  the  defendant's  ownersliipof  the  vessel.  Both  relate  to 
matters  in  respect  to  which  th^  law  requires  recqrds  to  be 
kept  bv  collectors  of  customs.  Section  4319  of  the  Revised 
Statutes  of  the  United  States  provides  for  the  granting  of 
enrollment  of  vessels  to  the  owners  thereof  by  collectors 
of  customs,  upon  due  proof  under  oath  of  such  ownership, 
and  requires  a  record  of  such  enrollment  to  be  made  and  an 
abstract  or  copy  thereof  granted  to  the  owners.  Section  4193 
requires  collectors  to  record  all  bills  of  sale  of  vessels  in  books 
to  be  kept  for  that  purpose,  but  provides  that  no  such  bill  of 
sale  shall  be  recorded  unless  duly  acknowledged.  Section  4192 
provides  that  no  such  bill  of  sale  shall  be  valid  against  any 
person  other  than  the  grantor,  his  heirs  and  devisees,  and  per- 
sons  having  actual  notice,  unless  recorded,  and  section  4194 
requires  the  collector  to  furnish  certified  copies  of  such  rec- 
ords on  receipt  of  a  prescribed  fee. 

The  following  authorities  sustain  the  ruling  of  the  court 
admitting  said  papers  in  evidence:  1  Greenlf.  on  Ev.,  Sees. 
483-485;  Lane  v.  Bommelmann,  17  111.  95;  Seely  v.  Wells,  53 
III.  120;  People  v.  Lee,  112  111.  113;  Tucker  v.  People,  117 
111.  88 ;  C.  &  N.  W.  Ry.  Co.  v.  Trayer,  17  Dl.  App.  136 ; 
Sampson  v.  Noble,  14  La.  An.  347. 

The  effect  of  said  documents  as  evidence  is  manifestly  to 
show,  prima  fade  ^\  least,  that,  at  the  date  of  the  plaintiff's  in- 
jury, the  defendant  was  the  owner  of  said  vessel.  In  Sampson 
V.  Noble,  supra^  the  precise  questions  here  presented,  both  as  to 
the  admissibility  and  effect  of  certified  copies  of  the  enroll- 
ment and  of  a  bill  of  sale  of  a  vessel,  were  raised,  and  it  was 
held  that  such  copies  were  admissible  as  evidence  and  that 
they  tended  to  show  that  the  vendee,  named  in  the  bill  of  sale, 
was  the  owner  of  the  vessel. 

It  is  insisted  by  the  defendant  that  the  damages  awarded  by 
the  jury  are  ex'cssive.  The  evidence  as  to  the  severity  of 
the  plaintiff's  injuries,  and  especially  as  to  the  permanency  of 
their  effect,  is  somewhat  conflicting,  but  taking  the  evidence 
adduced  by  the  plaintiff  as  true,  we  can  not  say  that  the  dam-  " 
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ages  are  excessive.     True,  it  is  conceded  that  the  case  is  not 

one  for  punitive  damages,  but  if  the  plaintiff's  injuries  are 

such,  both  in  their  nature  and  results,  as  she  claims  and  as 

her  evidence  tends  to  show,  we  can  not  say  that  the  amount 

recovered  exceeds  a  reasonable  and  fair  compensation. 

Some  complaint  is  made  of  the  refusal  by  the  court  to  admit 
certain  evidence  offered  by  the  defendant  in  mitigation  of 
damages,  tending  to  show  that  the  proper  officers  of  the  United 
States  had  just  introduced  a  new  code  of  signals  on  tlie  lake  to 
be  used  upon  vessels  of  the  description  of  the  one  in  question, 
and  that  the  accident  by  which  the  plaintiff  was  injured  hap- 
pened through  a  misunderstanding  by  the  officera  of  the  vessel 
of  the  new  code  of  signals.  The  court  during  the  trial  and  in 
the  instructions  to  the  jury,  held  that  tlie  case  was  not  one  for 
punitive  damages,  and  therefore,  as  no  damages  were  recovera- 
ble, and  none  as  it  is  to  be  presumed  were  recovered,  beyond 
compensatory  damages,  we  are  unable  to  see  how  the  defend- 
ant has  been  injured  by  the  exclusion  of  evidence  in  mitiga- 
tion. If  the  defendant  was  liable  at  all,  the  plaintiff  was 
entitled  to  recover  compensation,  and  it  is  manifest  that  the 
measure  of  such  compensation  depended  wholly  upon  the  nature 
and  severity  of  her  injuries  and  the  pecuniary  losses  which 
she  has  sustained  by  reason  thereof,  and  not  at  all  upon  the 
excuses  or  palliations  of  the  negliirent  conduct  of  its  servants 
which  the  defendant  might  be  able  to  present. 

There  being  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


Michael  Gordon  et  al. 

V. 

John  Gordon  et  al. 

Practice — TticompJete  Record — Presumption  of  Regularity  of  Judicial 
Proceedings — Dismissal  of  Bill  for  Want  of  Prosecution — Motion  to  Set 
Aside  Decree, 
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1.  In  the  absence  of  a  complete  record  this  court  is  bound  to  indulge  in 
every  reasonable  presumption  in  favor  of  the  regularity  of  the  proceedings 
of  the  court  below. 

2.  Before  a  complainant  can  challenge  the  propriety  of  a  decree  dismiss- 
ing his  bill,  he  must  bring  the  bill  itself  before  the  court,  or  it  will  be  pre- 
sumed in  support  of  the  decree  that  no  meritorious  grounds  for  relief  are 
shown. 

3.  The  dismissal  of  a  bill  for  want  of  prosecution,  while  the  cause  is  pend- 
ing on  a  reference  before  a  master,  may,  under  certain  circumstances,  be 
proper. 

4.  This  court  declines  to  connder  a  motion  to  set  aside  a  decree,  as  it 
does  not  appear  to  have  been  made  at  the  term  at  which  the  decree  was 
entered  nor  that  it  was  ever  decided  by  the  court  below. 

[Opinion  filed  February  1,  1888.] 

In  error  to  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  L.  E.  DeWolf,  for  plaintiflfs  in  error, 

Messrs.  Merriam  &  Whipple,  for  defendants  in  error. 

Bailey,  J.  In  this  case  the  attorney  for  the  plaintiflE  in 
error  has  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  a 
praecipe,  directing  him  to  certify  to  this  court  a  transcript  of 
the  decree  of  the  court  below  dismissing  the  suit,  and  of  the 
affidavits  contained  in  the  certificate  of  the  evidence  heard  on 
the  motion  to  vacate  the  decree  of  dismissal.  A  transcript 
containing  copies  of  the  portions  of  the  record  designated  by 
the  prcBcipe,  and  of  those  portions  only,  has  been  filed  in  this 
court,  and  upon  such  transcript  the  plaintiflE  in  error  has  as- 
signed errors. 

In  the  record  thus  presented  we  have  a  decree  entered  at 
the  May  term,  1887,  of  the  Circuit  Court,  in  a  certain  cause 
then  pending  in  said  court,  wherein  Michael  Gordon  and 
others  were  complainants,  and  John  Gordon  and  others  were 
defendants,  dismissing  the  cause  out  of  court  at  the  costs  of  the 
complainants  for  want  of  prosecution,  and  a  certificate  of  evi- 
dence filed  in  said  court,  at  the  June  term,  1887,  purporting  to 
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contain  all  the  evidence  heard  by  the  court  on  a  motion  to  set 
aside  said  decree  of  dismissal.  The  transcript  brings  np  no 
portion  of  the  pleadings,  nor  does  it  appear  whether  the 
motion  to  vacate  the  decree  was  entered  at  the  Maj  or  Jnne 
term,  or  what  disposition  was  made  of  said  motion,  or  whether 
it  was  ever  decided  by  the  court  below.  The  only  errors 
assigned  call  in  question  merely  the  propriety  of  the  decision 
of  the  court  entering  the  decree  of  dismissal. 

It  is  manifest  that  upon  such  a  record  the  assignments  of 
error  can  not  be  sustained.  In  the  absence  of  a  complete 
record  this  court  is  bound  to  indulge  in  every  reasonable  pre- 
sumption in  favor  of  the  regularity  of  the  proceedings  of  the 
court  below.  It  is  true  that  in  chancery  cases  the  decree  must 
be  supported  by  the  record,  but  where  the  entire  record  is 
not  brought  before  us,  we  see  no  reason  why  we  may  not 
presume  that  the  omitted  portions  are  sufficient  to  war- 
rant the  decree.  As  the  pleadings  are  not  before  us,  we  have 
no  information  as  to  the  equities  set  up  in  the  complainant's 
bill,  nor  as  to  the  relief  which  they  sought  to  obtain.  So  far 
as  appears,  their  case,  as  shown  by  the  bill,  may  be  wholly 
without  merit  So  far  as  we  can  know,  the  bill  may  have 
shown  no  ground  for  equitable  relief  or  no  ground  for  relief 
in  any  form,  or  in  any  forum.  Before  a  complainant  can  chal- 
lenge the  propriety  of  a  decree  dismissing  his  bill,  he  must 
bring  the  bill  itself  before  the  court,  or  it  will  be  presumed,  in 
support  of  the  decree^  that  no  meritorious  grounds  for  relief 
are  shown. 

We  can  not  consider  the  complainant's  motion  to  set  aside 
the  decree,  for  the  two-fold  reason:  1.  That  it  does  not  ap- 
pear to  have  been  made  at  the  term  at  which  the  decree  was 
entered.  After  the  term  had  elapsed,  it  was  beyond  the 
power  of  the  court  to  vacate  it.  2.  As  it  does  not  appear 
that  the  motion  was  ever  decided  by  the  court  below,  it  pre- 
sents no  question  to  be  determined  here.  The  decree,  then, 
can  be  reversed  only  for  matters  appearing  in  the  record 
proper,  and  as  no  portion  of  that  record  but  the  decree  is 
brought  here,  there  is  nothing  upon  which  to  base  a  charge  of 
error. 
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The  only  ground  set  up  in  the  affidavits  is,  that  at  the  time 
the  bill  was  dismissed  the  cause  was  pending  before  the  mas- 
ter upon  a  reference  to  take  proofs  and  report' his  findings. 
If  k  was  error  to  dismiss  the  suit  while  pending  before  the 
master,  such  error  should  be  shown  by  the  record  and  not  by 
the  affidavits.  A  record  can  be  tried  in  an  Appellate  Court 
only  by  itself.  The  order  of  reference  should  have  been  em- 
bodied in  the  transcript,  and  the  pleadings  and  other  matters 
of  record,  if  such  there  are,  should  have  been  brought  here, 
sufficient  to  show  that  the  dismissal  of  the  case  was,  under  the 
circumstances,  such  an  irregularity  as  must  necessitate  a 
reversal  of  the  decree. 

We  are  by  no  means  prepared  to  say  that  the  dismissal  of  a 
bill  in  chancery  for  want  of  prosecution  while  the  cause  is 
pending  on  a  reference  before  a  master,  may  not,  under  cer- 
tain circumstances,  be  entirely  proper.  The  failure  to  prose- 
cute may  consist  in  a  failure  to  proceed  before  the  master,  and 
more  than  the  mere  fact  that  a  reference  is  pending  is  necessary 
to  show  that  such  dismissal  is  error. 

We  find  no  eiTor  in  the  record,  and  therefore  affirm  the 
decree. 

Decree  affirmed. 


The  Consolidated  Rapid  Transit  and  Elevated 

Railroad  Company  of  Chicago 

V. 

Thomas  F.  O'Neill. 

Bill  to  Cancel  Sealed  Instrumenf — Confederation— Seal  Imports — 
Fraudulent  Re  presentation  r — Expression  of  Opinion — Elevated  Railroad 
— Right  of  Way — Rules  of  Court — Contested  Motions — Demurrer — When 
to  he  Heard — Negligence — Decree— Motion  to  Vacate. 

1.  A  contract  under  seal  can  not  be  avoided  on  the  ground  that  it  is  a 
nudum  pactum.  The  seal  imports  a  consideration  sufBcient  to  sustain  the 
Yalidity  of  the  instrument. 
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2.  Mere  expressions  of  opinion  as  to  future  beneBts  to  be  derived  from  a 
projected  railroad,  are  insufficient  to  sustain  a  charge  of  fmud  to  avoid  a 
contract. 

8.  Rules  of  court,  while  in  force,  constitute  rules  of  law  regulating  the 
practice  in  the  court  by  which  they  are  adopted.  Litigants  and  their  solic- 
itors are  not  chargeable  with  negligence  in  assuming  that  such  rules  will  be 
pursued  and  enforced . 

4.  Upon  a  bill  to  compel  the  surrender  and  cancellation  of  a  certain 
instrument  in  writing,  petitioning  the  Board  of  Trustees  of  Hyde  ^ark  to 
grant  the  defendants  permission  to  construct  an  elevated  railroad  in  the 
rear  of  complainant^s  lots,  it  is  held:  That  the  instrument  in  question  is 
not  shown  to  be  invalid  by  the  averments  of  the  bill;  that  the  defendant  is 
entitled  to  record  f-aid  instrument  and  to  proceed  to  act  under  it;  that,  under 
the  rules  of  the  court  below,  the  defendant's  demurrer  should  not  have 
been  passed  upon  on  Tuesday  instead  of  Monday;  that  the  averments  of  the 
bill  are  insufficient  to  sustain  the  decrr>e;  and  that  the  defendant's  motion 
to  vacate  the  decree  and  permit  it  to  answer,  should  have  been  sustained. 

[Opinion  filed  February  1,  188S.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tcjley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Thomas  F.  O'Neill 
against  the  Consolidated  Rapid  Transit  and  Elevated  Kailroad 
Company  of  Chicago  and  George  A.  Emery,  to  compel  the 
surrender  and  cancellation  of  a  certain  instrument  in  writing 
executed  by  the  complainant  to  said  company.  The  bill  alleges, 
in  substance,  that  the  complainant  is  the  owner  in  fee  of  cer- 
tain lots  of  land  in  Cook  County;  that  on  or  about  the  1st  day 
of  June,  1886,  said  Emery,  acting  for  both  defendants,  applied 
to  the  complainant  at  a  time  when  he  was  very  busy  transact- 
ing his  affairs  and  business,  and  represented  to  him  that  if  he, 
the  complainant,  would  sign  a  certain  writing  which  said  Em- 
ery stated  was  a  proposition  addressed  to  the  Board  of  Trus- 
tees of  Hyde  Park,  Illinois,  petitioning  said  Board  to  grant  to 
the  defendants  permission  to  construct  and  operate  an  elevated 
railroad  in  the  rear  of  the  complainant's  said  lots  (but  the  exact 
terms  of  which  said  writing  are  to  the  complainant  unknown, 
it  being  in  the  hands  of  the  defendants),  it  would  be  for  his 
interest  so  to  do,  as  it  would  increase  the  value  of  the  com- 
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plaiiiant's  property  over  100  per  cent  if  said  railroad  was  con- 
eti'ucted  and  operated  from  the  City  of  Chicago  to  certain 
places  named  by  him,  through  and  along  which  it  was  pro- 
posed to  build  said  railroad ;  that  the  complainant,  then  and 
there  relying  upon  the  truth  of  said  statements  and  represen- 
tations made  to  him  under  the  circumstances  and  in  tlie  man- 
ner aforesaid,  signed  said  writing,  which,  as  he  is  informed 
and  believes,  is  in  the  nature  of  a  deed  or  license  granting  the 
defendants,  or  some  of  them,  the  right  to  construct  and  operate 
a  double  track  elevated  railroad  along  the  alley  in  the  rear  of 
eaid  lots;  that  the  complainant  is  informed  and  believes  that 
said  writing  contains  a  provision  authorizing  the  defendants, 
or  one  of  them,  to  sign  the  complainant's  name,  as  owner  of 
said  lots,  to  a  petition  to  said  Board  requesting  said  Board  to 
grant  permission  to  the  defendants  to  construct  and  operate  a 
railroad  along,  upon  and  over  the  streets,  alleys  and  highways  of 
said  village,  including  the  alley  in  the  rear  of  said  lots,  and  alsoa 
provision  that,  in  consideration  of  the  sum  of  $1  to  the  complain- 
ant in  hand  paid  by  the  defendants,  or  one  of  tliem,  the  complain- 
ant granted  the  right  of  way  and  privilege  to  construct  and 
operate  a  double  track  elevated  railroad  along  the  alley  in  the 
rear  of  said  lots;  that  the  complainant  did  not  receive  from 
the  defendants,  or  either  of  them,  the  sum  of  $1  or  any  other 
sum  of  money  in  consideration  of  his  signing  said  writing,  and 
that  said  writing  so  signed  by  him  was  and  is  without  any 
consideration  whatever. 

The  bill  further  alleges  that,  after  investigation  of  the  facts, 
and  after  fully  informing  himself  in  relation  to  tlie  matters 
and  representations  so  made  to  him,  and  upon  the  strength  of 
which  the  defendant  procured  his  signature  to  said  pajier,  he 
has  ascertained,  and  is  given  to  understand  and  believes,  that 
if  the  defendants  are  permitted  to  construct  and  operate  the  pro- 
posed elevated  railroad  along  the  alley  in  the  rear  of  his  said 
lots,  the  complainant  will  be  irreparably  injured  thereby,  as 
the  complainant  is  informed  that  if  said  proposed  elevated  rail- 
road isconsti-ucted  and  operated  along  the  rear  of  said  lots,  it  will 
be  impossible  for  him  to  sell  them  unless  he  does  so  at  greatly 
reduced  prices,  and  that  if  he  should  improve  said  lots,  as  he 
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contemplates  doing,  by  constructinjg  tenement  houses  thereon, 
it  would  be  difficult,  if  not  impossible,  for  him  to  rent  them 
at  any  price,  as  the  rooms  in  the  rear  of  the  tenements  would 
be  exposed  to  the  view  of  passengers  riding  upon  said  railroad, 
and  that  this,  together  with  the  noisi?,  dust  and  sm<;ke  incident 
to  the  running  of  trains  on  the  plane  or  level  of  the  back  win- 
dows would  constitute  an  intolerable  nuisance ;  that  the  defend- 
ants, or  one  of  them,  contemplates  signing  a  petition  in  the 
name  of  the  complainant  requesting  said  Board  of  Trustees  to 
grant  permission  to  the  defendants,  or  one  of  them,  to  con- 
struct and  operate  an  elevated  railroad  along  the  alley  in  the 
rear  of  said  lots,  and  also  threaten  to  record  said  paper  in  the 
office  of  the  recorder  of  deeds  of  said  county;  that  thej- 
threaten  to  build,  operate  and  construct  said  railroad,  and  that 
unless  they  are  restrained  from  filing  and  recording  said  paper, 
and  from  constructing  and  op-erating  said  elevated  railroad, 
the  defendants  will  put  their  threat  into  execution,  and  the 
complain«nnt  will  thereby  snflFer  irreparable  injury,  and  said 
paper  will  constitute  a  cloud  upon  the  title  of  the  complainant 
to  said  lots,  and  will  constitute  a  nuisance  to  the  coinplainani's 
property,  and  the  value  of  his  lots  will  be  thereby  greatly 
depreciated. 

The  bill  prays  that  said  instrument  may  be  set  aside  and 
declared  void  as  against  the  complainant's  title  and  a  cloud 
upon  said  title,  and  that  said  instrument  may  be  produced  and 
delivered  up  by  the  defendants  to  be  canceled,  and  also  a  gen- 
eral prayer  for  relief. 

On  the  7th  day  of  January,  18S7,  the  defendants  appeared 
and  filed  a  demurrer  to  said  bill  for  want  of  equity,  and  on 
the  1st  day  of  March  following,  said  demurrer  was  overruled, 
the  order  overruling  said  demurrer  reciting  that  it  was  over- 
ruled for  want  of  prosecution,  and  the  defendants  were  by 
said  order  granted  ten  days  in  which  to  answer  the  bill.  On 
the  15th  day  of  March,  1887,  tlie  defendants  were  defaulted 
for  want  of  an  answer,  and  a  decree  was  thereupon  entered 
finding  the  allegations  of  the  bill  to  be  true,  and  declaring  said 
instrument  null  and  void  as  against  the  complainant  and  those 
claiming  under  him^  and  decreeing  that  the  defendants  be  for- 
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ever  barred  and  foreclosed  from  setting  up  or  asserting  any 
right,  title,  interest  or  license  amder  and  by  virtue  thereof, 
either  at  law  or  in  equity,  and  per])ctua]ly  restraining  and 
enjoining  the  defendants  from  signing  the  name  of  tlie  com- 
plainant to  a  petition  requesting  the  Board  of  Trustees  of  the 
Village  of  Hyde  Park  to  grant  the  defendants,  or  either  of 
them,  the  privilege  of  constructing  and  operating  an  elevated 
railroad  npon  and  along  the  streets  and  alleys  of  said  village, 
and  particularly  the  alley  in  the  rear  of  the  complainant's  lots, 
and  from  filing  said  paper  writing  for  record,  and  from  using 
the  6an)e  in  any  way  for  the  purpose  of  constructing  and 
0]>erating  an  elevated  railroad  along  the  alley  in  the  rear  of 
said  lots. 

On  the  18th  day  of  March,  1887,  being  at  the  same  term  of 
said  court,  the  defendants  appeared  and  tiled  their  motion  to 
vacate  said  decree  and  for  leave  to  answer.  Among  the  affi- 
davits filed  in  support  of  said  motion  was  one  by  defendant 
Emery,  deposing,  among  other  things,  to  the  circumstTnccs 
under  which  the  instrument  in  question  was  executed  by  the 
complainant  Said  affidavit  states  that,  in  the  early  part  of 
May,  1886,  the  deponent  called  on  the  complainant  with  a  view 
of  securing  his  consent  to  the  construction  and  operation  of 
said  elevated  railroad  by  the  defendant  company;  that  the 
deponent  had  three  interviews  with  the  complainant  in  which 
lie  stated  to  the  complainant  that  in  his  opinion  the  construc- 
tion and  operation  of  an  elevated  railroad  in  the  rear  of  his 
lots  would  secure  what  is  most  needed,  rapid  communication 
with  the  center  of  the  City  of  Chicago,  and  would  for  that 
reason,  in  the  opinion  of  the  deponent,  add  largely  to  their 
value;  that  deponent  stated  his  said  opinion  to  the  complain- 
ant at  the  time  in  good  faith,  believing  it  to  be  correct,  and  now 
reiterates  said  opinion  and  re-affirms  its  correctness  to  the  best 
of  his  knowledge  and  belief;  that  deponent  made  no  misrepre- 
sentations of  any  kind  whatever  to  the  complainant  to  induce 
him  to  give  his  consent  to  the  construction  and  operation  of 
said  railroad  in  the  rear  of  his  lots;  that  at  the  first  interview 
he  handed  to  and  left  with  the  complainant  a  form  of  consent 
to  be  executed  by  him;  that  complainant  retained  the  same, 
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stating  that  he  desired  to  think  the  matter  over  for  a  short 
time  and  confer  with  his  counsel  about  it;  that  subsequently 
the  deponent  called  upon  the  complainant  and  was  informed 
by  him  that  he  had  not  as  yet  executed  the  paper,  and  re- 
quested deponent  to  call  again  within  a  day  or  two ;  that  with- 
in a  day  or  two  thereafter  deponent  again  called  upon  the 
complainant,  and  that  he  then  voluntarily  and  willingly  signed 
and  sealed  the  said  instrument  and  delivered  it  to  the  depo- 
nent, without  any  objection,  reservation  or  hesitation ;  that  it  is 
true  that  deponent  did  not  pay  the  complainant  the  sum  of  $1 
specified  in  said  instrument,  but  he  required  the  execution  of 
said  instrument  under  seal,  and  was  then  and  there  ready  and 
prepared  to  tender  and  pay  said  sum  of  $1  had  it  been  re- 
quested by  the  complainant. 

The  affidavit  of  one  of  the  defendants'  solicitors  was  also 
filed  stating  that  he  had  charge  of  the  defense  of  said  suit  and 
filed  the  demurrer  to  the  bill;  that  on  the  12th  day  of  Janu- 
ary, 1887,  he  was  notified  by  the  complainant's  solicitor  that 
he  should  call  up  said  demurrer  for  disposal  on  the  17th  day 
of  January,  1887,  at  10  o'clock  a.  m.  of  that  day,  before  Judge 
Tuley ;  that  at  the  time  mentioned  in  the  notice  he  attended 
at  the  court  room  of  said  Judge,  and  found  that  said  Judge 
was  absent  from  the  city  on  account  of  the  severe  illness  of  a 
near  relative ;  that  said  notice  in  noway  indicated  that  said 
demurrer  would  be  placed  uj^on  the  calendar  of  contested 
motions ;  that  neither  the  deponent  nor  any  member  of  his 
firm  was  ever  notified  that  said  motion  had  been  placed  on 
said  calendar,  and  that  deponent  understood  and  believed  that, 
under  the  practice  of  said  court,  said  demurrer  could  not  be 
heard  without  another  notice  from  tlie  complainant's  solicitor; 
that  the  first  intimation  that  the  deponent  or  any  member  of 
his  firm  received  that  said  demurrer  had  been  presented  to  the 
court  was  in  the  afternoon  of  March  15,  J887,  through  a  notice 
published  in  a  daily  newspaper  that  the  court  had  entered  a 
final  decree  in  said  cause;  that  on  examination  of  the  various 
motion  calendars  published  in  the  Law  Bulletin  made  by  the 
deponent  the  next  day,  he  found  that  said  cause  appeared  on 
the  motion  calendar  for  Monday,  January  17th,  and  Monday, 
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January  24th,  but  not  on  that  for  Monday,  January  3lst;  that 
said  facts  concerning  the  condition  of  the  motion  calendar  of 
the  various  dates  above  mentioned  were  unknown  to  the 
deponent  until  March  16,  1887,  the  day  of  making  said  exam- 
ination ;  that  he  was  not  present  when  the  demurrer  was  dis- 
posed of  and  had  no  knowledge  of  such  proceeding;  that  b^ 
examination  of  the  files  and  records  in  the  cause  he  has  ascer- 
tained that  on  Tuesday,  March  1,  1887,  an  order  was  entered 
overruling  the  demurrer  for  want  of  prosecution  and  order- 
ing the  defendant  to  answer  in  ten  days,  of  which  order  and 
rule  neither  the  deponent  nor  any  member  of  his  firm  had  any 
notice  whatever;  that  he  prepared  and  filed  said  demurrer  in 
good  faith,  believing  that  the  grounds  of  demurrer  were 
good  in  law  ;  that  upon  the  merits  of  the  cause  the  defendants 
have  a  good  and  substantial  defense. 

At  the  hearing  of  said  motion  the  Law  Bulletin,  from  Janu- 
ary 15  to  February  28,  1887,  were  produced  and  examined 
by  the  court,  and  it  appeared  that  said  cause  was  therein  pub- 
lished in  various  issues  as  being  on  the  calendar  of  contested 
motions  to  be  heard  by  said  Judge  on  the  several  Mondays 
during  that  period,  down  to  the  issue  of  February  26th,  in 
which  said  cause  appeared  on  said  calendar  for  the  following 
Monday,  and  in  which  it  was  announced  that  said  calendar 
would  also  continue  to  be  called  on  the  following  Tuesday. 
The  issue  of  the  Bulletin  for  Monday,  February  28th, 
announced  in  like  manner  that  said  Judge  would  continue  the 
call  of  said  calendar  the  following  day.  The  certificate  of 
evidence  shows  that  among  the  rules  of  practice  of  the  Circuit 
Court  are  the  following: 

"  3.  Motions  of  course  shall  be  heard  on  the  opening  of 
court  and  before  the  call  of  the  trial  calendar.  All  motions 
not  of  course  shall  be  made  in  writing,  and  when  based  on 
matters  of  fact  not  otherwise  appearing  by  the  pleadings  or 
other  proceedings  in  the  CAuse,  such  facts  must  be  presented 
by  aflSdavits  filed  with  such  motion.  Two  days  notice  to  the 
solicitor  of  the  opposite  party  (if  there  be  any),  if  none,  then 
to  such  opposite  party,  of  the  hearing  of  all  motions,  excep- 
tions and  demm-rers  must  be  given,  and  copies  of  all  aflidavits 
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filed  with  such  motion  shall  be  served  at  the  same  time  with 
notice  of  such  motion.  Cdunter  affidavits  where  the  nature  of 
the  motion  admits  thereof,  must  be  filed  and  copies  thereof 
served  upon  the  opposite  jmrty  or  his  solicitor  before  5  o'clock 
r.  M.,  on  the  day  preceding  the  day  fixed  for  the  motion, 
provided,  however,  that  in  motions  relatin/jj  to  injunctions 
and  ne  exeata^  the  court  may,  by  special  order,  vary  the  rule  as 
the  emergency  may  require. 

"4.  A  calendar  of  motions,  etc.,  to  be  heard  on  Monday  of 
each  week,  shall  be  made  by  the  clerk,  and  all  motions,  demur- 
rers and  exceptions  shall  be  placed  thereon  in  the  order  in 
which  they  are  given  to  the  clerk.  All  motions,  etc.,  not 
reached  on  the  call  of  the  calendar,  shall  have  precedence  on 
the  calendar  of  the  next  week." 

The  defendants  also,  on  the  hearing  of  the  motion,  pre- 
sented and  asked  leave  to  file  an  answer,  duly  verified  by  the 
affidavit  of  defendant  Emery,  denying  the  equities  of  the  bill, 
and  setting  out  the  circumstances  of  the  execution  of  the 
instrument  in  question  substantially  as  the  same  are  set  out  in 
the  affidavit  of  defendant  Emery  as  above  set  forth.  The 
instrument  in  question,  as  set  out  in  both  said  affidavit  and 
answer  is  as  follows: 

"For  and  in  consideration  of  the  sum  of  one  dollar  to  me 
in  hand  paid  by  'The  Consolidated  Rapid  Transit  and  Elevated 
Railroad  Company  of  Chicago,'  the  receipt  of  which  is  now 
and  here  acknowledged,  cafiseni  is  hereby  given,  and  the 
right  of  way  IB  hereby  granted,  conveyed  and  released  unto 
the  said  railroad  company,  to  construct  and  operate  a  double 
track  elevated  railroad  along  and  in  the  rear  of  lots  number 
*11,  12,  13,  14,  15, 16,  17,  18,  19  and  20,  in  block  2  in  Parker's 
re-subdivision  of  lot  4,  of  court  partition  of  Wilson,  Heald 
and  Stebbins'  subdivision  of  E.  i  of  S.  W.  i  of  Sec.  15,  T.  38 
N.,  R.  14,  E.  of  the  3d  P.  M.,  Cook  County,  111.,  and  contain- 
ing a  frontage  of  242  70-100  feet  on  the  east  side  of 
Prairie  Avenue,  village  of  Hyde  Park,  now  owned  by  me, 
and  I  hereby  authorize  and  empower  the  secretary  ojE  said 
company  to  sign  my  name  to  a  petition  to  the  Board  of  Trustees 
of  Hyde  Pai-k,  111.,  praying  that  a  franchise  be  granted  said 
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company  authorizing  it  to  construct  and  operate  said  elevated 
railroad,  as  aforesaid. 

"Provided,  however,  that  it  is  understood  and  agreed  that 
all  rights  conveyed  herein  shall  cease,  and  be  void,  unless  the 
practical  construction  of  said  elevated  railroad  is  commenced 
within  one  year  after  the  entire  right  of  way  has  been  secured 
as  required  by  law,  unless  such  construction  is  delayed  by 
proceedings  at  law  or  in  equity,  in  which  case  all  time 
absorbed  by  such  delays  shall  be  added  as  an  extension  of  the 
said  period  of  one  year  as  aforesaid. 

"Given  under  my  hand  and  seal,  in  the  City  of  Chicago, 
HI,  this  18th  day  of  May,  A.  D.  1886. 

"Thos.  F.  O'Neil,     [L.S.]" 

The  motion  of  the  defendants  to  vacate  the  decree  was 
denied  by  the  court,  and  the  defendants  bring  the  record  to 
this  court  by  appeal.  The  errors  assigned  call  in  question  the 
decision  of  the  court  overruling  the  demurrer,  and  the  entry 
of  the  decree,  and  also  the  refusal  to  vacate  the  decree  and 
to  allow  the  defendants  to  answer  and  defend. 

Messrs.  Doolittle  &  McKey,  for  appellant. 

The  discretion  of  a  court  of  chancery  to  relieve  from  default 
is  subject  to  review  in  a  Superior  Court  Moore  v.  Bracken, 
27  III.  23;  Mason  v.  McNamara,  57  111.  274;  Franz  v.  Winne, 
6  111.  App.  82. 

The  bill  of  complaint  does  not  state  such  a  case,  as  to  entitle 
the  appellee  to  the  decree  granted. 

On  default,  only  such  allegations  as  are  properly  pleaded  in 
the  bill  are  to  be  taken  as  true.  Cronan  v.  Frizell,  42  111.  320; 
Chicago  &  N.  W.  Ey.  v.  Coss,  73  111.  394.  See  especially 
Parke  v.  Brown,  12  111.  App.  291. 

The  averments  as  to  misrepresentations  of  the  contents  of 
the  instrument  which  the  complainant  below  signed,  are  not 
sufficient  to  sustain  the  finding  of  fraud  in  the  decree.  Bige- 
low  on  Fraud,  pp.  73  and  66;  M'Kay  v.  Jackman,  17  Fed.  Kep. 
641;  Dunbar  v.  Bonesteel,  3  Scam.  32;  Leach  v.  Nichols,  65 
m.  273.  In  this  last  case  the  court  examines  the  authorities 
in  general,  bearing  upon  the  subject  of  what  will  be  sufficient 
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to  constitute  fraud  in  procuring  tlie  execution  of  an  instrument. 
See  also,  Spurgin  v.  Traub,  65  111.  170;  Swaunell  v.  Watson, 
71  111.  456;  Tuck  v.  Downing,  76  HI  71;  Emery  v.  Cochran, 
82  111.  65;  Eoper  v.  Sangamon  Lodge,  91  111.  518. 

The  representation  to  the  complainant  below  that  it  would 
benefit  his  property  one  hundred  per  cent,  is  a  mere  expres- 
sion of  opinion,  and  is  no  ground  for  rescinding  the  contract 
for  fraud.  Tuck  v.  Downing,  76  111.  71;  Bigelow  on  Fraud, 
pp.  13-26. 

To  justify  a  court  in  rescinding  a  contract  executed  by  both 
parties,  on  the  ground  that  one  of  the  parties  entered  into  it 
through  fraud  practiced  by  the  other,  the  testimony  must  be 
of  the  strongest  and  most  cogent  character,  andthe  case  a  clear 
one.     Walker  v.  Hough,  59  III.  375. 

The  belief  of  the  complainant  that  the  building  of  the 
road  would  work  irreparable  injury  to  his  property,  is  not 
ground  for  an  injunction.  Moses  v.  Pittsburgh,  Ft.  W.  &  C. 
R  R.,  21  m.  516-522 ;  C,  R  I.  &  P.  R  R  v.  Joliet,  79  111.  25. 

That  complainant  below  would  be  irreparably  injured  is 
merely  a  matter  of  reference,  speculation  and  belief.  It  ,is 
not  admitted  by  default.  Parke  v.  Brown,  12  111.  App.  291; 
Cronan  v.  Frizell,  42  111.  320;  Madison  Co.  v.  Smith,  95  111. 
328;  Augustine  v.  Doud,  1  111.  App.  588. 

Mr.  John  Gibbons,  for  appellee. 

There  is  but  one  question  which  the  court  will  consider: 
that  is,  did  the  Circuit  Court  abuse  its  discretion,  upoi;i  the 
showing  made  in  refusing  to  set  aside  the  default  and  decree 
entered  in  the  cause? 

It  is  a  well  settled  rule  in  this  State  "that  a  motion  to  set 
aside  a  default  is  addressed  to  the  sound  legal  discretion  of  tlie 
court,  and  unless  it  appears  the  discretion  lias  been  wrong- 
fully and  oppressively  exercised,  this  court,  on  appeal,  will  not 
interfere."     Constentine  v.  Wells,  83  111.  192. 

"  Unless  there  has  been  such  abuse  of  that  discretion  as  works 
palpable  injustice,  it  has  not  been  the  practice  in  this  court  to 
review  such  decisions."     Schroer  et  al.  v.  Wessell,  89  111.  113. 

Before  a  court  can  be  called  upon  to  exercise  its  discretion 
insetting  aside  a  default  and  judgment,  three  things  must  be 
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made  evident.  First,  a  meritorious  defense;  second,  a  full 
disclosure  of  the  facts  and  grounds  upon  which  the  merits  of 
the  defense  arise,  so  as  to  enable  the  court  to  judge  of  its 
merits;  and,  third,  a  valid  exeiise  for  the  fault  and  negligence 
of  defendant  in  not  appearing  to  the  siiit.  All  three  of  theee 
indispensable  prerequisites  are  wanting  here.  The  court  re- 
fused to  open  the  case  for  the  simple  reason  that  the  defense 
sought  to  be  interposed  was  not  meritorious. 

The  decree  simply  declares  the  paper  writing  to  be  void  and 
enjoins  the  defendants  from  making  any  use  of  it  to  the  detri- 
ment of  complainant's  rights.  In  Hannas  v.  Hannas,  110  111.  53, 
64,  it  is  held  tliat  a  decree  proconfesso  maybe  rendered  without 
any  evidence  and  "the  only  inquiry  admissible  is  as  tothesuf. 
ficiency  of  the  allegations  of  the  bill."  Boston  v.  Nichols,  47 
111.  353;  Gault  v.  Hoagland,  25  111.  241,  266;  Stephens  v. 
Bichnell,  27  111.  444;  Harmon  v.  Campbell,  30  111.  25;  Man- 
chester v.  McKee,  4  Gilm.  511.  The  bill  is  not  set  out  in 
full  in  the  abstract,  but  both  in  the  abstract  and  in  the  record 
it  will  be  found  amply  sufficient  to  support  the  decree.  The 
decree  simply  leaves  both  parties  where  they  were  before  the 
paper  writing  was  executed.  It  leaves  the  defendants  at  lib- 
erty to  build  and  operate  their  road  everywhere  and  anywhere 
— even  in  the  rear  of  complainant's  lots,  provided  they  do  not 
use  '^said  consent  of  complainant  so  obtained,  in  any  way,  for 
the  purpose  of  constructing  and  0])erating  an  elevated  railroad 
along  the  alley  in  the  rear  of  said  lots." 

Bailey,  J.  The  bill  in  this  case  avers  the  execution  by  the 
complainant  to  the  Consolidated  Rapid  Transit  and  Elevated 
Railroad  Company  of  Chicago,  of  an  instrument,  by  which  the 
complainant,  among  other  things,  consented  to  the  construc- 
tion by  said  company  of  an  elevated  railroad  along  the  alley 
in  the  rear  of  certain  lots  belonging  to  the  complainant,  and 
seeks  to  obtain  the  cancellation  of  the  instrument  on  two 
grounds :  1,  that  it  was  executed  without  consideration,  and 
2,  for  fraud.  The  first  question  presented  by  the  appeal  arises 
upon  the  defendants'  demurrer  to  the  bill,  and  in  considering 
that  question  we  are  of  course  confined  to  the  averments  of 
the  bill  itself. 
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It  does  not  distinctly  appear  from  the  bill  whether  said 
instrument  was  executed  by  the  complainant  under  his  seal  or 
not,  but  as  it  is  described  in  the  bill  as  a  deed  or  license  grant- 
ing to  said  company  certain  rights,  it  must  be  assumed,  as 
against  the  complainant,  that  it  was  an  instrument  under  seal. 
This  conclusion,  if  not  the  necessary  result  of  the  express  lan- 
guage of  the  bill,  arises  from  the  rule  that  a  pleading  should 
be  construed  most  strongly  against  the  pleader.  If  the  instru- 
ment were  of  a  character  less  solemn  than  a  sperfalty,  it  must 
be  presumed  that  the  complainant  would  have  so  alleged. 
Assuming  then,  that  the  instrument  was  under  seal,  it  is  suf- 
ficient to  say  in  relation  to  the  firet  ground  for  relief,  that  the 
I  seal  imports  a  consideration  sufBcient  to  sustain  the  validity  of 
'  the  instrument.  A  party  to  a  contract  under  seal  can  not  avoid 
the  contract  on  the  ground  that  it  is  a  niidum  pactum, 

ThjB  bill  alleges  that  the  complainant  was  induced  to  execute 
said  instrument  by  fraud,  and  the  fraud  alleged  consists:  1,  in 
presenting  said  instrument  to  the  complainant  for  signature 
when  he  was  busy  in  transacting  his  aflfairs  and  business,  and 
2,  in  making  certain  representations  to  him  in  relation  to  the 
advantages  to  him  which  would  result  from  his  signing  said 
instrument  and  from  the  construction  and  oi)eration  of  the 
proposed  elevated  railroad. 

'  As  to  the  first  element  of  fraud  there  is  no  averment  that 
provisions  of  the  instrument  were  concealed  from  or  misrepre- 
sented to  the  complainant,  or  that  he  had  not  a  sufficient 
opportunity  to  examine  and  read  the  instrument,  or  that  he 
did  not  read  it  or  was  not  fullv  informed  as  to  its  contents. 
So  far  as  appears  by  the  bill  the  complainant  executed  said 
instrument  deliberately  and  with  full  knowledge  of  all  its  pro- 
visions. 

The  representations  averred  are  merely  that  it  would  be  to 
the  complainant's  interest  to  sign  the  paper,  and  that  the  con- 
struction and  operation  of  the  proposed  elevated  railroad 
would  increase  the  value  of  the  comi)lainant's  property  over 
100  per  cent.  It  is  manifest  tliat  these  are  not  representations 
which,  even  if  false,  are  sufficient  to  avoid  a  contract.  ITiey 
are  not  representations  of  existing  facts,  but  mere  expressions 
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of  opinion  as  to  the  future  benefits  to  the  complainant  of  the 
projected  railroad.  It  is  nowhere  averred  that  said  represen- 
tations were  fraudulently  made  and  the  question  of  their  truth- 
fulness is  in  its  nature  only  mere  matter  of  opinion.  The 
rules  of  law  on  this  subject  are  too  well  settled  to  require  a 
citation  of  authorities,  and  it  is  only  necessary  to  say,  that  the 
frauds  alleged  are  plainly  insulHcient  to  sustain  a  decree  annull- 
ing and  canceling  the  contract. 

The  averments  that  tin  defendants,  unless  restrained  from 
so  doing,  will  record  said  instrument  and  proceed  to  act  under 
it  by  using  it  in  obtaining  their  franchise  and  by  constructing 
and  operating  their  proposed  elevated  railroad,  can  not  avail 
the  complainant,  since,  if  the  instrument  is  a  valid  one,  the 
defendants  have  both  the  legal  and  equitable  right  to  make 
such  use  of  it,  and  there  are  no  averments  in  the  bill  by  which 
the  invalidity  of  the  instriimont  is  shown.  Not  only,  then, 
must  we  hold  that  the  court  below  erred  in  overriilinor  the 
demurrer,  but  also  that  the  averments  of  the  bill  are  insuffi- 
cient to  sustain  the  decree. 

We  are  also  inclined  to  the  opinion  that  the  court  erred  in 
overruling  the  defendants'  motion  to  vacate  the  decree  and 
permit  the  defendants  to  answer  and  defend.  The  affidavits 
filed  in  support  of  the  motion  show  a  meritorious  defense. 
They  establish  the  fact  that  the  instrument  in  question  was 
under  seal,  and,  therefore,  not  liable  to  be  avoided  for  want  of 
consideration  in  fact,  and  they  completely  negative  all  charges 
of  fraud.  On  the  question  of  diligence  it  appears  that,  by  the 
rules  of  practice  in  force  in  the  Circuit  Court,  contested 
motions,  including  demurrers,  are  entitled  to  be  placed  upon 
what  is  called  the  calendar  of  contested  motions,  and  that  such 
calendar  is  to  be  called  each  Monday,  and  that  motions  not 
reached  on  that  day  shall  go  over  and  have  precedence  on  the 
following  Monday.  The  demurrer  in  this  case  was  on  the 
calendar  of  contested  motions  subject  to  call  on  Monday,  Feb- 
ruary 28th,  and  it  appears  that  said  demurrer  not  being 
reached,  and  the  call  of  the  calendar  not  being  completed  on 
that  day,  the  court  announced  orally  that  the  call  would  be 
proceeded  with  on  the  following  day.     No  order  to  that  effect 
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was  entered  of  record,  nor  was  the  rule  abrogated  or  in  any 
way  modified,  but  on  the  following  day  the  call  was  resumed 
without  the  knowledge  or  notice  to  the  defendants  or  their 
solicitors,  and  said  demurrer  being  reached  and  no  counsel 
appearing  for  the  defendants;  the  demurrer  was  overruled  for 
want  of  prosecution. 

The  rules  of  court,  so  long  as  they  remain  in  force,  consti- 
tute rules  of  law  regulating  the  practice  in  the  court  by  which 
they  are  adopted,  and  while  they  may  be  abrogated  or  modi- 
fied by  the  court  at  its  pleasure,  so  long  as  they  are  in  force, 
they  should  be  followed,  and  litigants  and  their  solicitors  are 
not  chargeable  with  negligence  in  assuming  that  such  rules 
will  be  pursued  and  enforced.  We  can  not  see  that  the  de- 
fendant's counsel  were  in  any  degree  negligent  in  assuming 
that  the  demurrer  in  this  case  would  not  be  called  up  for  dis- 
position on  Tuesday,  March  1st,  the  day  it  was  overruled,  and 
for  absenting  themselves  from  court  on  that  day.  The  affida- 
vits then  showing  a  meritorious  defense,  and  also  showing  that 
the  defendants  and  their  counsel  were  in  no  degree  chargeable 
with  negligence,  their  motion  to  vacate  the  decree  should  have 
been  sustained. 

For  the  errors  above  pointed  out,  the  decree  will  be  re- 
versed and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Decree  reversed. 


io^  The  People  of  the  State  of  Illinois 

i72t  ml  V. 

Kirk  Hawes,  a  Judge  of  the  Superior  Court. 

Practice — Bill  of  Exceptions— Extension  of  Time  for  Signing — Stipu- 
lation— Mandamus. 

1.  The  records  of  a  court  are  not  so  far  dosed  at  the  end  of  the  terra  that 
the  parties  may  not  appear  at  a  subsequent  term  and  by  stipulation  author- 
ize the  court  to  open  them  and  take  further  proce  dings. 

2.  The  court  may,  at  a  subsequent  term  and  within  the  time  limited  for 
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filing  the  biU  of  exceptions,  by  an  order  entered  in  term  time  upon  express 
^!tipuIation  of  the  parties,  extend  the  time  for  filing  such  bill. 

3.  Where  a  party  presents  a  bill  of  exceptions  to  the  Judge  who  tried  the 
cause,  for  his  sij^nature,  within  the  time  prescribed  for  filing  the  same,  he 
will  not  be  prejudiced  by  the  neglect  or  refusal  of  the  Judge  to  sign  it  until 
after  the  time  fixed  has  expired. 

4.  Where  the  trial  Judge  improperly  refuses  to  siom  a  bill  of  exceptions 
a  peremptory  writ  of  mandamua,  requiring  him  to  sign  and  seal  it,  wili  be 
awarded. 

[Opinion  filed  February  1,  1888.] 
On  petition  for  mandamus. 

m 

Messrs.  Kraus,  Mayer  &  Stein,  for  relator. 

Messrs.  Moses  &  Newman,  for  respondent 

Bailey,  J.  This  is  an  original  proceeding  in  this  conrt,  by 
7nandamu8^  to  compel  the  respondent,  one  of  the  Judges  of  the 
Superior  Court,  to  sign  and  seal  a  bill  of  exceptions  in  a  cer- 
tain suit  lately  pending  before  him  in  said  court.  The  facts, 
as  shown  by  the  petition,  answer  and  affidavits,  so  far  as  we 
deem  them  material,  are  substantially  as  follows: 

On  the  22d  of  March,  1887,  there  was  pending  and  undeter- 
mined in  said  court,  an  action  of  assumpsit  brought  by  Emilie 
Pulver,  the^relator,  against  the  Rochester  German  Insurance 
Company,  to  recover  her  loss  and  damage  by  fire  to  certain 
personal  property,  covered  by  a  policy  of  insurance  issued  to 
her  by  said  company.  The  trial  of  said  cause  was  entered 
upon  the22dday  of  March,  1887,  and  concluded  on  the  29th  day 
of  tlie  same  month,  the  verdict  of  the  jury  being  in  favor  of 
said  company.  On  the  9th  day  of  April,  1887,  the  relator's 
motion  for  a  new  trial  was  overruled,  and  on  the  same  day 
judgment  was  rendered  by  the  court,  the  respondent  presiding, 
against  the  relator  for  costs.  The  relator  thereupon  ])rayed 
an  appeal  to  this  court,  which  was  allowed,  on  her  filing  her 
appeal  bond  in  the  sum  of  $300,  to  be  approved  by  the  court, 
together  with  her  bill  of  exceptions,  within  sixty  days  from 
that  date.     On  the  1st  day  of  June,  1887,  a  stipulation  in 
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writing  was  entered  into  and  signed  by  the  attorneys  of  the 
insurance  company  and  the  relator,  for  and  on  behalf  of  their 
respective  clients,  by  which  it  was  agreed  that  the  time  for 
Hiing  said  bill  of  exceptions  should  be  extended  for  the  period 
of  thirty  days,  from  and  after  the  time  originally  limited  by 
said  court  for  the  tiling  of  the  same,  and  on  the  same  day,  it 
being  one  of  the  days  of  the  May  term,  1887,  of  said  court,  an 
order  was  entered  in  said  cause  in  the  following  words :  "On 
the  stipulation  of  the  parties  hereto,  it  is  ordered  that  the 
time  for  filing  the  appeal  bond  and  bill  of  exceptions  herein, 
be,  and  is  hereby,  extended  until  the  9th  day  of  July  next" 

On  the  22d  day  of  June,  18S7,  the  relator's  attorney  having 
completed  his  draft  of  tlie  bill  of  exceptions,  ])resented  it  to 
the  respondent  and  requested  him  to  sign  it,  and  the  respond- 
ent thereupon  took  the  bill  and  wrote  thereon  as  follows: 
"  Presented  for  signature  June  22,  '87.  Hawes."  The  re- 
spondent then  directed  that  the  bill  be  delivered  to  tlie  attor- 
ney of  the  insurance  company  for  examination,  which  was 
done.  Various  circumstances  which  we  do  not  deem  it  mate- 
rial to  notice,  prevented  a  meeting  of  said  attorneys  before  the 
respondent  to  settle  tlie  bill  of  exceptions  until  some  time  in 
October,  1887,  when  all  proposed  amendments  to  said  bill  were 
passed  upon  and  settled, by  the  respondent;  but  being  in  doubt 
as  to  his  power  to  sign  the  bill  at  that  time,  he  took  that  ques- 
tion under  advisement  until  Xovember  3,  1887,  on  which  day 
he  decided  that  he  had  no  power  to  sign  said  bill  and  refused 
60  to  do. 

If  the  respondent  had  power  to  sign  the  bill  of  exceptions 
when  it  was  presented  to  him  on  the  22d  day  of  June,  he 
sliould  be  required  to  sign  it  now.  The  rule  is,  that  where  a 
l)arty  presents  his  bill  of  exceptions  to  the  Judge  who  tried 
the  cause,  for  his  signature,  within  the  time  prescribed  for  fil- 
ing the  same,  he  having  thus  done  all  that  he  can,  will  not  be 
prejudiced  by  the  neglect  or  refusal  of  the  Judge  to  sign  the 
bill  until  after  the  time  fixed  for  that  purpose  has  expired. 
Underwood  v.  Ilossack,  40  111.  98;  Magill  v.  Brown,  98  111. 
235;  Village  of  Hyde  Park  v.  Dunham,  85  111.  569;  Hake  v. 
Strubel,  121  111.  321. 
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The  time  limited  by  the  court  for  filing  the  bill  of  excep- 
tions at  the  time  of  entering  the  judgment  and  granting  the 
prayer  for  an  appeal,  expired  on  the  8th  day  of  June,  but  be- 
fore the  expiration  of  that  period,  though  at  a  subsequent 
term,  by  an  order  entered  in  term  time,  by  express  stipulation 
of  the  parties,  the  time  was  extended  thirty  days,  and  within 
the  time,  as  thus  extended,  the  bill  of  exceptions  was  presented 
to  the  respondent  for  his  signature.  The  theory  upon  which 
his  power  to  sign  the  bill  on  the  22d  of  June  is  denied,  is 
that,  at  the  adjournment  of  the  term  at  which  the  final  judg- 
ment was  rendered,  the  record  in  the  case  was  closed  and  was 
no  longer  within  the  power  of  the  court 

It  may  be  conceded  that,  in  theory  at  least,  the  record  was 
closed  4t  the  expiration  of  the  term,  but  that  theory,  so  far  as 
it  relates  to  the  bill  of  exceptions,  is  complied  with  by  an  en- 
forcement of  the  rule  of  practice  which  requires  that  bills  of 
exceptions,  though  in  fact  signed  and  sealed  long  after  the 
term,  should  purport  on  their  face  to  be  signed  and  sealed  at 
the  term.  While  such  is  doubtless  the  theory,  the  actual  fact, 
so  far  as  it  relates  to  the  proceedings  by  which  the  bill  is 
drafted,  settled,  signed  and  sealed,  is  that  those  matters  which 
necessarily  involve  the  exercise  of  both  judicial  and  ministe- 
rial functions,  are  all  to  be  performed  after  the  term  is  closed. 
In  this  respect  the  record,  though  closed,  in  theory,  at  the  end 
of  the  term,  is  not  so  in  fact,  and  all  the  proceedings  necessary 
to  complete  the  record,  so  far  at  least  as  they  involve  the  per- 
formance of  judicial  functions,  are  necessarily  as  completely 
"within  the  breast  of  the  Judge"  until  the  bill  is  settled  and 
signed,  as  are  the  records  of  the  court  during  the  term.  The 
bill  of  exceptions  when  signed  and  filed,  is  doubtless  to  be  re- 
garded as  a  part  of  the  records  of  the  term,  but  the  proceed- 
ings by  which  that  document  is  put  into  form  and  duly  authen- 
ticated are,  at  least  so  far  as  the  practical  fact  is  concerned, 
matters  which  are  not  closed  at  the  adjournment  of  the  term, 
but  which  are  subsequent  to  the  term,  and  which  may  be 
regarded,  when  the  term  of  the  court  ends,  as  "pending  and 
undisposed  of."  We  see  no  reason  then,  why  the  matter  of 
tfCttliDg  and  signing  the  bill  of  exceptions,  where  time  for  that 
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purpose  was  given,  may  not  be  regarded  as  continued,  by  o|)- 
eration  of  the  statute,  in  such  sense,  at  least,  as  to  vest  tlie  court 
with  power  over  tlie  subject  at  its  next  term,  provided  such 
term  intervenes  and  the  court  takes  action  before  the  period 
limited  has  expired. 

But  the  circumstances  of  this  case  do  not  require  a  decision 
of  the  question  here  suggested,  as  the  extension  of  tlie  time  to 
file  the  bill  of  exceptions  was  granted  by  the  court  upon  the 
express  stipulation  of  the  parties.  It  should  be  observed  that 
no  question  is  made  as  to  the  authority  of  the  respective  attor- 
neys to  enter  into  such  stipulation  for  and  on  behalf  of  their 
clients.  Such  authority  is  averred  in  the  petition,  and  is  not 
denied  or  questioned  by  the  answer  to  affidavits,  and  we  do  not 
understand  counsel  for  the  respondent  as  challenging  such  au- 
thority in  the  least.  Furthermore,  such  authority  must  have 
been  passed  upon  and  found  by  the  Superior  Court,  on  enter- 
ing the  order  extending  the  time  for  tiling  the  bill  of  excep- 
tions, as  the  order  recites  that  the  extension  of  time  was  made 
on  the  stipulation  of  the  parties^  which  could  only  be  true 
upon  the  theory  that  the  attorneys  had  competent  authority  to 
enter  into  the  stipulation,  so  as  to  make  their  act  in  law  the 
act  of  their  clients. 

Whatever  may  have  been  the  ]X)wer  of  tlie  court  in  the 
premises,  in  the  absence  of  a  stipulation,  we  can  not  doubt 
that  such  ]>ower  was  given  by  the  express  consent  of  the  par- 
ties themselves.  The  records  of  a  court  are  not  so  far  closed 
at  the  end  of  the  term  that  the  parties  may  not  apjiear  at  a 
subsequent  term  and  by  agieement,  authorize  the  court  to 
open  them  and  take  further  proceedings.  Can  it  be  doubted, 
for  example,  that,where  a  judgment  is  entered  by  default  atone 
term,  the  parties  may  not  appear  at  a  subsequent  term  and  by 
stipulation,  authorize  the  court  to  set  the  judgment  aside  and 
give  leave  to  the  defendant  to  defend?  Or  can  it  be  doubted 
that  where  a  decree  of  foreclosure  is  entered  at  one  term,  the 
parties  may  not  appear  at  a  subsequent  term  and  by  their 
agreement  authorize  the  court  to  vacate  the  decree,  and  enter 
a  new  decree  for  a  larger  or  smaller  sum,  or  permit  the  whole 
case  to  be  re-litigated?     We  see  no  reason,  either  in  law  or 
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public  policy,  why  any  proceeding,  however  final  or  conclusive, 
where  the  rights  of  no  third  party  have  intervened,  may  not 
be  opened  by  the  court,  where  all  the  parties  so  agree,  and 
the  court  be  thus  re-invested  with  jurisdiction  to  take  further 
proceedings  therein.  So  in  this  case,  if  all  proceedings  in 
relation  to  obtaining  a  bill  of  exceptions  were  to  be  regarded 
as  closed  at  the  expiration  of  the  time  limited  by  the  court  at 
the  preceding  term,  the  parties  had  clearly  the  power  and 
the  right  by  agreemelit,  to  open  them,'  and  thus  invest  the 
court  with  power,  by  an  order  entered  in  pursuance  of  their 
stipulation,  to  extend  the  time,  by  granting  a  further  period 
for  filing  the  bill  of  exceptions. 

But  it  is  said  that  the  Supreme  Court  has  taken  a  different 
view  of  the  law  in  the  recent  case  of 'Hake  v.  Strubel,  121 
111.  231.  We  do  not  so  understand  that  case.  Tliere  sixty 
days  were  given  to  file  the  bill  of  exceptions  and  before  the 
time  had  expired,  the  Judge,  in  vacation^  assumed  to  grant  an 
extension  of  the  time  and  the  question  presented  was,  whether 
a  Circuit  Judge  in  vacation  has  the  power  to  extend  the  time 
for  presenting  and  filing  a  bill  of  exceptions  beyond  the  time 
fixed  by  the  court  at  the  term  at  which  judgment  was  rendered 
and  still  make  the  bill  of  exceptions  a  pai*t  of  the  record.  The 
answering  of  this  question  in  the  negative  in  no  way  militates 
against  any  of  the  views  we  have  expressed.  It  can  not  be  and 
never  has  been  pretended,  so  far  as  we  know,  that  a  Judge  in 
vacation,  in  the  absence  of  express  statutory  authority,  can 
interfere  with  or  change  the  records  of  the  court  over  which 
he  presides.  Where  the  performance  of  particular  duties  in 
vacation  are  in  conformity  with  recognized  rules  of  practice, 
committed  to  him  by  an  order,  entered  in  term  time,  he  may 
perform  those  duties  according  to  and  within  the  terms  of  the 
order,  but  he  can  not  modify  or  enlarge  the  order  and  thus 
extend  his  powers. 

The  entry  of  orders  in  judicial  proceedings  are  judicial 
acts,  and  must  be  performed  by  the  court  when  in  session  and 
not  by  a  Judge  in  vacation.  As  said  in  the  case  last  cited, 
"the  making  of  the  order  allowing  appeal,  and  fixing  the 
amount  of  the  bond,  and  the  time  in  which  the  bond  and  bill 
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of  exceptions  in  the  cause  shall  be  presented  and  filed,  is  a 
judicial  act,  which  can  only 'be  performed  by  the  Judge  in 
term  time,  and  when  sitting  as  a  court.  The  making  of  the 
order  is  an  exercise  of  judicial  power  vested  in  the  presiding 
Judge,  but  the  order  when  made  is  tha  order  of  the  court.  If, 
then,  the  original  order  of  appeal,  providing  mier  alia^  within 
what  time  the  bill  of  exceptions  in  the  cause  might  be  pre- 
sented and  filed,  was  a  judicial  act  which  could  only  be  per- 
formed by  the  Judge  in  term  time,  and  when  sitting  as  a  court, 
as  we  have  seen  in  this  case,  it  follows  that  the  act  of  changing 
such  order  by  entering  another  order  extending  the  time  in 
which  the  bill  of  exceptions  in  the  cause  might  be  presented 
and  filed,  fourteen  days,  would  be  of  the  same  judicial  char- 
acter— an  executionof  judicial  power;  and  such  act  could  be 
performed  by  a  Judge  only  in  term  time." 

It  follows  necessarily  from  the  same  course  of  reasoning, 
that  the  Judge  was  powerless  to  change  the  order  in  vacation 
even  by  consent  or  stipulation  of  the  parties.  It  being  a  judi- 
cial act  which  the  Judge  had  no  power  to  perform  in  vacation, 
such  power  could  not  be  given  by  stipulation,  upon  the  prin- 
ciple that  jurisdiction,  so  far  as  ft  related  to  the  subject-matter 
of  judicial  action,  can  not  be  given  by  consent.  The  same  want 
of  judicial  power,  however,  does  not  exist  where  the  Judge  is 
sitting  as  a  court  There  the  jurisdiction  over  the  subject- 
matter  is  given  by  law,  and  the  Judge  has  power  to  enter  any 
proper  order,  where  there  is  jurisdiction  of  the  parties,  either 
by  the  service  of  process  or  by  voluntary  consent. 

We  are  of  the  opinion  that  the  respondent  had  the  power  to 
sign  and  seal  the  bill  of  exceptions  in  the  present  case,  at  the 
time  it  was  presented  to  him  for  his  signature,  and  having 
the  power,  it  was  his  duty  so  to  do.  It  appearing  that  the  bill 
of  exceptions  has  been  settled  and  all  disputes  in  respect  to  its 
contents  decided,  so  that  nothing  remains  to  be  done  but  the 
ministerial  act  of  signing  and  sealing  the  document  as  prepa*  cd 
and  settled,  a  perem})tory  writ  of  7nanda?nu3  wUl  be  awarded 
commanding  the  respondent  to  sign  and  seal  the  same. 

Perem^ptory  mandamus  awarded. 
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William  A.  Tyler 

V. 

John  B,  Tyler.  in^l 

TS    3121 

Trusts — Creation  of-— Words — Real  and  Personal  Property — Fraudu- 
lent Conveyances  to  Trustee— Constructive  and  Express  Trusts — When 
Equity  Will  Execute — Fraud  as  a  Defense — Husband  and  Wife — Convey- 
ance to  Defraud  Wife, 

1.  No  particular  form  of  words  is  necessary  to  create  a  trust  or  to  make 
the  person  declarfng  the  trust  a  trustee.  Where  a  person  orally  or  in  writing 
explicitly  or  impliedly  declares  that  he  holds  personal  property  in  present i 
for  another,  such  declaration  constitutes  him  a  trustee  of  such  property  in 
an  expressed  trust  for  such  other  person.  The  same  principle-^  of  construc- 
tion apply  to  a  declaration  of  a  trust  in  real  property,  except  that  such  dec- 
laration must  he  in  writing. 

2.  Where  either  personal  or  real  property  is  held  in  trust,  the  beneficial 
interest  in  the  property  is  vested  in  the  cestui  que  trust  and  he  is  entitled 
to  the  aid  of  a  court  of  chancery  to  enforce  the  trust. 

3.  The  court  will  not  refuse  to  enforce  an  express  trust  for  the  reason 
that  the  conveyance  to  the  trustee,  who  has  declared  the  trust,  was  to  delay, 
hinder  and  defraud  the  grantor's  wife  in  obtaining  alimony  and  mainte- 
nance in  a  suit  which  it  was  apprehended  she  was  about  to  commence. 

4.  A  secret  trust  is  one  that  is  constructive  as  distinguished  from  one 
that  is  expressed. 

5.  A  court  of  chancery  will  not  execute  a  secret  trust  in  behalf  of  the 
fraudulent  grantor,  because  equity  will  not  construct  a  trust  upon  a  basis  of 
fraud,  but  equity  will  enforce  an  express  trust  if  well  created.  The  trustee 
Ciin  not  revoke  a  beneficial  interest  which  by  his  own  act  has  vested,  by  set- 
ting up  a  fraud  in  which  he  has  participated. 

6.  It  seems  that  a  transfer  of  property,  real  and  personal,  made  to  defeat 
or  hinder  a  wife  from  obtaining  support  or  alimony,  is  subject  to  the  same 
rules  as  if  made  to  hinder  and  defraud  creditors. 

[Opinion  filed  Febrnary  1,  1888.] 

Appeal  from  the  Superior  Conrt  of  Cook  County ;  the  Hon. 
GwYNN  Gabnett,  Judge,  presiding. 

Messrs.  Hutchinson  &  Luff,  for  appellant. 

Messrs.  Robebts,  Hutchinson  &  Thomas,  for  appellee. 
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Fie  who  comes  into  a  court  of  equity  must  come  with  clean 
hands,  and  a  court  of  equity  will  not  interfere  in  behalf  of  a 
fraudulent  grantor.  Dunaway  v.  Robertson,  95  111,  419; 
Eyan  v.  Ryan,  97  III.  3S;  Miller  v.  Marckle,  21  111.  152. 

In  Phelps  V.  Curtis,  80  111.  109,  it  was  held  not  necessary  to 
render  conveyance  fraudulent  that  there  should  have  been  any 
actual  defrauding  of  creditors  intended.  It  is  sufficient  if 
there  was  a  purpose  to  place  it  beyond  tlieir  reach  for  the  time 
being.  Citing  Ncsbit  v.  Digby,  13  111.  387;  Fitzgerald  v. 
Forristal,  48  111.  228. 

It  is  not  necesKiry  that  the  intention  or  purpose  shoulrl  be 
to  actually  defraud  the  wife.  It  is  sufficient  if  the  purpose 
was  to  place  property  beyond  her  reach  for  the  time  being. 
Phelps  V.  Curts,  80  111.  109. 

A  conveyance  fraudulent  in  part  is  fraudulent  in  toto.  Ward 
V.  Enders,  29  111.  519;  Russell  v.  Warner,  37  IST.  Y.  591; 
McQuade  v.  Rosencranz,  36  O.  S.  442 ;  Mitchell  v.  Beale,  8 
Yerg.  140. 

A  wife,  as  to  her  right  of  support  and  maintenance  or  ali- 
mony, is  as  much  within  the  statute  as  a  creditor.  She  may 
be  regarded  as  a  qimsi  creditor,  or  one  of  the  "'others''  men- 
tioned in  the  statute.  Draporv.  Draper,  6S  III.  17.  See  also 
Nix  V.  Nix,  10  Ileisk.  546 ;  Livermore  v.  Boutelle,  11  Gray, 
290 ;  Lonsdale  Estate,  28  Pa.  St.  413.    . 

Courtsof  equity  will  always  refuse  a  decree  for  specific  per- 
formance when  the  contract  is  fraudulent.  1  Pomeroy  Eq.  400 ; 
Bump  Fraud.  Con.  447;  Waterman  Specific  Per.,  340;  Wait 
Fraud.  Con.  521 ;  Taylor  v.  Merrill,  55  111.  52;  Tamm  v.  La- 
valle,  92  111.  263. 

MoRAN,  P.  J.  The  appellant,  William  A.  Tyler,  in  May, 
1885,  and  when  he  was  about  sixty-four  years  of  age,  married 
for  his  second  wife  a  lady  who  was  less  than  half  his  age. 
The  marriage  took  place  in  the  State  of  New  York  and  the 
parties  thereto  resided  there  until  the  final  separation  between 
them.  Appellant  was  the  owner  of  a  large  amount  of  prop- 
erty, consisting  of  notes  and  mortgages  and  some  real  estate, 
which  latter  was  situated  in  the  State  of  New  York.     Shortly 
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after  the  marriaa:e  diflferences  arose  between  appellant  and  hia 
wife  and  it  became  apparent  that  they  would  not  be  able  to 
contume  to  live  together,  and  appellant  was  afraid  that  his 
wife  would  commence  legal  proceedings  against  him  for  sup- 
port. Under  the  influence  of  this  fear,  that  his  property 
would  be  subjected  to  the  demands  of  his  wife,  he  sought  the 
aid  and  confidence  of  his  son,  the  appellee,  and  on  the  27th  of 
August,  1885,  there  was  executed  an  agreement  in  writing 
between  appellant  and  appellee,  whereby  there  was  trans- 
ferred to  appellee  certain  mortgages,  securities  and  notes 
which  in  said  agreement  are  particularly  described  and  enit- 
merated,  and  which  amounted  in  the  aggregate  to  about  §80,- 
000.  There  was  in  said  agreement  a  recited  consideration  for 
paid  transfer  of  $10,000  paid  by  said  appellee,  and  an  agree- 
ment that  he  would  pay  to  appellant  during  the  term  of  his 
natural  life,  the  sum  of  $10,000  per  annum  in  semi-annual 
payments,  to  be  made  only  upon  the  consideration  that  said 
sum  should  be  necessary  for  the  suppprt  of  appellant,  and 
upon  the  personal  demand  of  appellant,  but  when  demanded 
said  appellee  was  not  to  refuse  payment  on  the  ground  that 
the  sum  was  not  necessary  for  support.  Said  instrument  was 
signed  by  appellant  and  appellee  and  was  left  in  the  custody 
of  the  lawyer  who  drew  it.  A  portion  of  the  securities  men- 
tioned in  it  were  then  and  there  delivered  to  appellee  and 
others  of  them  subsequently. 

Afterward  and  in  the  month  of  September,  appellant  pro- 
cured to  be  conveyed  to  appellee  certain  real  estate  situate  in 
the  State  of  New  York.  In  April,  1886,  appellant  filed  his 
bill  in  the  court  below,  seeking  the  aid  of  the  court  to  compel 
appellee  to  surrender  back  to  him  the  said  securities  transferred 
and  to  reconvey  the  said  real  estate.  The  bill  set  forth,  as 
grounds«for  equitable  relief  in  substance,  that  at  the  time  the 
transfers  and  conveyances  were  made  the  appellant  was  in  a 
weak  state  of  mind,  and  that  said  conveyances  and  transfers 
were  made  upon  the  suggestion  and  advice  and  through  the 
influence  of  appellee,  who  took  advantage  of  appellant  to  pro- 
cure the  said  transfers  and  conveyances,  and  also  that  by  cer- 
tain writings  executed  by  appellee  and  delivered  to  api)ellant, 
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appellee  constituted  himself  the  trustee  of  appellant,  and  held 
for  appellant  the  legal  title  to  said  real  estate  and  said  securi- 
ties, and  in  and  by  said  writings  vested  the  beneticial  and 
equitable  title  to  said  land  and  said  securities  in  appellant. 

Appellee  placed  his  defense  on  a  denial  of  the  allegation 
that  he  had  procured  the  conveyances  or  transfers  to  be  made 
to  him,  or  that  he  had  taken  advantage  of  appellant,  and  set 
up  that  the  purpose  of  the  said  conveyances  and  transfers  on 
the  part  of  appellant,  were  to  hinder,  delay  and  defraud  his 
wife,  with  whom  he  had  had  serious  trouble,  a'nd  who  was  at 
the  time  about  to,  and  afterward  did  commence  against  appel- 
lant a  suit  for  separate  maintenance,  and  in  which  a  decree 
against  appellant  was  entered,  and  that  the  agreements  to  pre- 
convey  the  land  and  to  surrender  back  the  securities  were 
executory  contracts  and  were  secret,  and  part  of  the  plan  to 
defraud  said  wife  of  appellant,  and  that  they  did  not  create  a 
trust. 

The  court  on  the  hearing  found  that  certain  of  the  securities 
mentioned  in  the  agreement  between  appellant  and  appellee 
had  never  been  in  fact  delivered  to  appellee,  and  such  were 
declared  to  be  still  the  property  of  appellant,  and  ordered  that 
as  to  such  of  the  securities  as  were  delivered  to  appellee,  the 
court  would  not  aid  appellant  by  decreeing  their  surrender 
and  that  the  court  would  not  compel  appellee  to  reconvey  the 
real  estate. 

An  examination  of  the  evidence  contained  in  the  record,  sat- 
isfiesus  that  the  lea  rned  chancellor  who  tried  this  case  in  the 
court  below,  was  clearly  right  in  the  conclusion  reached  by  him, 
that  the  design  of  the  conveyances  and  transfers  from  appellant 
to  appellee  was  to  delay,  hinder  and  defraud  the  wife  of  appel- 
lant in  obtaining  alimony  and  maintenance  in  the  suit  which  it 
was  apprehended  she  was  about  to  commence  against  him;  that 
the  design  to  so  hinder  and  defraud  originated  with  appellant, 
and  while  appellee  became  his  willing  instrument  in  aidingthe 
design,  he  did  not  overmaster  appellant  or  take  advantage  of 
him,  and  that  therefore  appellant  and  appellee  were  in  the 
matter  of  the  conveyance  of  said  real  estate,  and  the  transfer 
of  said  securities  in  jpari  delicto — equals  in  guilt.     We  will 
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assume  (for  the  purposes  of  this  case,  in  the  view  we  feel  com- 
pelled to  take  of  it),  but  without  intending  to  decide  the  point, 
that  the  court  below  was  riglit  in  treating  a  transfer  of  prop- 
erty, real  or  personal,  made  to  defeat  or  hinder  a  wife  from 
obtaining  support  or  alimony,  as  subject  to  the  same  rule  as 
though  the  conveyance  was  made  to  hinder  and  defraud  an 
ordinary  creditor. 

It  is  too  well  settled  to  need  the  citation  of  authority  to  sup- 
port the  statement,  that  a  court  of  equity  will  not  aid  a 
grantor  to  recover  from  the  grantee  property  conveyed  for 
the  purpose  of  hindering,  delaying  or  defrauding  creditors,  by 
raising  a  trust,  or  constructing  out  of  the  transaction  a  trust 
upon  the  ground  that  the  conveyance  was  without  considera- 
tion. Neither  will  equity  specifically  perform  a  contract  to 
reconvey  made  by  the  fraudulent  grantee.  What  the  parties 
have  executed  for  a  fraudulent  purpose  the  court  will  not  aid 
cither  party  to  disturb.  What  the  parties  have  fraudulently 
contracted  to  execute,  the  court  will  refuse  to  compel  the  con- 
tractor  to  perform. 

But  while  equity  will  not  raise  or  create  a  trust,  when  the 
consideration  is  founded  on  fraud,  yet  where  a  party  consti- 
tutes himself  a  trustee  by  a  sufficient  declaration  of  trust,  t  o 
that  the  trust  is  complete  and  express,  it  will  not  permit  the 
trustee  to  defeat  the  trust  or  refuse  to  perform  it,  by  the  sug- 
gestion that  the  property  of  which  the  trust  is  declared  was 
delivered  to  him  in  the  execution  of  a  fraudulent  purpose.  / 
In  Fast  V.  McPherson,  9f  111.  496,  this  principle  was  applied  // 
by  the  Supreme  Court.  There  Fast,  the  "appellant,  who  was  ' 
trustee  by  an  express  trust,  set  up  to  defeat  his  declaratiop  of 
trust,  that  the  property  had  been  originally  conveyed  to 
defraud  creditors,  but  the  court  said:  "Tlie  same  principle 
which  would  have  precluded  appellee  from  alleging  that  a 
deed  absolute  on  its  face  and  unaccompanied  or  followed  by 
an  express  declaration  of  trust,  was,  in  fact,  held  in  secret  trust 
60  as  to  defeat  or  delay  creditors,  etc.,  precludes  Fast  from 
alleging,  as  an  excuse  for  his  breach  of  trust,  that  he  executed 
the  declaration  of  trust  in  order  that  creditors  might  bo 
defeated  or  delayed.     Neither  party  is  allowed  to  base  a  right 
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them  for  him  and  deliver  them  up  with  all  interest  accrued  on 
them  upon  demand.  The  agreement  is  "  to  surrender  back  to 
him  certain  personal  property  heretofore  transferred  to  me 
*  *  *  by  said  William  A.  Tyler,  together  with  interest 
due  upon  the  sureties  whenever  demand  is  made  by  said  Will- 
iam A.  Tyler."  There  is  nothing  executory  al)out  this  instru- 
ment except  the  agreement  to  surrender  back  the  property. 
The  words  used  are  not  those  of  one  who  intends  to  sell  or 
transfer  his  own  property  and  binds  himself  to  do  so  in  the 
futu:e.  They  are  the  words  of  a  bailee  who  acknowledges 
that  he  has  received  certain  securities  of  value  which  he  is  to 
give  back  with  the  interest  that  shall  accumulate  thereon. 
The  securities  are  not  beneficially  his,  but  have  been  transferred 
to  him  and  he  is  to  be  charged  with  them,  and  in  specie  he 
is  to  surrender  them  back  on  demand  and  account  for  tlio 
interest. 

Tlie  words,  "  and  for  which  I  bind  myself  and  my  heirs  for 
the  above  amounts  and  the  said  accumulated  interest,"  do  not 
add  to  or  change  the  signification  of  tlie  writing.  They  amount 
to  nothing  more  than  an  agreement  to  account,  and  such  obli- 
gation would  arise  without  the  words.  The  agreement  to 
surrender  back,  which  is  executory,  is  but  an  agreement  tcr 
clothe  the  beneficial  owner  with  the  legal  title  and  indicia  of 
ownership,  and  if  not  expressed  would  be  implied  in  a  decla- 
ration of  trust,  whether  of  real  estate  or  personal  property,  in 
which  the  cestui  qice  trust  was  given  the  power  to  terminate 
the  trust.  The  trustee  has  agreed  to  do  that  which,  having 
admitted  himself  to  be  a  trustee,  equity  will  compel  him  to  do, 
not  by  way  of  specifically  performing  a  contract,  but  in  execut- 
ing the  trust.  There  is  a  difference  between  a  trust  and  a 
contract,  and  the  one  will  bo  enforced  when  the  other  can  not 
be.     Crawford's  Appeal,  61  Pa.  St  52. 

Counsel  for  appellee  are  mistaken  in  supposing  that  the 
trust  declared  by  this  writing  is  a  secret  trust.  The  secret 
trust  which  the  courts  denounce  and  refuse  to  enforce,  is  not 
an  express  trust,  but  a  trust  which  is  attempted  to  be  raised 
upon  the  facts.  A  secret  trust  is  a  constructive  trust  as  dis- 
tinguished from  an-  expressed  trust.     This  secret  or  consti-uct- 
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ive  trust  is  raised  upon  a  conveyance  which  is  in  form  absolute, 
and  while  the  existence  of  such  a  trust  enables  creditors  to 
avoid  the  conveyance,  the  court  will  not  execute  it  in  behalf 
of  the  fraudulent  grantor,  because  equity  will  not  construct  a 
trust  upon  the  basis  of  a  fraud.  The  creditor  can  reach  the 
property  of  his  debtor  held  upon  an  express  as  well  as  that 
held  on  an  implied  or  secret  trust,  but  the  difference  is  that 
equity  will  enforce  the  express  trust,  where  well  created,  and 
that  the  trustee  can  not  revoke  the  beneficial  interest  which 
by  his  own  act  he  has  vested,  by  setting  up  a  fraud  in  which 
he  has  jmrticipated.  In  pa/ri  delicto  portior  /sst  conditio  de- 
fendentio^  what  has  been  executed  between  the  parties  can 
not  be  defeated  or  undone  by  the  suggestion  of  either  as 
against  the  other,  of  the  fraud  of  which  they  were  equally 
guilty.  The  evidence  which  supports  the  trust  here  asserted 
is  found  in  the  writing  itself  and  the  cestui  que  trust  is  not 
compelled  to  resort  to  the  fraudulent  transaction  to  establish 
his  right.  The  writing  is  supported  by  the  testimony  of  wit- 
nesses in  the  record  that  appellee  at  different  times  declared 
that  he  held  these  securities  in  trust  for  his  father.  Such 
parol  declarations  are  admissible  to  establish  a  trust  in  personal 
property,  and  are  competent  to  be  considered  in  this  case  as 
confirming  the  construction  which  we  have  given  to  the 
writing. 

It  follows  that  the  appellee  should  have  been  held  a  trustee 
for  appellant  under  the  complete  express  trust  declared  by 
liim  and  should  have  been  decreed  to  transfer,  surrender  and 
account  for  the  securities  mentioned  therein. 

As  to  the  real  estate  situated  in  New  York,  we  think  the 
trust  quite  as  clear,  if  not  more  clear,  than  that  established  of 
the  personal  property.  It  appears  that  appellant  had  conveyed 
to  one  Henry  A.  Sheldon,  a  resident  of  the  State  of  New 
York,  two  farms  situate  in  said  State,  and  which  are  known 
to  and  described  by  the  parties  and  witnesses  in  this  case  as 
the  Wliitney  Point  Farm  and  the  John  Slack  Farm.  Sheldon 
gave  his  note  for  $5,000  to  appellant  for  the  farms,  but  it  is 
clear  that  the  conveyance  was  not  hona  fide^  but  was  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  appel- 
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lant's  wife  in  any  proceeding  she  might  bring  against  hin^^  A 
few  days  after  the  deed  to  Sheldon  appellee  paid  Sheldon  the 
Bum  of  85,100  and  Sheldon  conveyed  the  property  to  appellee. 
Appellant  fnrnibhed  to  ap|jellee  the  money  which  appellee 
paid  to  Sheldon  and  with  the  money  so  received  Sheldon  paid 
his  $5,000  note  to  appellant.  After  the^conveyance  from  Sliel- 
don  to  appellee,  the  following  writing  was  signed  by  appellee 
and  delivered  to  appellant. 

"BiNOHAMTON,  N.  Y.,  September  11,  18S5. 
*'  I  have  received  tlie  value  of  the  lands  this  day  deeded  to 
me  by  Henry  A.  Sheldon  and  wife,  of  William  A.  Tyler,  and 
I  bind  myself,  heirs  and  assigns,  to  give  him  as  good  title  on 
demand  as  I  received,  for  value  received. 

"J.  J3.  Tyler." 

This  is  a  plain  acknowledgment  that  appellee  liolds  the 
legal  title  of  said  lands  for  appellant.  The  value  of  the  lands 
is  admitted  to  have  been  received  from  apf)ellant,  and  this 
can  only  be  construed  as  an  admission  that  the  beneficial  inter- 
est in  the  land  is  in  appellant,  formal  words  or  technical 
terms  being  unnecessary  in  such  an  instrument  Any  words 
which  sufliciently  declare  the  trust  will  vest  the  equitable  title. 
It  is  unnecessary  to  re|)eat  here  the  considerations  or  the  cita- 
tions to  the  authorities  which  led  us  to  the  conclusion  that  the 
writing  referring  to  the  securities  declared  an  express  trust. 
The  same  principles  of  construction  apply  to  trusts  of  real 
e.-itate  that  ai)[)ly  to  trusts  of  ])ersonalty,  save  only  that  a  trust 
of  real  estate  can  only  be  evidenced  or  manifested  by  a 
writing,  while  that  of  personalty  may  be  declared  by  parol. 
When,  however,  a  trust  of  either  the  one  or  the  other  is  de- 
clared, the  equitable  interest  in  the  property  is  at  once  vested 
in  the  cestui  que  trust.  Equity  regards  only  the  beneficial 
estate,  the  equitable  title,  and  it  is  believed  that  no  case  can  be 
found  when  equity  has  refused  to  execute  a  trust  actually 
declared  and  vested. 

We  have  already  seen  that  the  court  will  not  refuse  to 
enforce  such  a  trust  for  the  reason  that  the  conveyance  to  the 
trustee,  who  has  declared  the  trust,  was  for  tlie  fi-audulent 
purpose  of  liindering  or  delaying  creditors. 
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The  view  we  have  taken  in  this  case  is  one  that  courts  have 
seldom  had  occasion  to  announce,  because  the  discussion  of 
trusts  connected  with  conveyances  made  to  defraud  creditors 
have  generally  related  to  the  secret  or  constructive  trusts 
which,  as  a  badge  of  fraud-,  aids  the  creditor  to  avoid  the  con- 
veyance and  allows  the  perfidit)us  friend  or  relative  to  retain 
the  fruit  of  the  fraud  in  which  he  has  participated,  as  against 
his  particeps  criminis.  While  we  do  not  question  the  wisdom 
of  this  rule,  which  is  firmly  established  in  this  State,  it  must 
be  admitted  that  it  has  frequently  operated  to  sustain  double 
fraud.  The  "  greed  of  mammon "  which  has  induced  the 
trusted  friend  or  the  favorite  son  to  cruelly  abuse  and  outrage 
the  confidence  reposed,  and  to  disappoint  the  hope  by  the 
basest  moral  treachery,  must,  under  such  rule,  be  satiated,  and 
the  false  friend  be  allowed  to  retain  the  ill-gotten  portion. 

We  confess  that  we  apply  to  the  facts  of  this  case  with  con- 
siderable judicial  satisfaction  a  well  established  rule  of  equity, 
which  will  operate  to*  defeat  the  attempted  treachery  of  this 
son  toward  his  father. 

Tlie  decree  of  the  Superior  Court  will  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  requiring 
the  said  appellee  to  surrender,  transfer  and  set  over  to  appel- 
lant, and  to  fully  account  to  him  for  all  securities  referred  to 
him  in  said  declaration  of  trust,  bearing  date  August  27, 1885, 
and  also  requiring  said  appellee  to  convey  by  proper  deed  to 
appellant,  the  legal  title  to  the  said  land  situate  in  the  State 
of  New  York  and  referred  to  in  the  declaration  of  trust  dated 
September  11,  1885,  and  signed  by  said  appellee. 

lieversed  and  remanded. 
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)  ^^        Edward  8.  Kiohards  and  John  W.  Maynard 

V. 

Lake  Shore  &  Michigan  Southern  Railway  C!om- 

PAJfY. 

Jurisdiction — Equity — Waiver  ^  Object ion^-Poufer  qf  Court  to  Interest 
Objection — Breach  qf  Contract — Damages, 

1.  A  court  of  chancery  can  not  bs  compelled,  by  stipalation  of  the  par^ 
ties  waiving  objection  to  the  jur\^diction»  to  entertain  a  bill  where  the 
proper  remedy  is  at  law,  and  where  the  case  is  wholly  foreign  to  its  own 
jurisdiction. 

2.  Where  the  parties  interpose  no  objection  to  the  jurisdiction,  it  is 
within  the  power  of  the  court  at  any  time  to  interpose  the  o  bjection  for  its 
own  protection. 

8.  The  subject-matter  of  a  bill  filed  purely  and  solely  for  the  recovery 
of  damages  for  breaches  of  a  contract,  is  wholly  foreign  to  the  jurisdiction 
of  a  court  of  chancery. 

[Opinion  filed  February  8, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwYNN  Garnett,  Judge,  presiding. 

The  appeal  in  this  case  is  from  a  decree  of  the  court  beloMr 
sustaining  a  demurrer  to  a  bill  in  chancery,  and  dismissinor  the 
bill  at  complainants'  costs  for  want  of  equity.  Tlie  bill  alleges 
that  on  the  2d  day  of  January,  1884,  Edward  S.  Richards,  one 
of  the  complainants,  entered  into  an  agreement  in  writing  with 
the  Lake  Shore  &  Michigan  Southern  liailway  Company,  the 
expressed  object  of  which  was  to  ])rocure  a  clieaj)er  method 
of  transferring  grain,  mill  feed  and  seeds  from  one  car  to 
another  than  was  then  employed  by  said  company,  and  for 
that  ])nrpose  to  use  a  device  of  said  Richards,  secured  to  him 
by  letters-patent  from  the  United  States.  Said  agreement 
recited  tliat  said  Richards  intended  to  erect  a  grain  transfer 
house  on  certain  property  in  the  agreement  described,  for  the 
purpose  of  so  liandling,  weighing  and  transferring  in  bulk 
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sach  grain,  mill-feed  and  seeds  as  might  be  delivered  to.  him 
for  that  purpose  by  said  company,  and  it  was  thereupon  agreed 
that  said  company,  for  a  certain  consideration,  granted  and 
leased  to  said  Richards,  for  the  term  of  ten  years,  certain 
grounds  on  which  to  erect  said  transfer  liouse,  and,  as  soon  as 
said  house  should  be  constructed,  to  build  and  maintain  on  said 
grounds,  and  through  said  house,  the  tracks,  etc.,  necessary  for 
the  transaction  of  the  business  contemplated  by  the  agreement, 
and  do  all  switching  of  loaded  and  empty  cars  to  and  from 
said  transfer  house  at  its  own  expense ;  and  in  case  there 
should  be  any  saving  to  it  in  the  switching,  weighing  and  trans- 
fer of  its  products  through  the  methods  and  devices  of  said 
Richards  over  and  above  the  actual  cost  of  doing  the  same 
work  by  the  ways  and  methods  then  in  use  by  said  company, 
to  pay  the  amount  thereof  to  be  ascertained  in  accordance 
with  certain  rules  specifically  laid  down  in  said*  agreement 
to  said  Richards,  such  payments  to  bo  made  on  or  before  the 
middle  of  each  month  for  the  month  preceding. 

Said  Richards  agreed  on  his  part  to  build  said  transfer  house 
in  accordance  with  his  said  patented  device,  and  to  maintain 
the  same  for  said  period  of  ten  years,  and  furnish  said  build- 
ing with  scales  and  other  devices  necessary  for  properly  weigh- 
ing and  transferring  said  commodities,  at  his  own  cost,  and  to 
receive,  weigh  and  transfer  the  same  with  promptness  and 
dispate]^,  at  his  own  costs  and  expense.  And  it  was  mutually 
agreed  that  said  Richards  should  have  charge  of  the  operation 
of  the  transfer  house,  and  of  the  employes  connected  there- 
with, and  have  for  his  own  use  all  the  emoluments  and  profits 
of  the  business;  that  all  shipments  originating  at  points  west 
of  Chicago,  and  properly  billed  through  to  eastern  points  and 
requiring  transfer  through  said  house  should  be  classed  as 
'*  through  shipments,"  and  transferred  in  the  same  manner  as 
re-consigned  property,  it  being  agreed  that  said  company 
should,  under  no  circumstances,  be  charged  weights  upon  any 
transfers  made  tlirough  said  house,  but  the  right  was  reserved 
to  said  Richards  to  charge  such  fees  as  might  be  agreed  upon 
between  him  and  the  owners  of  the  property  for  weights  and 
ti'ausfer,  and  for  such  other  services  as  he  might  render  in  con- 
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nection  therewith.  It  was  further  agreed  that  said  Eichards 
should  receive  his  compensation  for  his  time,  labor  and  invest- 
ment, except  as  to  the  saving  in  the  cost  of  transferring  said 
commodities  above  specified,  from  the  weighing  of  property 
passing  through  said  house,  and  from  the  owners  of  said 
])roperty  and  not  from  said  company,  and  that  said  company 
should  not  make  use  of  the  weights  obtained  from  said  Rich- 
ards in  the  conduct  of  its  business  for  any  other  purpose  than 
billing  the  property  to  its  destination,  but  upon  request  of 
said  Richards,  should  collect  the  weighing  charges  in  the  same 
manner  as  other  advanced  charges  are  collected,  and  pay  the 
same  to  him  monthly. 

It  was  further  agreed  that  if  said  transfer  house  should  fur- 
nish inadequate  facilities,  said  Richards  should  erect  addi- 
tional buildings  on  grounds  to  be  furnished  by  said  company 
for  that  purpose;  that  in  case  of  differences  between  said  par- 
ties as  to  the  meaning  or  execution  of  said  contract  the  matter 
should  be. subuiitted  to  arbitration ;  that  at  the  expirati<m  of 
the  agreement  it  should  be  oj>tionai  with  said  company  to 
retain  said  buildings  with  all  the  devices,  equipments  and 
instrumentalities  then  in  use,  paying  to  said  Richards  their 
value  to  be  ascertained  by  appraisement;  that  if  said  company 
neglected  for  twenty  days  to  exercise  its  option,  said  Richards 
should  have  ninety  days  thereafter  to  remove  said  buildings 
and  equipments  and  surrender  to  said  company  said  groun<ls; 
that  during  the  term  said  company  should  pay  all  taxes  and 
assesisments  on  the  grounds  and  said  Richards  on  the  buildings 
and  equipments;  that  said  company  should  render  to  said 
Richards  monthly  accounts  of  the  business  done  under  said 
agreement. 

The  bill  alleges  that  on  the  23d  day  of  January,  1884,  said 
Richards  assigned  all  his  interest  in  said  agreement  to  the  firm 
of  Richards,  Maynard  &  Company,  coin  posed  of  said  Rich- 
ards and  John  W.  Maynard,  the  other  complainant;  that 
immediately  thereafter  the  complainants  commenced  the  erec- 
tion of  said  transfer  house,  and  completed  the  same,  with  the 
equipments,  on  or  about  June  24,  1884,  and  that  they  theie- 
upon  entered  upon  the  business  of  transferring  and  weighing 
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the  commodities  specified  in  said  agreement;  that  they  could 
not  conveniently  transfer  mill-feed,  and  that  they  therefore 
waived  their  right  to  be  given  the  business  of  transferring 
that  commodity ;  that  by  the  terras  of  the  agreement  it  \vas 
the  duty  of  said  company  to  deliver  to  the  complainants  for 
the  purpose  of  being  transferred  and  weighed,  all  the  grain 
and  seeds  to  be  transferred  by  said  company  from  cars  of 
western  and  other  connecting  railroads  to  cars  used  by  said 
company  in  transporting  such  grain  and  seeds  over  its  railway 
to  eastern  points,  from  the  date  last  mentioned  to  the  end  of 
said  term  of  ten  yeai-s;  that  it  was  its  duty  not  to  make  use  of 
the  weights  obtained  from  the  com[)lainants  for  any  other 
purpose  than  bilh'ng  said  commodities  to  their  destination  at 
eastern  points;  that  it  was  tlie  duty  of  said  company  to  assist 
the  complainants  in  every  rea6(»n:ible  way  in  collecting  their 
charges  for  the  weighing,  of  grain  and  seeds  of  the  owners 
thereof  and  to  do  nothing  to  prevent  the  complainants  from 
charging  and  collecting  such  fees ;  and  that  it  was  the  duty  of 
said  comi)any  to  submit  any  matter  of  difference  arising 
between  it  and  the  complainants,  in  the  course  of  said  business, 
to  arbitration. 

The  bill  alleges  breaches  of  said  agreement  in  refusing  to 
deliver  to  the  complainants,  in  their  transfer  house,  for  the 
purpose  of  being  transferred  and  weighed,  all  the  grain  and 
seeds  which  were  transferred  from  the  cars  of  western  and 
connecting  raih'oadsto  cars  used  by  said  company  in  transport- 
ing the  same  over  its  railway  to  eastern  points,  and  states 
specific  instances  in  which  said  com|)any  had  been  guilty  of 
such  breaches  of  its  agreement;  also  in  obtaining  weights 
from  the  complainants  in  the  course  of  its  business  for  other 
purposes  than  billing  the  property  to  its  destination,  and  giving 
and  selling  such  weights  to  western  railroads  connecting  with 
said  company's  railway,  the  number,  of  car  loads  of  grain  and 
seeds  of  which  the  weights  had  been  thus  obtained  and  improp- 
erly used  by  said  company  being  particularly  specified ;  also  in 
failing  to  assist  the  complainants  in  every  reasonable  way  in 
collecting  their  fees  and  charges  for  weighing  a  large  number 
of  carloads  of  grain  and  seeds  and  in  hindering  and  preventing 
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tlie  complainants  from  charging  and  collecting  tlieiy  fees  upon 
a  large  number  of  other  car  loads  of  grain  and  seeds ;  also  in 
refusing  to  submit  the  difierenccs  arising  between  said  compaDy 
and  the  complainants  out  of  said  business  to  arbitration ;  that  in 
consequence  of  said  breaches  of  said  agreement,  the  complain- 
ants have  been  deprived  of  large*  and  divers  profits,  amounting 
to  the  sum  of,  to  wit,  $250,000.  The  bill  prays  that  a  decree 
may  be  entered  to  establish  the  damages  suffered  by  the  com- 
plainants in  consequence  of  said  breaches  of  said  agreement  by 
said  company,  and  that  they  may  have  a  judgment  therefor, 
and  also  a  general  prayer  for  relief. 

To  said  bill  said  company  filed  a  demurrer  for  want  of 
equity,  but  afterward  said  company  came  by  its  solicitor  and 
filed  a  stipulation,  as  follows: 

"The  defendant  waives  the  objection  to  the  jurisdiction  of  a 
court  of  equity  in  said  cause  which.might  arise  on  the  possible 
ground  of  there  being  a  remedy  at  Jaw,  hereby  intending  no  ^ 
to  waive  any  other  defense,  objection  or  exception  whatever.' 

The  court,  notwithstanding  said  stipulation,  sustained  the 
demurrer  and  dismissed  the  bill  for  want  of  equity. 

Messrs.  Gardner,  McFadon  &  Gardner  and  Smith  & 
Pence,  for  appellant 

Mr.  Pliny  B.  Ssoth,  for  appellee. 

Bailey,  J.  The  bill  in  this  case  is  filed  purely  and  solely  for 
the  recovery  of  damages  for  breaches  of  a  contract.  No  other 
relief  is  asked  and  no  ground  for  any  other  relief  is  alleged,  the 
subject-matter  of  the  bill  thus  being  wholly  foreign  to  the  juris- 
diction of  a  court  of  chancery.  The  case,  therefor,  is  purely 
one  of  legal  as  distinguished  from  equitable  cognizance.  To 
ftuch  a  bill  the  court  below  has  sustained  a  demurrer  for  want 
of  equity,  notwithstanding  the  stipulation  of  the  defendant 
waiving  the  objection  to  the  jurisdiction  of  the  court  on  the 
ground  that  there  is  a  remedy  at  law.  The  question  thus 
raised  is,  whether  a  court  of  chancery  can  be  compelled,  by 
the  stipulation  of  the  parties,  t,^  entertain  bills  in  matters 
where  the  proper  remedy  is  at  law,  and  where  the  case  is 
wholly  foreign  to  its  own  jurisdiction. 
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The  rule  has  been  so  often  repeated  as  to  have  become  a 
recognized  legal  maxim,  that  a  party  can  have  no  standing  in 
a  court  of  equity  who  has  a  plain  and  adequate  remedy  at  law. 
Gore  V.  Kramer,  117  111.  176;  V^erden  v.  Graham,  107  111. 
169 ;  Long  v.  Barker,  85  111.  431 ;  Coughran  v.  Swift,  18  111. 
414;  Puterbaugh  v.  Elliott,  22  111.  157;  City  of  Peoria  v. 
Kidder,  26  111.  351 ;  Bigelow  v.  Andress,  31  111.  322.  There 
are  cases,  it  is  true,  where  it  is  held  that,  if  a  defendant  in 
chancery  answers  without  objecting  that  the  defendant  has  a 
remedy  at  law  and  consents  to  a  hearing  on  the  merits,  and 
thus  submits  himself  to  the  jurisdiction  of  the  court,  it  is  too 
late  for  him  afterward  to  object  that  the  court  has  no  juris- 
diction because  of  the  existence  of  an  adequate  legal  remedy. 
Dodge  V.  Wright,  48  111.  382;  Ohling  v.  Luiljens,  32  111.  23. 
But  this  rule  applies  only  where  the  subject-matter  of  the 
bill  is  not  wholly  foreign  to  the  jurisdiction  of  a  court  of 
equity.  Stout  v.  Cook,  41  111.  447;  Comstock  v.  Henneberry, 
66  111.  212;  Magee  v.  Magee,  61  111.  500;  Hickey  v.  Foristal, 
49  m.  255. 

In  Kimball  v.  Walker,  30  HI.  482,  the  court,  after  stating 
the  general  rule  that,  if  the  objection  is  not  taken  advantage 
of  by  plea  or  demurrer  in  the  first  instance,  it  can  not  be  urged 
on  appeal  or  error,  say:  "This  is,  no  doubt,  the  rule  as  to  the 
parties,  but. we  hold  it  is  in  the  power  of  the  court  at  any 
time,  to  interpose  the  objection  for  its  own  protection,  and 
thus  prevent  drawing  into  the  vortex  of  a  court  of  chancery 
matters  purely  cognizable  at  law  and  that  by  the  management 
and  consent  of  the  parties  interested.  If  such  power  did  not 
exist,  the  lines  dividing  the  jurisdiction  of  court  of  law  and  of 
chancery  would  be  speedily  obliterated."  The  foregoing  lan- 
guage is  quoted  with  approval  in  Stout  v.  Cook,  supra,  with 
this  explanation  added:  "What  was  meant  by  this  remark 
was,  that  if  the  subject-matter  were  of  such  character  as  to  be 
wholly  foreign  to  the  jurisdiction  of  a  court  of  chancery,  as  for 
example,  a  claim  for  damages  for  slander,  or  for  an  assault 
and  battery,  the  court  might  properly  dismiss  the  cause  at  anv 
stage  of  the  proceedings." 

It  is  not  necessary  for  us  to  determ'ne  in  this  case  whether 
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the  court,  if  it  had  seen  fit  to  do  so,  might  not  have  retained 
jurisdiction  and  rendered  a  valid  decree  in  favor  of  the  com- 
plainants for  their  damages.  All  that  wo  need  to  decide  is, 
that  it  was  not  obliged  to  entertain  jurisdiction  for  that  pur- 
pose. The  parties  could  not,  by  tlieir  stipulation,  break  down 
the  proper  barriers  which  tlie  law  has  interposed  between  the 
powers  and  functions  of  courts  of  equity  and  courts  of  law,  and 
compel  a  court  of  equity,  against  its  will,  to  assume  and  exer- 
cise the  powers  and  functions  of  a  court  of  law.  Even  if  no 
pleading  had  been  filed  challenging  the  sufliciency  of  the  bill, 
the  court  might  at  any  time,  on  ascertaining  by  inspection  of 
the  pleading  that  the  case  presented  was  purely  one  of  legal 
cognizance,  have  dismissed  the  bill  stiasponte.  But  the  defend- 
ant having  demurred  for  want  of  equity,  we  know  of  no  prin- 
ciple upon  which  the  decision  of  the  court  sustaining  the 
demurrer  can  be  held  to  be  erroneous. 
The  decree  will  be  aflirmed. 

Decree  affirmed. 


Edward  S.  McDonald,  Imp'd,  etc., 

V. 

The  People  of  the  State  op  Illinois. 

Cormpiraey  to  Defraud  Cook  County — False  Pretenses — Misdemeannr — 
Jurisdiction — Evidence — Admissibility — Other  Offenses — Books  of  Account 
— ** False  Books'' — General  Conspiracy — Instructions — Improper  Re- 
marks of  Counsel — Jury — Special  Venire — Challenge  to  Array — Correc- 
tion of  Error— Bill  of  Particulars — Office  and  Effect  of. 

1.  An  appeal  lies  to  this  court  in  all  criminal  cases  below  the  grade  of 
felony. 

2.  A  conspiracy  to  defraud  a  county  by  means  of  false  pretenses  is  a  mis- 
demeanor. 

3.  The  true  office  and  effect  of  a  bill  of  particulars,  in  criminal  as  well  as 
in  civil  coses,  is  to  limit  and  make  specific  the  claim  or  charge  to  be  proved 
and  not  to  confine  or  restrain  the  offer  of  any  relevant  evidence  which  will 
^pport  the  charge  as  thu»  limited. 

4.  Any  evidence  which  tends  to  prove  the  crime  charged,  or  which  tends 


First  District — October  Term,  1887.      351 

McDonald  v.  The  People. 

to  support  a  pertinent  hypothesis,  is  competent,  although  it  may  also  tend 
to  prove  a  distinct  offense,  which  may  be  the  subject  of  a  separate  prose- 
cution. 

5.  In  a  case  of  conspiracy  it  is  proper  to  show  the  entire  history  and 
plan  of  the  conspiracy  and  whatever  has  been  done  in  pursuance  thereof,  in 
80  far  as  may  be  necessary  to  connect  the  defendants  with  the  crime  charg"  -d 
and  to  explain  their  acts  and  motives,  although  they  may  thereby  be  impli- 
cated in  numerous  overt  acts  constituting  distinct  indictable  offenses,  and 
although  the  conspiracy  may  be  disclosed  in  numerous  indictable  aspects. 

6.  Relevant  evidence  found  in  the  record  must  be  regarded  by  this  court 
as  properly  there,  unless  it  appears  that  some  valid,  specific  objection  to  it 
was  called  to  the  attention  of  the  trial  court. 

7.  In  a  prosecution  for  a  conspiracy  to  defraud  Cook  County  by  means  of 
faJse  pretenses,  it  is  held:  That  evidence  tending  to  prove  the  conspiracy 
charged,  although  touching  other  overt  acts  than  those  specified  in  the  bill 
of  particulars,  was  properly  admitted;  that  an  objection,  that  certain  bills 
offered  in  evidence  were  not  sufficiently  identified,  not  having  been  made 
when  they  were  offered,  must  be  treated  as  waived ;  that  certain  general 
and  **  false  "  books  of  account  were  properly  admitted  in  evidence;  that  cer- 
tain statements  attached  to  the  cover  of  the  ledger  were  properly  used  in 
evidence,  there  being  no  specific  objection  to  them;  that  any  evidence  tend- 
ing to  support  the  hypothesis  of  a  general  conspiracy,  embracing  the  par- 
ticular transaction  in  question,  was  relevant  to  the  issue;  that  the  ndmis- 
sion  of  certain  improper  evidence  could  not  have  injured  the  defendants; 
that  there  was  no  substantial  error  in  giving  and  refusing  instructions;  that 
it  was  proper  for  the  court  to  cure  an  error  in  sustaining  an  oral  demurrer 
to  the  challenge  to  the  array  of  jurors;  and  that  certain  improper  remarks 
of  counsel  could  have  had  no  such  material  influence  as  to  authorize  the  dis- 
turbance of  a  verdict  warranted  by  the  evidence. 

[Opinion  filed  February  16,  1888.] 

In  error  to  the  Criminal  Court  of  Cook  County;  the  Hon. 
IIenby  M.  Shepard,  Judge,  presiding. 

Mr.  William  8.  Forrest,  for  plaintiff  in  error. 

It  is  insisted  by  the  plaintiff  in  error  that  the  purpose  of  a 
bill  of  particulars  is  to  inform  the  defendant  of  the  nature  of 
the  evidence,  and  the  particular  transactions  intended  to  be 
proved  under  the  indictment,  in  order  that  he  may  know  what 
he  must'prepare  himself  to  meet,  and  that  its  effect  is  to  limit 
that  evidence  on  the  trial  to  the  items  and  transactions  stated 
in  the  particulars.  Colson  v.  Selby,  1  Esp.  452;  Hatchet  v. 
Marshal,  1  Feake's  Cases,  229;  Holland  v.  Hopkins,  3  Esp. 
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168;  Wade  v.  Beasley,  4  Esp.  7;  Commonwealth  v.  Gilet^,  1 
Gray,  466;  Commonwealth  v.  Snelling,  15  Pick.  321;  People 
V.  McKinney,  10  Mich.  54;  United  States  v.  Schimmer,  5 
Bis.  195. 

Having  delivered  the  particnlars  to  the  defendants,  havin.£^ 
solemnly  informed  them  before  thoy  were  called  for  trial  that' 
the  people  relied  upon  the  twelve  normal  school  bills  of  account 
and  having  permitted  the  defendants  to  enter  upon  the  trial 
with  a  jury  impaneled  according  to  the  forms  of  law,  under  the 
supposition  that  those  twelve  bills  were  the  onl^'  bills  upon 
which  he  was  to  rely  to  sustain  the  indictment,  the  people  should 
have  been  strictly  confined  to  the  particulars  given  or,  as  Harris 
says  in  his  work  entitled  "Before  Trial,"  should  have  been 
*' pinned  down  to  them."  Such  has  always  been  held  to  be  the 
eflFect  of  particulars  delivered  in  both  civil  and  criminal  cases. 
It  matters  not  that  the  State's  Attorney  may  liave  made  a  mis- 
take, or  that  he  may  have  been  negligent,  or  that  he  may  have 
been  cunning,  as  he  and  his  assistant  private  counsel  tliought, 
setting  a  snare  for  the  defendants.  The  effect  of  particulars  de- 
livered is  not  varied  by  the  peculiar  circumstances  and  neces- 
sities of  the  case.  That  has  always  been  held  to  be  the  rule  and 
must  be  held  to  be  the  rule,  otherwise  a  defendant  can  never 
know  before  trial  what  he  must  come  prepared  to  meet,  in 
cases  of  conspiracy  and  embezzlement,  where,  by  the  statute 
of  this  State  and  numerous  decisions  at  common  law,  very 
general  forms  of  pleading  are  allowed.  If  the  court  may  per- 
mit the  prosecution  to  give  in  evidence  a  single  item  or  trans- 
action not  mentioned  in  the  particulars,  he  may,  by  the  same 
reasoning,  justify  himself  in  admitting  an  indefinite  number. 
The  only  safe  and  certain  rule  is  the  one  that  has  been  always 
followed — that  no  departure  from  the  particulars  delivered 
will  be  tolerated  or  upheld.  See  Jackson  v.  People,  18  III. 
App.  608;  Strong  v.  State,  86  Ind.  208. 

The  court  erred  in  repeatedly  permitting  the  State's  Attor- 
ney, in  his  closing  address,  to  make  improper  remarks  and  ap- 
peals to  the  jury,  also  in  permitting  the  State's  Attorney  and 
his  assistants  to  make  improper  remarks  in  the  hearing  of  the 
jury  throughout  the  trial.     It  requires  no  argument  to  ©how 
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that  said  remarks  and  appeals  worked  great  injury  to  the 
plaintiff  in  error,  and  had  weight  with  the  jury.  See  Chase  v. 
City  of  Chicago,  20  111.  App.  274;  Fox  v.  People,  95  111.  71; 
Wilson  V.  People,  94  111.  299;  Duffiu  v.  People,  107  111.  113; 
Campbell  v.  People,  109  111.  565. 

Mr.  C.  Beckwith,  for  plaintiff  in  error. 

After  the  closest  scrutiny  of  the  evidence,  relevant  and  irrel- 
evant, we  are  unable  to  say  that  the  plaintiff  in  error  was 
guilty  of  any  offense.  Schneider  admits  that  McDonald  was 
to  have  such  warrants  as  he  handled  at  twenty  per  cent,  dis- 
count, and  McDonald  so  states,  but  this  fact  does  not  tend  to 
prove  that  he  was  guilty  of  any  offense.  When  every  fact 
and  circumstance  proven  in  the  case  is  arranged  in  their  order, 
and  full  force  given  to  each  act  and  conversation  of  McDonald, 
the  result  is  entirely  consistent  with  the  testimony  of  McDon- 
ald. Schneider  is  not  corroborated  in  his  testimony  by  any 
fact  or  circumstance.  We  will  not  enter  upon  the  discussion 
of  whether  one  accomplice  can  corroborate  another  as  no  such 
question  arises  in  the  case.  Corroboration,  in  a  legal  sense,  is 
additional  independent  testimony  to  prove  some  one  or  more 
material  facts  necessary  to  sustain  the  charge  of  the  indict- 
ment. The  books,  by  whomsoever  made,  and  the  transactions 
relative  to  the  county  orders,  do  not  corroborate  the  testimony 
of  Schneider.  Schneider  does  not  testify  to  any  conversation 
between  Faber  and  McDonald,  and,  therefore,  Faber  does  not 
corroborate  him  in  any  sdnse  whatever.  Schneider  was  sub- 
orned to  testify  by  all  the  influence  which  could  be  brought 
to  bear  upon  him.  He  was  not  only  offered  immunity,  but 
reward.  It  may  further  the  ends  of  justice  that  immunity 
should  sometimes  be  offered  to  noted  criminals,  but  we  Iiave 
never  known  the  administration  of  justice  to  be  furthered  by 
pecuniary  inducements  held  out  to  criminals  to  testify.  The 
parties  holding  out  such  inducements  may  believe  that  they 
are  obtaining  evidence  of  the  truth,  but  when  the  facts  sought 
to  be  elicited  are  solely  within  the  knowledge  of  the  suborned 
witness,  his  statement  is  not  such  evidence  as  ought  to  be 
relied   upon.     No   one  but  Schneider  and  McDonald   know 
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whether  they  had  the  conversation  behind  the  boiler  and  in 
the  beer  saloon,  testified  to  by  Schneider.  If  Schneider's 
statement  relative  thereto  is  nntrue,  McDonald  is  innocent,  and 
it  would  be  far  better  to  solve  that  doubt  in  his  favor  tlian  to 
impose  punishment  based  upon  the  testimony  relative  thereto 
of  a  self-acknowledged  thief,  perjurer  and  scoundrel,  obtained 
by  flagrant  subornation.  It  is  admitted  that  Schneider  did 
work  and  furnished  materials  for  making  repairs  upon  the 
Normal  School  building.  It  is  admitted  tliat  books,  such  as 
they  are,  were  kept  relative  to  the  materials  furnished  and 
work  done.  It  is  admitted  that  McDonald  was  to  have  twenty 
per  cent,  for  the  orders  which  he  handled.  It  is  admitted 
that  Schneider  sold  the  other  orders  in  the  manner  detailed  in 
th6  testimony.  It  is  admitted  tliat  McDonald  loaned  money 
to  Schneider  in  his  pecuniary  distress  beyond  the  amonnt  of 
orders  handled  by  him,  expecting  to  receive  it  back  from 
orders  which  might  thereafter  be  sold.  It  is  admitted  that 
Schneider  had  charged  upon  his  books  excessive  prices  for  ma- 
terials furnished  and  labor  doiJc,  but  there  is  no  evidence  that 
McDonald  ever  saw  these  books  or  knew  of  the  charges 
therein  contained.  It  is  conceded  that  the  people  could  have 
proven  McDonald's  knowledge  of  the  contents  of  the  books  or 
information  of  what  they  contained,  if  he  had  any  such  knowl- 
edge or  information.  It  is  conceded  that  Schneider  made  out 
false  and  fraudulent  bills,  but  there  is  no  evidence  that  Mc- 
Donald ever  saw  these  bills  or  knew  of  their  contents.  It 
is  not  claimed  that  McDonald  ever  endeavored  to  have  anv  of 
these  bills  allowed.  Tlie  assertion  that  there  was  an  agree- 
ment between  Schneider  and  McDonald  to  make  false  bills 
and  divide  the  profits,  depends  entirely  upon  the  statement  of 
Schneider.  No  witness  can  be  called  to  contradict  the  asser- 
tion. No  one  heard  the  conversations  between  them,  and  after 
they  were  had  they  were  never  alluded  to  in  the  hearing  of 
any  one,  and  Sclmeider  says  they  were  not  alluded  to  between 
tliemselves.  Under  these  circumstances,  it  was  of  the  last  im- 
portance that  the  case  should  have  been  submitted  to  the  jury 
entirely  free  from  evidence  having  a  tendency  to  blacken  the 
character  of  the  plaintiff  in  error,  or  to  mislead  and  confuse 
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them  relative  to  other  transactions,  and  the  verdict  of  the  jury 
can  only  be  accounted  for  from  the  many  errors  of  the  court 
below  in  this  respect.  If  the  trjal  had  been  conducted  accord- 
ing to  the  rules  of  law,  and  no  improper  evidence  had  been 
allowed  to  go  to  the  jury,  we  confidently  believe  the  plaintiff 
in  error  would  have  been  acquitted. 

Messrs.  Julius  S.  Grinnell,  State's  Attorney,  Francs  W, 
Walker  and  Edmund  Furthmann,  Assistant  State's  Attor- 
neys, John  Lewis  and  I.  N.  Stiles,  for  defendants  in  error. 

The  object  of  a  bill  of  particulars  is  not  to  set  forth  and 
specify  evidence  which  the  production  proposed  to  introduce, 
bat  the  specific  charge  upon  which  they  intend  to  rely.  The 
bill  of  particulars  does  not  limit  the  evidence  in  any  other  way 
than  a  special  count  does.  Any  fact,  circumstance,  matter  or 
transaction  may  be  given  in  evidence,  though  not  mentioned 
in  the  bill  of  particulars,  which  would  have  been  competent  if 
the  matter  set  forth  in  the  bill  of  particulars  had  been  made 
the  subject  of  a  special  count.  See  Starkweather  v.  Kittle,  17 
Wend.  21;  Gilpin  v.  Howell,  5  Pa.  St.  41,  53;  Babcock  v. 
Thompson,  3  Pick.  446,  448;  Chesapeake  &  O.  C.  Co.  v. 
Knapp,  9  Pet.  541,  563,  564;  Eex  v.  Hamilton,  7  C.  &  P. 
448;  32  E.  C.  L.  R  701. 

"The  use  of  a  bill  of  particulars  is  to  apprise  a  party  of  the 
specific  demands  of  his  adversary  when  the  pleadings  are  gen- 
eral and  leave  uncertain  what  is  particularly  demanded  either 
in  a  declaration  or  notice  of  set-off,  and  has  no  application 
whatever  when  the  demand  is  specifically  set  forth  in  the 
pleadings."  People  v.  Genesee  Common  Pleas,  4  Wend.  200; 
Day  V.  Davis,  5  C.  &  P.  340 ;  24  E.  C.  L.  R  595. 

The  general  rules  of  pleading,  practice  and  evidence  are  the 
same  in  criminal  as  in  civil  cases.  Commonwealth  v.  Snell- 
ing,  15  Pick.  321,  330,  331 ;  Eegina  v.  Rearden,  4  Ens.  &  R. 
C.  R  Cas.  76,  80. 

Bishop  says  that  when  an  indictment  is  couched  in  general 
terms  a  bill  of  particulars  may  be  required,  "the  rule  as  to 
which  ifl,  that  the  particulars  shall  impart  the  same  informa- 
tion which  a  special  count  would  do,  not  descending  to  specify 
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acts  with  time  and  place;  on  the  one  hand  enabling  the 
defendant  fairlj  to  defend  himself,  and  on  the  other  liand 
not  fettering  tlie  prosecution,"  1  Dish.  Crim.  Proc,  Sec. 
5644;  Roscoe  Crim.  Ev.  191.  See  also  Duncan  v.  ilill,  2 
Brod.  &  B.  681;  6  E.  0.  L.  R  328;  Commonwealth"  v.  Giles, 
1  Gray,  466. 

There  was  but  one  conspiracy  as  to  all  the  Schneider  Jobs. 
Whatever  was  within  the  scope  and  intention  of  the  original 
conspiracy  is  part  of  that  conspiracy.  The  fact  that  it  was  to 
operate  on  successive  occasions  and  in  respect  to  different 
institutions  only  goes  to  aggravate  the  oflFense.  The  oflPense 
was  complete  when  the  conspiracy  wa?  formed.  There  is  no 
evidence  that  it  was  ever  changed  or  that  it  was  ever  ex  tended 
to  any  matter  not  in  the  contemplation  of  the  parties  when 
the  scheme  was  originally  concocted.  Suppose  the  conspira- 
tors had  been  apprehended  before  any  bill  had  been  presented 
by  Schneider,  would  any  one  contend  that  they  could  be  con- 
victed of  a  separate  offense  for  every  different  institution, 
contract  or  job  with  respect  to  which  the  conspirators  de- 
signed to  defraud  the  county? 

The  case,  may  be  likened  to  a  theft  at  the  same  time  and 
place  of  several  articles,  the  property  of  the  same  person. 
This  is  but  one  offense.  Thustho  larceny  of  a  horse,  buggy 
and  harness  at  one  time  is  one  crime.  Waters  v.  People,  104 
111.  544  ;  State  v.  Cameron,  40  Yt.  55. 

And  generally  the  larceny  of  different  articles  from  tlie 
same  person,  at  the  same  time  and  place,  is  one  offense.  State 
V.  Williams,  10  Humph.  101 ;  Wharton  Crim.  PI.  &  Pr.,  Sec. 
470;  State  v.  Egglesht,  41  Iowa,  574;  Adams  v.  State,  16  Tex. 
App.  162;  State  v.  Colgate,  31  Kan.  511. 

And  generally  a  conviction  on  an  indictment  charging  as  a 
distinct  offen-e  a  part  of  one  transaction  bars  a  prosecution  on 
the  other  parts.  Wright  v.  State,  17  Tex.  App.  152;  Wilson 
V.  State,  45  Tex.  76  ;  Jackson  v.  State,  14  Ind.  327 ;  People  v. 
Van  Kuren,  5  Parker  C.  R.  66;  State  v.  Benham,  7  Conn.  414. 

The  whole  of  a  criminal  transaction  may  be  proved,  tliough 
only  part  is  charged  in  the  indictment  State  v.  Martin^  82 
N.  C.  674;  Satterwhite  v.  State,  6  Tex.  App.  609. 
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It  is  no  objection  if  the  evidence  tends  to  show  an  offense 
of  a  higher  grade  than  that  charged,  if  it  includes  the  offense 
alleged  in  the  indictment  Commonwealth  v.  Andrews,  132 
Mass.  263 ;  People  v.  Ward,  3  Parker  C.  R.  681 ;  State  v. 
Mulholland,  16  La.  Ann.  376. 

Any  evidence  which  tends  to  prove  the  crime  charged,  or 
which,  in  the  language  of  Wharton,  tends  to  support  a  perti- 
nent hypothesis,  is  competent,  although  it  may  also  tend  to 
prove  a  distinct  offense,  which  is  or  may  be  the  subject  of  a 
separate  prosecution.  And  if  two  or  more  crimes  are  so 
blended  together  in  their  history  and  perpetration  that  the 
story  of  one  can  not  be  separated  from  tliat  of  the  others  or 
made  intelligible  without  referring  to  the  others,  then  the 
story  of  all  may  be  detailed  to  the  jury.  Roscoe  Crim.  Ev- 
90;  State  v.  Folwell,  14  Kan.  105;  Commonwealth  v.  Sturte- 
vant,  117  Mass.  122;  Mason  v.  State,  42  Ala.  532;  Regina  v. 
Cobden,  3  Fost.  &  F.  833 ;  Heath's  Case,  1  Eub.  (Va.)  735 ; 
State  v.  Witham,  72  Me.  531 ;  State  v.  Harold,  38  Mo.  496 ; 
Speights  v.  S'.ate,  1  Tex.  A  pp.  551;  Fernandez  v.  State,  4 
Tex.  App.  419;  Washington  v.  State,  8  Tex.  App.  377;  Rex 
V.  Salisbury,  5  C.  &  P.  155  ;  24  E.  C.  L.  R.  502 ;  Regina  v. 
Reardon,  4  Fost.  &  F.  833. 

When  the  crime  charged  is  one  of  a  system  of  mutually  do- 
pendent  crimes,  executed  in  pursuance  of  a  preconcerted  plan, 
it  is  proper  to  prove  such  other  crimes,  for  the  purpose  of 
showing  the  system  or  plan,  and  the  intent  and  purpose  of  the 
accused  in  doing  the  acts  which  are  claimed  to  constitute  the 
crime  charged.  Wharton's  Crim.  E v.,  Sec.  32,  p.  37 ;  Goersen 
V.  Commonwealth,  99  Pa.  St  388. 

Whenever  a  party's  intent  is  in  issue,  it  is  proper  to  prove 
that  he  has  committed  or  been  implicated  in  similar  offenses 
at  about  the  same  time.  Whart.  Crim.  Ev.,  Sec.  46 ;  Jackson 
V.  People,  18  111.  App.  508;  Commonwealth  v.  Jackson,  132 
Mass.  16;  Thomas  v.  People,  59  111.  160. 

In  all  cases  of  conspiracy  and  in  all  prosecutions  for  crimes 
)>erpetrated  in  pursuance  of  a  conspiracy,  it  is  proper  to  show 
the  entire  history  and  plan  of  tlie  conspiracy,  and  whatever 
has  been  done  in  pursuance  of  th6  conspiracy  in  so  far  as  may 
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be  necessary  to  connect  the  defendants  with  the  crime  cliarged, 
and  to  explain  their  acts  and  motives,  although  the  defendants 
may  thereby  be  implicated  in  numerous  overt  acts  constituting 
distinct  indictable  offenses,  and  although  the  conspiracy  may 
be  disclosed  in  numerous  indictable  aspects.  Ford  v.  State, 
34  Ark.  649;  State  v.  Green  wade,  72  Mo  298;  Bloomer  v. 
State,  48  Md.  521 ;  State  v.  Glidden,  8  Atl.  Rep.  (Conn.)  81*0; 
Card  v.  State,  9  N.  E.  R  (Ind.)  591 ;  Campbell  v.  Common- 
wealth, 84  Pa.  St.  187;  Carroll  v.  Commonwealth,  84  Pa.  St 
107;  State  v.  McCahill,  30  N.  W.  R  (la.)  563. 

The  rule  has  been  often  reiterated  and  applied  by  the 
Supreme  Court  that  "where  the  result  reached  by  a  judgment 
is  clearly  right,  it  will  never  be  reversed  for  errors  which  do 
not  affect  the  substantial  merits  of  the  case."  Wilson  v. 
People,  94  111.  299,  327;  Kitzman  v.  People,  110  HI.  362,  371 ; 
Lander  v.  People,  104  111.  248;  Calhoun  v.  O'Neal,  53  HI.  354. 

"  The  criminal  laws  of  this  State  must  be  enforced.  And  if 
it  is  not  already  understood,  it  is  high  time  it  should  be,  that 
where  a  case  is  clearly  made  out  against  the  accused,  and  the 
jury  have  so  found,  this  court  will  not  reverse  for  a  mere 
technical  error,  which  it  can  see  could  not  have  affected  the 
result."     Kitzman  v.  People,  110  III.  362,  371. 

MoRAN,  P.  J.  Plaintiff  in  error  was  jointly  indicted  with 
three  others,  to  wit,  McGarigle,  Schneider  and  Faber,  for  con- 
spiracy to  defraud  Cook  County  by  means  of  false  pretenses. 
Plaintiff  in  error  and  McGarigle  were  tried  together,  and  were 
found  guilty  by  the  jury,  and  their  punishment  fixed  at  three 
years  in  the  penitentiary. 

Motions  for  a  new  trial  and  in  arrest  of  judgment,  made  in 
behalf  of  the  plaintiff  in  error,  were  overruled  by  the  court 
and  judgment  entered  on  the  verdict  and  sentence  duly  im- 
posed. The  record  was  filed  in  this  court  and  a  writ  of  error 
allowed,  which  was  made  a  supersedeas,  and  the  case  now 
comes  upfor  decision,  upon  the  error  assigned.  A  preliminary 
question  has  been  raised  by  the  State's  Attorney  by  a  motion 
to  quash  the  writ  of  error,  on  the  ground  that  this  court  has 
no  jurisdiction  to  entertain  the  writ  in  cases  of  this  class.  Tlie 
i)oint  needs  but  brief  discussion.     The  offense  charged  is  a 
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luifidenicanor.  Larakin  v.  People,  94  111.  501.  Sec.  88  of  the 
Practice  Act  as  amended  in  1879,  required  all  cases  below  the 
grade  of  felony  to  be  taken  from  the  trial  courts  to  the  Ap- 
pellate Court.     Smith  v.  People,  98  111.  407. 

The  act  which  went  in  force  on  July  1,  1887,  and  which  is' 
entitled  "An  Act  to  amend  Sec.  8  of  an  Act  to  establish  Ap- 
pellate Courts,"  does  not  expressly  or  by  imjjlication  repeal 
Sec.  88  of  the  Practice  Act,  but  so  far  as  jurisdiction  in  this 
court  in  misdemeanors  is  concerned,  is  in  accord  with  it. 

The  Act  of  1887  is  clumsily  and  inartificially  worded,  but 
we  regard  it  as  clear  on  the  whole  that  the  Legislature  did  not 
intend  to  relieve  this  court  of  the  jurisdiction  conferred  in 
1879. 

Plaintiflf  in  error  was  tried  under  an  indictment  containing 
five  counts,  each  charging  a  conspiracy  of  the  persons  indicted 
with  each  other  and  with  perjsons  unknown,  to  obtain  money 
from  Cook  County  by  false  pretenses.  Each  count  was  drawn 
so  as  to  charge  an  oflfense  under  Sec.  46  of  the  Criminal  Code. 
The  sixth  count  charges  a  conspiracy  to  obtain  the  money  of 
Cook  County  by  false  pretenses  by  means  of  false  and  fraud- 
ulent writings  and  charges  for  materials  and  work  to  be  fur- 
nished by  Nicholas  Schneider  in  making  certain  changes  and 
repairs  in  the  normal  school.  The  other  counts  charged  con- 
spiracy by  general  false  pretenses.  At  the  request  of  the  de- 
fendants the  court  required  the  State's  Attorney  to  furnish  a 
bill  of  particulars.  The  particulars  furnished  were  in  substance 
a  statement  that  the  dates  between  which  the  labor  was  done 
or  pretended  to  have  been  done,  and  the  material  furnished  or 
preten^ied  to  have  been  furnished  by  Nicholas  Schneider,  were 
January  1,  1886,  until  January  1,  1887,  and  the  dates  and 
numbers  of  twelve  bills,  all  being  bills  for  work  and  material 
on  the  normal  school,  were  given  and  such  bills  were  stated 
to  be  the  bills  relied  on. 

On  tlie  trial  the  evidence  introduced  on  the  part  of  the  peo- 
ple was  not  confined  to  that  which  tended  to  show  a  fraudulent 
combination  between  the  alleged  conspirators — McDonald, 
McGarigle,  Schneider  and  Faber — relating  to  the  said  twelve 
normal  school  bills  alone,  but  other  bills  of   said    Schneider 
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against  Cook  County  for  services  rendered  and  materials  fnr- 
nisbed  at  the  insane  asylum,  infirmary,  court  houge  and  hos- 
pital, were  admitted  in  evidence,  in  connection  with  testimony 
tending  to  show  a  combination  between  the  parties  charged  to 
obtain  money  of  the  county  by  means  of  false  pretenses,  with 
regard  to  the  said  bills  for  work  and  materials  for  said  several 
county  institutions.  Evidence  was  also  admitted  of  various 
separate  acts  done  and  conversations  had  by  the  individual 
defendants  in  the  absence  of  the  other  defendants,  and  of  acts 
and  conversations  of  persons  other  than  the  persons  charged 
in  the  indictment,  done  or  had  in  the  absence  of  all  the  per- 
sons charged,  none  of  which  said  acts  or  conversations  had 
direct  reference  or  distinct  relation  to  the  said  normal  school 
bills.  All  this  evidence  was  admitted  over  the  objections  of 
the  defendants  based  on  various  grounds,  one  of  the  grounds 
being  that  by  the  bill  of  particulars  delivered  the  people  were 
contined  to  the  normal  school  transactions  in  said  bill  of  par- 
ticulars specified  and  relied  on.  This  objection,  which  is 
relied  on  with  apparent  confidence  by  the  counsel  for  plaintiff 
in  error  and  which  has  been  elaborately  argued  in  their 
briefs,  raises  a  question  as  to  what  is  the  oflice  and  effect  of  a 
bill  of  particulars. 

It  is  insisted  in  support  of  the  objection  that  the  purpose  of 
a  bill  of  particulars  is  to  inform  the  defendant  of  the  nature  of 
the  evidence,  and  the  particular  transactions  Intended  to  be 
proved  under  the  indictment,  and  that  its  effect  is  to  limit 
that  evidence  on  the  trial  to  the  items  stated  in  the  bill  of  par- 
ticulars. 

Bills  of  particulars  had  their  origin  in  civil  actions  at  com- 
mon law,  and  came  into  use  after  the  introduction  of  general 
forms  of  pleading.  Where  the  declaration  is  general,  as,  con- 
sisting of  what  is  known  as  the  common  counts,  the  defendant 
has  a  right  to  call  for  a  detailed  and  specific  statement  of  the 
claims  which  are  made  against  him.  3  Chitty  Frac.  612; 
1  Tidd  Prac.  596;  2  Chitty  PI.  (16  Am.  Ed.)  35,  and  cases 
cited. 

The  effect  of  the  bill  of  particukrs  when  furnished,  is  to 
narrow  the  general  claims  made  in  the  pleading  down  to  the 
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specific  claims  set  out  in  the  particular.  It  limits  the  claims 
for  which  a  recovery  may  be  had,  but  it  is  in  no  manner  a 
limitation  or  specification  of  the  evidence  which  the  plaintiff 
may  introduce  to  prove  the  claims  thus  detailed  and  limited. 
2  Chitty  PI.  35,  cases  in  note;  Starkweather  v.  Kittle,  17 
Wend.  21. 

"The  office  of  such  a  supplemental  statement  as  a  bill  of  par- 
ticulars, is  merely  to  limit  the  generality  of  a  complaint  and 
prevent  surprise  on  the  trial,  but  not  to  furnish  evidence." 
Drake  v.  Thayer,  5  Rob.  701. 

The  purpose  and  effect  of  a  bill  of  particulars  in  a  criminal 
case  must  be  the  same  as  in  a  civil  case.  We  find  nowhere  a 
suggestion  that  it  has  a  different  effect,  when  attached  to  an 
indictment,  than  when  added  to  a  declaration,  and  counsel 
admit  that  the  same  rule  is  to  govern  by  citing  to  support 
their  contention,  mainly  decisions  in  civil  ca?es. 

Bishop,  in  his  Grim.  Prac,  Sec.  5644,  says  that  the  rule,  as 
to  particulars,  is,  that  "the  particulars  shall  imjiart  the  same 
information  which  a  special  count  would  do,  not  descending  to 
specific  acts  with  time  and  place.  On  the  one  hand  enabling 
the  defendant  fairly  to  defend  himself,  and  on  the  other  hand 
not  fettering  the  prosecution." 

A  large  number  of  authorities  are  cited  by  counsel  for 
plaintiff  in  error  to  sustain  their  contention,  and  language  used 
in  some  of  them,  when  taken  without  reference  to  the  partic- 
ular facts  in  the  case  or  the  particular  point  which  the  court 
is  discussing,  would  give  color  or  support  to  the  doctrine  that 
the  bill  of  particulars  limits  the  evidence  to  be  offered  instead 
of  the  claim  or  charge  to  be  proved;  but  a  careful  examina- 
tion of  each  case  will  show  that  no  such  principle  is  intended 
to  be  laid  down,  and  after  a  careful  examination  of  all  the  cai^cs 
cited  we  are  convinced  that  the  true  office  and  effect  of  a  bill 
of  particulars,  in  criminal  as  well  as  in  civil  cases,  is  to  limit 
and  make  specific  the  claim  or  charge  to  be  proved,  and  not 
to  confine  or  restrain  the  offer  of  any  relevant  evidence  which 
will  support  the  claim  or  charge  as  thus  limited.  Such  par- 
ticulars are,  properly  speaking,  no  part  of  the  indictment  and 
can  not  vary  the  crime  charged  in  the  indictment  by  words 
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describing  or  stating  the  offense  differently  from  its  statement 
therein.  For  all  the  essential  elements  of  the  crime  the 
indictment  must  l>e  looked  to,  and  the  trial  is  of  the  crime 
there  charged  as  limited  but  not  changed   by  the  particulars. 

Particulars  form  no  part  of  the  record,  but  when  furnished 
the  people  are  confined  to  them  as  closely  as  if  they  were  set 
out  in  a  s})ecial  count  and  the  trial  was  to  proceed  on  that 
count  alone. 

In  the  case  at  bar  the  indictment  in  all  but  one  of  the  counts 
charged  the  defendants  with  conspiracy  to  obtain  the  money 
of  Cook  County  by  false  pretenses.  The  bill  of  particulars 
stated  for  the  information  of  the  defendants  the  particular 
false  pretenses  which  it  would  be  proved  had  been  made,  the 
particular  charges  intended  to  be  established  Mgainst  them  by 
l)roof.  The  nature  of  the  conspiracy  charged  they  were  enti- 
tled to  know,  and  the  ultimate  facts  which  the  State  proposed 
to  prove  as  acts  done  in  pursuance  of  the  conspiracy,  but  the 
means  of  proof,  or  what  evidence  would  be  produced  to  estab- 
lish such  ultimate  facts,  they  were  not  entitled  to  know,  and 
that  information  it  is  not  the  office  of  a  bill  of  particulai*s  to 
give. 

The  people  could  not  convict  unless  they  established  by  proof 
that  some  one  or  more  of  tlie  twelve  specified  bills  were  false 
and  fraudulent  and  that  the  defendants  conspired  to  obtain  tlie 
money  of  Cook  County  by  falsely  pretending  that  said  false 
and  fraudulent  bill  or  bills  were  true  and  just,  but  any  evidence, 
whether  it  consisted  of  bills  for  work  done  on  other  county 
institutions  or  of  the  acts  or  declarations  of  the  defendants  or 
either  of  them,  which  was  relevant  proof  of  a  conspiracy  by 
the  defendants  to  obtain  the  money  of  the  county  by  false 
pretenses  in  relation  to  the  normal  school  bills,  could  not  be 
properly  excluded  by  the  court  upon  the  ground  tliat  the  bill 
of  particulars  specified  the  normal  school  bills  as  the  ones  on 
which  the  people  would  rely.  In  other  words,  any  evidence 
was  competent  to  establish  the  charge  as  narrowed  and  speci- 
fied in  the  bill  of  particulars  which  would  have  been  compe- 
tent if  the  same  charge  had  been  laid  in  a  special  count 

Therefore  the  court  did  not  err  in  overruling  objections  to 
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evidence  otherwise  competent  and  relevant,  which  were  based 
on  the  groDud  that  it  was  not  evidence  directly  relating  to  tlie 
bills  speciiied  in  the  bill  of  particulars. 

Objections  to  the  admissibility  of  Schneider's  bills  rendered 
to  the  county  for  work  done  and  materials  furnished  for  county 
institutions  other  than  the  normal  school,  were  based  upon  the 
further  ground  that  such  bills  tended  to  prove  other  crimes  or 
conspiracies  distinct  from  the  crime  or  conspiracy  for  which 
the  plaintiff  in  error  and  his  co-defendaat,  McGarigle,  were  on 
trial. 

The  theory  of  the  people  was,  that  there  was  one  conspiracy 
relating  to  all  the  work  Schneider  should  do  for  the  county 
upon  all  the  diflFerent  institutions  on  which  he  might  be  em- 
ployed. To  this  theory  the  testimony  of  Schneider  gave  direct 
support,  and  if  the  jury  chose  to  believe  him  they  were  justi- 
fied in  finding  that  the  corrupt  combination  did  not  have  ref- 
erence to  the  normal  school  work  alone  or  to  the  work  on  any 
one  of  the  other  county  institutions  considered  separately,  but 
that  the  scope  of  the  conspiracy  extended  to  and  included 
whatever  work  should  be  obtained  by  Schneider  to  be  done  for 
the  county.  The  object  of  the  conspiracy  was  to  obtain  the 
money  of  Cook  County.  Tlie  means  was  by  false  pretenses 
with  reference  to  work  and  materials  by  fraudulent  bills.  The 
false  pretenses  were  to  bo  made  whenever  a  bill  was  rendered 
for  work  done  or  materials  furnished  for  any  "  institution." 
Each  false  pretense  was  not  a  new  conspiracy,  but  every  faUe 
bill  was  an  overt  act  in  pursuance  of  the  general  conspirac}'. 
The  State  was  entitled  to  all  the  evidence  which  tended  to 
prove  the  conspiracy  as  it  was  claimed  to  exist. 

Of  course,  if  the  evidence  showed  a  conspiracy  which  did 
not  include  the  work  on  the  normal  school,  the  defendant 
would  have  to  be  acquitted,  but  proof  of  a  conspiracy  which 
was  not  confined  to  false  pretenses  wMth  reference  to  the  nor- 
mal school  bills  as  the  only  means,  but  included  also  bills  for 
other  work,  would  have  a  direct  tendency  to  establish  the 
charge  as  laid.  Suppose  it  had  been  in  the  power  of  the  peo- 
ple to  have  produced  on  the  trial  a  written  agreement  signed 
by  all   the  parties  to  the  alleged  conspiracy,  in  and  by  which 
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they  formally  agreed  with  one  another  to  act  together,  each 
doing  certain  parts,  for  the  purpose  of  obtaining  money  from 
the  county  by  means  of  false  and  fraudulent  bills  to  be  ren- 
dered for  work  done  by  Schneider  on  ail  the  different  county 
institutions,  specitieally  naming  them,  could  it  be  contended 
that  such  written  agreement  would  not  be  competent  evidence 
under  this  indictment  to  prove  the  false  pretenses  with  refer- 
ence to  the  normal  school  bills,  because  it  also  proved  a  com- 
bination extending  to  the  bills  of  other  institutions?  But  it 
may  be  said  that  the  objection  is  not  to  the  agreement  but  to 
the  bills,  which  are  overt  acts  different  from  those  set  out. 
The  answer  is,  whenever  the  agreement  is  competent,  the  overt 
acts  done  in  pursuance  of  it  are  competent.  The  State  is  not 
confined  to  the  evidence  of  an  agreement  furnished  by  a  co- 
conspirator, when  seeking  to  prove  the  conspiracy.  The  con- 
spiracy may  be  proved  by  circumstances,  that  is  to  say,  by  tlie 
proof  of  facts  from  which  the  jury  may  imply  it 

"  Tliere  may  be  a  conspiracy  without  overt  acts;  but  the 
overt  acts  are  properly  to  be  looked  at,  because  from  them 
the  jury  can  draw  an  inference  as  to  the  object  of  the  conspir- 
acy."    Eg.  V.  Esdaile,  1  Fost.  &  F.  237. 

The  bills  being  admissible  to  prove  the  conspiracy,  their 
admissibility  is  not  affected  by  reason  of  the  fact  that  they 
tended  to  show  that  plaintiff  in  error  was  guilty  of  other 
offenses,  for  two  reasons:  1st.  Acts  constituting  any  one 
crime  may  be  proved,  where  the  prosecution  is  for  one  of  tlie 
acts  constituting  the  crime,  not  for  the  purpose  of  proving 
each  part  of  the  transaction  as  a  distinct  crime,  but  for  the 
purpose  of  proving  all  of  the  one  entire  transaction.  If  sev- 
eral articles  are  stolen  at  the  same  time  from  the^same  portion, 
there  is  not  a  separate  larceny  of  each  article,  but  all  the  arti- 
cles are  the  subject  of  one  larceny.  Under  an  indictment  for 
stealing  one  of  the  articles,  proof  may  be  given  of  the  larceny 
of  all,  because  the  taking  of  all  constituted  but  one  offense, 
and  a  conviction  for  the  stealing  of  one  would  bar  a  prosecu- 
tion for  the  stealing  of  the  others  taken  at  the  same  time  and 
from  the  same  person.  Wliarton  Crim.  PI.  &  Pr.,  470; 
Waters  v.  People,  104  111.  544;  Wright  v.  State,  17  Texas 
App.  152. 
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2d.  When  the  evidence  offered  tends  to  prove  the  issue  to 
be  tried,  the  fact  tliat  it  also  tends  to  prove  some  other  crime 
will  not  render  it  inadmissible.  If  its  only  tendency  is  to 
prove  that  the  defendant  did  commit  some  other  crime,  and 
to  render  it,  the  re  fore,  probable  that  he  committed  the  one 
charged,  or  that  he  had  a  tendency  to  commit  such  crime,  it 
will  be  erroneous  to  admit  it. 

So  if  the  indictment  here  was  for  the  crime  of  obtaining 
money  by  false  pretenses,  simply,  it  would  not  be  competent 
to  prove  that  the  defendant  had  made  similar  false  pretenses 
relating  to  other  similar  matters  unless  it  were  necessary  to 
prove  scienter.  Counsel  for  plaintiff  in  error  cite  and  rel}' 
upon  the  case  of  Jackson  v.  People,  18  111.  App.  508.  That 
case  announces  the  rule  last  above  stated,  and  in  what  is  said 
in  the  opinion  with  reference  to  Tarbox  v.  State,  38  Ohio,  581, 
the  distinction  between  such  evidence,  when  offered  to  show 
a  conspiracy  and  when  offered  to  prove  the  falsity  of  the  pre- 
tenses, is  recognized  by  this  court. 

It  is  too  well  settled  at  this  day  to  require  any  extended  dis- 
cussion, that  any  evidence  which  tends  to  prove  the  issue  is 
competent,  notwithstanding  that  it  may  be  injurious  to  the 
defendant,  and  may  tend  to  prove  distinct  offenses  against  him. 
**  The  notion  that  it  is  in  itself  an  objection  to  the  admission 
of  evidence  that  it  discloses  other  offenses,  especially  when 
they  are  subject  of  indictment,  is  now  exploded.  If  the  evi- 
dence is  admissible  on  general  grounds,  it  can  not  be  excluded 
K)i\  this  ground."  Roscoe  Crim.  Ev.,  90,  and  cases  cited;  State 
v.  Folwell,  14  Kan.  105;  Wharton  Crim.  Ev.,  Sec.  32,  and 
cases  cited. 

The  further  objection  is  urged  against  the  admissibility  of 
these  bills  for  work  done  on  other  institutions,  on  the  ground 
that  they  were  not  sufficiently  identified  as  Schneider's  bills 
rendered  to  Cook  County.  From  the  record  it  appears  that 
the  State's  Attorney  showed  these  bills,  distinguishing  them 
by  numbers  in  red  ink,'to  the  witness  Schneider,  and  that  the 
said  witness  testified  to  the  handwriting  in  which  the  bills 
were  made.  Subsequently  these  bills  were  admitted  in  evi- 
dence, and  we  have  not  been  referred  by  counsel  to  any  part 
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of  the  record  showinpj  any  objection  to  the  admission,  nur 
have  we  been  able  to  find  such  objection. 

We  infer  from  the  language  used  by  the  Judge  in  admitting 
them  in  evidence  that  they  were  objected  to,  not  for  the  want 
of  sufficient  identification,  but  on  the  general  gi'ound  of  irrel- 
evancy. If  our  inference  is  correct,  then  we  can  not  entertain 
the  objection  here  that  the  bills  introduced  were  not  identified. 
That  objection  should  have  been  made  when  the  bills  were 
offered,  and  if  not  made  then  it  will  be  treated  as  waived. 
Wrought  Iron  Bridge  Co.  v.  Commissioners,  101  III.  518. 

It  is  urged  that  the  court  erroneously  admitted  the  books 
of  account  in  which,  Schneider  testified,  were  kept  the  account 
of  his  business  while  he  was  engaged  in  work  on  the  county 
institutions.  Schneider  fully  identified  the  diflferent  books,  and 
swore  that  they  were  kept  by  his  direction,  with  the  knowl- 
edge and  consent  of  McDonald.  They  were  kept,  in  part,  by 
Driscoll,  who  was  also  the  bookkeeper  for  D.  F.  Boyle  & 
Company,  of  which  latter  firm  McDonald  was  a  member^ 
Schneider  swears  that  McDonald  and  himself  were  partners, 
and  that  between  them  it  was  arranged  that  Driscoll  should 
aid  to  keep  the  books  and  accounts  of  the  business.  Connolly 
was  engaged  by  Schneider,  with  McDonald's  assent,  and  did 
part  of  the  bookkeeping,  he  keeping  the  time  book  and  day 
book,  and  Driscoll  the  journal  and  ledger.  Schneider  directed 
that  entries  ngainst  the  county  should  be  doubled,  and  swears 
that  he  told  McDonald  that  he  had  given  such  general  direc- 
tion. According  to  Schneider,  McDonald  was  a  partner,  or 
interested,  under  their  arrangement,  in  all  the  work  for  the 
county  which  Schneider  was  doing.  In  view  of  this  evidence 
of  Schneider,  weue  the  books  admissible? 

It  seems  to  us  to  be  too  plain  to  admit  of  dispute  that  they 
were,  nor  does  it  make  the  slightest  difference  as  to  their 
admissibility  that  it  was  not  shown  that  they  were  correct  as 
books  of  account,  or  that  it  was  not  shown  that  the  entries  in 
them  were,  in  fact,  made  in  strict  accordance  with  Schneiders 
directions.  The  books  were  not  ofiFered  or  admitted  to  prove 
a  claim  based  on  the  correctness  of  entries  to  be  found  in  tliem. 
They  were  competent  evidence,  because  they  were  the  acts  of 
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the  conspirators,  done  and  executed  in  furtherance  of  the  con- 
spiracy, and  whether,  with  reference  to  the  accounts  and  trans- 
actions entered  in  them,  they  spoke  the  truth  or  falsehood,  did 
not  atfect  the  question  of  then- admissibility  as  evidence.  It  is 
argued  that  the  fraudulent  bills  which  were  introduced  in  evi- 
dence did  not  fit  the  accounts  in  the  books,  and,  therefore,  that 
it  was  not  the  intent  of  Sclmeider  to  use  the  books  to  support 
tlie  bills,  and  that  ho  did  not  keep  them  for  that  purpose. 
It  is  true  that  Schneider  swears  that  the  bills,  when  made  out 
for  presentation  to  the  county,  were  increased  in  amount 
greatly  beyond  what  the  charges  in  the  books  for  the  same 
work  would  sustain,  but  he  also  swears  that  he  ordered  the 
charges  against  the  county  to  be  doubled,  as  entered  in  the 
books,  and  some  of  the  accounts  in  the  books  are  evidence  of 
a  convincing  character  that  this  direction  was  carried  out  by 
the  bookkeeper.  It  further  appears  that  these  same  books 
were  produced  by  Schneider  and  McDonald  to  a  committee  of 
the  County  Commissioners  to  satisfy  them  of  the  justness 
and  correctness  of  some  of  Schneider's  bills  against  the  county. 

Therefore,  whatever  relation  the  books  were  to  bear  to  the 
false  bills  in  the  original  design,  they  were  actually  used  to 
further  the  objects  of  the  conspiracy.  But  the  testimony  of 
Schneider  makes  the  boqks  admissible,  and  the  private  memo- 
randum  book  kept  by  Driscoll  was  under  that  testimony  admis- 
sible, as  well  as  the  general  books.  The  argument  that  thes3 
books  were  not  competent  against  plaintiflf  in  error  goes,  to  a 
large  extent,  upon  the  assumption  that  his  evidence  denying 
all  knowledge  of  them  is  true,  but  in  passing  on  the  question 
of  their  admissibility,  it  is  Schneider's  testimony  that  must  be 
taken  as  true,  and  taking  that  as  true,  as  we  before  said,  the 
question  of  the  admissibility  of  these  books  is  too  plain  for 
argument. 

Exception  is  taken  in  the  arguments  of  counsel  for  plaintiff 
in  error  to  the  fact  that  two  paper  writings  in  the  form  of 
statements  of  accounts  were  used  in  evidence  before  the  jury 
without  any  identification,  and  without  having  been  specifically 
offered  in  evidence.  It  appears  that  one  of  these  papers  was 
attached  to  the  cover  of  the  ledger  which  was  introduced  in 
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evidence,  and  that  the  other  was  pinned  to  the  paper  thus 
attached.  It  does  not  appear  that  the  attention  of  the  court 
was  in  any  manner  called  to  those  attached  papers  when  objec- 
tion was  made  to  tlie  introduction  of  the  ledger,  and  the  objec- 
tion to  the  ledger,  which  was  offered  with  the  other  books,  was 
a  general  one  going  to  the  relevancy  of  the  accounts  contained 
in  it,  and  not  directed  against  any  particular  statement  or 
account  contained  therein  on  the  ground  that  it  had  not  been 
identified. 

Counsel  for  defendants  had  an  opportunity  to  inspect  the 
book  when  oflEered,  and  if  it  contained  any  account  or  paper  to 
which  there  was  the  special  objection  tliat  it  lacked  identifica- 
tion, they  were  b<:)und  to  call  the  attention  of  the  court  to  it, 
and  it  would  have  been  excluded  unless  the  proof  to  entitle  it 
to  admission  was  supplied.  Having  failed  to  make  the  point 
on  the  trial  it  can  not  be  made  now.  But  we  gather  from  the 
statements  in  the  briefs  of  counsel  that  these  papers  were 
commented  on  as  evidence  by  counsel  for  the  State,  but  not 
till  after  one  of  them  had  been  first  read  to  the  jury  and  com- 
mented on  by  one  of  the  counsel  for  defendant.  If  that  is 
true,  the  defendant  can  not  now  except  to  the  papers  as 
evidence. 

It  is  suggested  in  the  reply  brief,  however,  that  the  refer- 
ence to  this  evidence  by  defendant's  counsel  does  not  appear 
in  the  record,  and  that,  therefore,  we  are  bound  to  treat  the 
evidence  as  erroneously  introduced. 

But  the  record  shows  these  papers  or  accounts  in  the  ledger, 
and  no  specific  objection  to  them. 

Relevant  evidence  found  in  the  record  must  be  regarded  as 
properly  there,  unless  it  appears  that  some  valid,  specific 
objection  to  it  was  called  to  the  attention  of  the  trial  court. 

Besides  the  general  books  of  Schneider  and  the  private 
memorandum  books  kept  by  Driscoll,  there  were  introduced 
in  evidence  certain  other  books  known  as  "false  books"  to 
which  objection  is  urged.  The  admissibility  of  the  false 
books  depends  on  much  the  same  considerations  as  do  those 
of  the  general  books.  They  were  made  out  for  the  purpose 
of  supporting  the  bills  which  Schneider  was  presenting  to  the 
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county.  The  bills  had  got  far  ahead  of  the  general  books, 
and  to  make  the  charges  appear  to  equal  the  bills,  the  books 
were  gotten  up.  They  were  written  by  Driscoll  and  Con- 
nolly (who  appear  to  have  been  knowingly  aiding  the  con- 
spiracy) by  direction  of  Schneider,  and,  as  he  testifies,  withtlie 
concurrence  of  McDonald.  They  were  made  in  furtherance 
of  the  common  design  and  were,  therefore,  competent. 

Extended  argument  has  been  made  by  counsel  on  both  sides 
to  show  the  import  and  significance  of  the  various  accounts 
and  items  contained  in  all  these  books.  It  would  serve  no 
useful  purpose  for  us  to  follow  counsel  into  this  discussion. 

The  inferences  to  be  drawn  from  the  books  and  all  the 
various  entries  and  accounts  therein  considered  in  connection 
with  all  the  other  evidence  in  the  case,  were  for  the  jury.  We 
have  to  consider  only  the  relevancy  and  competency  of  the 
evidence  ;  its  weight  or  value  it  is  not  ordinarily  the  province 
of  the  court  to  determine. 

It  was  the  theory  of  the  people  on  the  trial  that  the  partic- 
ular conspiracy  alleged  to  exist  between  the  defendants  in 
relation  to  Schneider's  bills  for  work  on  the  different  county 
institutions  was  but  a  part  of  a  general  conspiracy  to  defraud 
the  County  of  Cook,  which  included  as  members,  besides  the 
defendants  on  trial,  several  of  the  County  Commissioners  and 
various  contractors  and  employes  of  the  county.  That  the 
general  combination  originated  long  before  Schneider  com- 
menced to  do  work  for  the  county,  and  that  at  the  time 
the  Schneider  frauds  were  perpetrated,  this  combination  prac- 
tically controlled  all  contracts  with  the  county  for  laborer  for 
materials,  and  that  the  defendants,  McDonald  and  McGarigle, 
were  agents  of  the  other  members  of  the  combination  for  the 
purpose  of  collecting  and  distributing  the  moneys  obtained 
through  the  means  that  might  be  used,  and  that  they,  with 
other  county  employes,  promoted  the  object  of  the  combina- 
tion by  certifying  to  the  correctness  of  fraudulent  and  excess- 
ive bills  against  the  county. 

Much  evidence  was  introduced  tending  to  sustain  the 
hypothesis  of  the  existence  of  this  huge  conspiracy,  and  to 
connect  defendants  with  it,  and  to  implicate  others  who  were 
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alleged  to  belong  to  it.  This  evidence  was  all  objected  to 
generally  and  in  detail,  and  its  admission  is  now  assigned  as 
error.  The  hypothesis  that  there  was  a  general  conspiracy 
to  obtain  money  by  false  pretcnsics,  which,  embraced  all  the 
Schneider  transactions  with  the  county,  and  particular  con- 
spiracies relative  to  them,  was  certainly  a  pertinent  one;  to 
establish  the  truth  of  the  hypothesis  would  be  to  prove  the 
crime  charged  in  the  indictment.  Therefore,  it  logically  fol- 
lows that  any  evidence  which  tended  to  support  the  hypoth- 
esis was  relevant  to  the  issue. 

"  All  facts  that  go  either  to  sustain  or  impeach  a  hypothesis, 
logically  }X3rtinent,  are  admissible.  But  no  fact  is  relevant 
which  does  not  make  more  eft  less  probable  such  a  hypothesis. 
*  *  *  When  the  question  at  issue  is  fraud,  peculiar 
latitude  in  the  reception  of  facts,  both  inculpatory  and  excul- 
patory, is  allowed,  as  it  is  only  by  induction  from  all  the  cir- 
cumstances of  the  case  that  in  issues  of  this  class  a  just  con- 
clusion can  be  reached."     Wharton  Crim.  Ev.,  Sec.  23-24. 

Roscoe,  in  his  Crim.  Ev.,  says,  "the  evidence  in  conspir- 
acy is  wider  than,  perhaps,  in  any  other  case,  (►ther  principles 
as  well  as  that  under  discussion  tending  to  give  greater  lati- 
tude in  proving  the  offense."     Sees.  92-03. 

The  decided  cases  illustrate  the  extent  to  wliich  the  inquiry 
will  be  allowed  where  combination  in  criminal  offenses  is 
attempted  to  be  established.  Extracts'  from  the  authorities 
cited  by  counsel  for  the  people  must  be  omitted  here,  but  an 
examination  of  them  will,  in  our  opinion,  fully  sustain  the 
following  statement  which  we  take  from  the  brief: 

"In  all  cases  of  conspiracy  and  in  all  prosecutions  for  crimes 
perpetrated  in  pursuance  of  a  conspiracy,  it  is  proper  to  show 
the  entire  history  and  plan  of  the  conspiracy,  and  whatever 
has  been  done  in  pursuance  of  the  conspiracy,  in  so  far  as 
may  be  necessary  to  connect  the  defendants  with  the  crime 
charged,  and  to  explain  their  acts  and  motives,  although  the 
defendants  may  thereby  be  implicated  in  numerous  overt  acts 
constituting  distinct  indictable  oflfenses,  and  although  the  con- 
spiracy may  be  disclosed  in  numerous  indictable  aspects." 
Ford  V.  State,  34  Ark.  649;  State  v.  Greenwade,  72  Mo.  298; 
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Bloomer  v.  State,  48  Md.  621;  State  v.  Glidden,  8  Atlantic 
Rep.  890;  Carroll  v.  Commonwealth,  84  Pa.  107. 

The  objection  to  any  of  the  evidence,  then,  which  rests  on 
the  ground  alone  that  such  evidence  tended  to  prove  a  general 
conspiracy  of  the  nature  stated,  is  not  tenable.  There  is,  how- 
ever, much  of  the  evidence  which  it  is  contended  did  not  tend 
to  prove  such  conspiracy  to  obtain  money  by  false  pretenses, 
but  rather  to  prove  bribery,  or  an  attempt  to  extort  money 
from  persons  who  were  dealing  with  the  county. 

One  Abbott  testified  that  McGarigle  told  him  it  would  cost 
him  $11,000  to  get  the  contract  to  furnish  the  cnal  to  the 
county  institutions  for  the  year  1.886-7;  that  he  agreed  to  pay 
it;  that  McGarigle  so  managed  as  to  have  the  matter  of  award- 
ing said  coal  contract  by  the  County  Board  postponed  till  be 
had  paid  the  money,  and  thereupon  the  contract  was  awarded 
to  hira.  That  McGarigle  said  that  he  did  not  get  any  of  the 
money  himself,  and  afterward  Abbott  sent  him  $500. 

It  is  very  manifest  that  there  was  a  conspiracy  to  get  this 
money,  and  that  McGarigle  was  aiding  the  scheme,  and  also 
that  the  County  Commissioners,  or  a  number  of  them,  were 
co-operating  with  him. 

But  it  is  said  it  did  not  show  that  the  money  of  the  county  was 
to  be  obtained  by  false  pretenses.  That  may  be  true  if  you  leave 
Abbott  out  of  the  combination,  but  in  considering  the  natural 
tendency  of  this  evidence  he,  as  well  as  the  other  conspirators, 
must  be  reckoned  in.  The  natural  inference  is  that  he  was  to  get 
back  the  money  he  paid  from  the  county,  and  that  he  could  only 
do  it  by  false  weights  or  a  false  price.  His  bills  would  have 
to  be  passed  and  O.  K.'d  by  the  county's  employes,  and 
audited  by  the  Board,  and  some  false  pretense  by  the  con- 
spirators was  inevitable,  or  we  must  suppose  a  gift  of  this 
large  amount  from  him  to  the  others,  with  no  corresponding 
benefit  to  himself. 

Inferences  from  the  facts  are  drawn  in  accordance  with  the 
common  principles  of  induction,  and  are  to  be  judged  by  the 
common  and  received  tests  of  truth ;  and  such  inferences  are 
not  to  be  adopted  as  to  run  counter  to  the  ordinary  experi«- 
ence  aa  to  the  motives  and  intentions   of  men  as  indicated  by 
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their  conduct.  The  snpposition  of  a  gift  of  such  a  sum  does 
not,  under  the  circumstances,  accord  with  human  exj^erience, 
and  must,  therefore,  be  rejected,  and  the  natural  inference 
adopted,  which  seems  to  us  to  be  that  the  money  paid  by 
Abbott  waste  be  obtained  for  him  again  by  false  pretenses  of 
some  kind  in  his  dealings  with  the  county.  But  if  it  be 
admitted  that  the  Abbott  transaction  did  not,  standing  by 
itself,  prove  that  false  pretenses  against  the  county  were  to  be 
used,  it  was  competent  to  be  considered  in  connection  with 
other  facts  tending  to  establisl^  that  conclusion.  A  single  cir- 
cumstance may  have  little  strength  and  of  itself  afford  no  foun- 
dation on  which  to  base  a  given  hypothesis,  but  when  joined 
to  many  more  of  the  same  nature,  all  fitting  each  other,  and 
having  the  same  relation  and  tendency,  the  whole,  when  united, 
may  form  an  arch  strong  enough  to  support  a  presumption 
practically  conclusive. 

"A  conspiracy  is  proved,  either  expressly  or  by  the  proof  of 
facts  from  which  the  jury  may  infer  it.  It  is  seldom  proved 
expressly.  *  *  *  In  nearly  all  cases,  therefore,  the  con- 
spiracy is  proved  by  circumstantial  evidence,  namely,  by  proof 
of  facts  from  which  the  jury  may  fairly  imply  it"  2  Arch. 
Crim.  Pr.  &  PI.  1054. 

The  prosecutor  is  entitled  to  proceed  in  his  case,  step  by 
step,  and  to  make  his  chain  of  proof,  link  by  link,  and  where 
an  act  is  apparently  innocent  or  equivocal  in  character,  otlier 
acts  of  the  same  party  may  be  shown  to  give  it  intent 

*' Taken  by  themselves  the  acts  of  conspirators  are  rarely  of 
an  unequivocally  guilty  character,  and  they  can  only  be  prop- 
erly estimated  when  connected  with  all  the  surrounding  cir- 
cumstances."    Koscoe  Crim.  Ev.,  Sec.  93. 

Some  of  the  acts  of  McGarigle,  with  relation  to  Schneider's 
bills,  were  of  this  equivocal  character,  and  his  transaction  with 
other  contractors  were  competent  as  against  him  to  give  color 
to  his  acts  in  furtherance  of  the  payment  of  Schneider's  bills. 

Upon  both  grounds,  that  is  to  prove  a  conspiracy  and  also 
to  establish  McGarigle's  guilty  intent  the  testimony  of  Mid- 
dleton  was  clearly  admissible,  and  upon  the  former  ground, 
the  testimony  of  Pfeifer. 
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The  evidence  of  the  defendant  McDonald's  conversation 
with  the  Clows  is  of  the  same  character,  and  had,  in  our  opinion, 
the  same  tendency  as  that  of  the  Abbott  transaction  above  dis- 
cnssed.  It  showed  that  defendant  had  such  relations  with  the 
power  that  controlled  the  purchases  of  material  for  county  use, 
that  he  could  impose  a  condition  on  those  who  desired  to  sell, 
and  though  he  did  not,  in  that  instance,  succeed,  his  negotiation 
was  an  attempt  to  further  the  common  object.  Substantially 
the  same  considerations  determine  the  admissibility  of  Klehm's 
first  conversation  with  the  Clows.  Klehm's  attempt  to  induce 
the  Clowes  to  pay  the  commissions  demanded  by  McDonald, 
and  the  arguments  he  used  to  them,  were  acts  in  furtherance 
of  the  common  object.  His  statement,  ''  we  are  in  the  hands 
of  a  ring,"  was  not  an  admission  binding  only  to  himself,  but 
was  a  reason  given  to  persuade  the  Clows,  and  was,  therefore, 
an  act  in  furtherance  of  the  conspiracy. 

There  are  other  objections  relating  to  the  testimony  which 
we  do  not  deem  it  necessary  to  discuss  in  detail. 

We  are  of  the  opinion  tliat  no  error  was  made  by  the  court 
in  the  admission  of  evidence,  save  in  admitting  the  testimony 
of  the  Clows  and  Johnson  as  to  the  second  conversation  with 
Klehm.  We  have  to  consider  whether  this  was  such  error  as 
requires  a  reversal  of^this  judgment.  This  conversation  oc- 
curred in  January,  1887,  about  a  year  after  the  first  conversa- 
tion of  Klehm  with  the  Clows,  and  was  commenced  by  Klehm's 
attempting  to  deny  or  explain  a  remark  which  one  of  the 
Clows  stated  he  had  made  in  the  first  conversation.  The  talk 
drifted  from  that  subject  to  the  Schneider  bills,  which  Clow 
told  K'ehm  were  outrageous,  and  Klehm  said  that  he  could 
not  go  into  details  of  all  the  business;  he  had  been  busy  with 
the  finances  of  the  county.  Then  Clow  and  Johnson,  in 
Klehm's  presence,  severely  characterized  the  voting  away  of 
the  county's  money  without  knowing  anything  about  the 
prices,  and  criticised  Klehm's  course  in  voting  on  these  bills 
with  the  majority  of  the  Board,  and  Klehm  made  no  response. 
This  had  a  slight  tendency  to  prove  a  general  conspiracy  and 
would  be  clearly  competent  against  Klehm,  if  he  were  on  trial, 
as  being  in  the  nature  of  an  admission.   It  also  tended  to  prove 
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the  falsity  of  Schneider's  bills  against  the  county.  Upon  the 
latter  i>oint  it  was  clearly  harmless,  for  there  is  and  was  upon 
the  trial  practically  no  issue  on  that  question.  It  is  assumed 
by  the  defense  that  they  were  false  and  fraudulent,  but  denied 
that  defendants  were  concerned  with  them.  While,  as  we 
have  said,  this  testimony  had  a  tendency  to  prove  the  exist- 
ence of  a  general  conspiracy,  that  tendency  is  so  slight  as  to 
be  almost  insignificant 

The  inference  is  onlv  to  be  drawn  from  Klehm's  silence, 
not  when  a  charge  of  general  conspiracy  was  directly  made 
but  when  corruption  in  the  County  Board  was  insinuated. 
This  is  the  weakest  kind  of  evidence.  Even  as  against  Klehm 
it  could  have  but  little  weight.  As  against  plaintiff  in  error 
it  had  no  tendency  whatever  to  identify  him  or  his  co-defend- 
ant, McGarigle,  as  conspirators.  It  did  not  attack  the  character 
of  either  or  tend  to  prove  any  fact  which  would  incline  the 
jury  to  look  on  plaintiff  in  error  as  likely  to  be  guilty  of  crime, 
or  which  would,  in  any  manner,  prejudice  them  against  him. 

The  rule  is  well  settled  that  where  evidence  is  erroneously 
admitted  it  will  vitiate  the  verdict  unless  the  court  can  sav 
that  such  evidence  worked  no  injury.  The  cases  in  which 
this  rule  is  applied  will  be  found  to  be  cases  where  the  evi- 
dence tended  strongly  to  injure,  as  in  the  case  of  Jackson  v. 
People,  18  111.  App.  518,  where  the  improper  evidence  consisted 
of  the  testimony  of  a  policeman,  that  the  defendant  had  been 
charged  with  a  crime  similar  to  the  one  for  which  he  was  on 
trial  and  had  substantially  admitted  the  charge. 

If  the  manifest  tendency  of  the  illegal  evidence  is  to  injure 
or  mislead,  the  court  will  not  undertake  to  say  that  such  was 
not  its  effect,  but  in  the  fair  administration  of  justice  will 
grant  a  new  trial.  But  where  the  evidence  erroneously  admit- 
ted has  but  a  remote  and  uncertain  tendency  to  affect  the  issue, 
and  is  not  misleading  or  confusing  or  calculated  to  excite  prej- 
udice, and  where  the  court  finds  the  hypothesis  on  which  it 
bears  abundantly  established  by  other  evidence  properly  in 
the  case,  the  error  in  admitting  the  evidence  will  not  authorize 
a  reversal.  The  evidence  complained  of  is,  in  our  opinion,  of 
this  indifferent  character,  and,  therefore,  will  not  affect  the 
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verdict,  and  for  us  to  reverse  this  case  for  the  error  in  admit- 
ting it  would  be  to  act  on  a  pretext,  and  not  on  a  reason,  and 
would  serve  to  obstruct  and  embarrass  rather  than  to  promote 
the  administration  of  public  justice. 

We  have  carefully  examined  the  instructions  given  to  the 
jury  in  behalf  of  the  people,  and  have  considered  the  criti- 
cisms made  upon  tliem  by  the  counsel  for  plaintiflE  in  error 
and  we  find  them  to  be  substantially  accurate  and  unob- 
jectionable. Some  of  them  may  be  obnoxious  to  mere  verbal 
criticism,  but  when  considered  together  they  present  a  full, 
fair  and  clear  statement  of  the  law  applicable  to  the  case  upon 
the  theory  presented  by  the  people.  Neither  do  we  find  any 
error  in  the  modification  or  refusal  by  the  court  of  instruc- 
tions offered  in  behalf  of  the  defendant.  We  do  not  feel 
called  upon  to  discuss  each  point  made  by  counsel  on  this 
question  of  instructions.  The  error  which  appears  to  be  relied 
upon  with  most  confidence  is  the  refusal  of  the  court  to  give 
defendants'  instruction  27,  which  was  as  follows: 

"  The  jury  are  instructed  that  where  the  prosecution  relies 
upon  circumstantial  evidence  for  a  conviction,  the  jury  must 
be  satisfied  beyond  a  reasonable  doubt  that  a  crime  has  been 
committed  by  some  one,  in  manner  and  form  as  charged  in 
the  indictment,  and  then  they  must  not  only  be  satisfied  that 
all  the  circumstances  proved  arc  consistent  with  the  defendants' 
having  committed  the  act,  but  they  must  also  be  satisfied  that 
the  facts  are  such  as  to  be  inconsistent  with  any  other  rational 
conchision  than  that  the  defendants  are  the  guilty  persons. 
If  there  is  any  one  single  fact  proved  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence  which  is  inconsistent 
with  the  defendants'  guilt,  this  is  suflicient  to  raise  a  reason- 
able doubt,  and  the  jury  should  find  the  defendants  not  guilty." 

Tlie  instruction  is  not  correct  as  a  proposition  applicable  to 
this  case,  for  the  reason  that  while  the  people  did  rely  on  cir- 
cumstantial evidence  for  a  conviction,  they  did  not  rely  on  cir- 
cumstantial evidence  alone.  There  was  in  the  case  the  direqt 
testimony  of  Schneider  as  to  the  agreement  with  plaintiff  in 
error,  which,  if  believed  by  the  jury,  was  suflicient  to  author- 
ize a  convictiop.     Therefore,  the  direction  that  the  jury  should 
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find  the  defendants  not  gniltj  if  any  one  fact  proved  by  the 
circumstantial  evidence  was  inconsistent  with  guilt,  could  not 
be  given,  for  it  would  be  equivalent  to  a  direction  to  disregard 
the  direct  evidence.  The  existence  of  such  inconsistent  fact 
only  breaks  the  chain  of  circumstantial  evidence  on  which  an 
inference  of  guilt  depends  and  leaves  the  direct  proof  to  stand 
with  such  value  as  the  jury  may  see  fit  to  attach  to  it.  More- 
over, the  instruction  as  asked  is  abstract  in  form,  and  the  refus- 
ing of  abstract  projjositions  of  law  can  not  be  assigned  for 
error,  even  where  they  are  accurately  drawn.  Kyan  v.  Don- 
nelly, 71  111.  100;  Devlin  v.  People,  104  111.  504.  ' 

True,  it  is  the  practice  to  give  such  propositions  in  criminal 
cases,  to  inform  the  jury  as  to  the  principles  that  are  to  gov- 
ern in  ascertaining  the'  tinith,  and  in  this  case  the  very  rule 
which  this  instruction  was  intended  to  state,  but  failed  to  state 
accurately,  was  given  to  the  jury  by  the  court  in  the  defend- 
ants' sixth  instri^ction  as  modified. 

The  next  error  pressed  by  counsel,  which  we  take  up  in  the 
order  in  which  it  is  presented  in  argument  rather  than  in  the 
order  in  which  it  arises  on  the  record,  is  the  challenge  to  the 
array  of  jurors,  which  was  overruled  by  the  court  below.  On 
May  11th  the  court  ordered  a  special  venire  for  fifty  petit 
jurors.  Plaintiff  in  error  filed  a  written  motion  challenging 
the  array  and  asking  that  the  Sj)ecial  venire  be  quashed,  and 
stating  as  grounds  of  said  motion  that  the  regular  panel  of 
jurors  for  the  said  May  term  of  the  Criminal  Court  had  not 
been  exhausted  when  the  venire  was  issued.  To  this  question 
the  State  entered  an  oral  demurrer,  which  the  court  sustained, 
^n  May  13th  the  court  allowed  the  State's  Attorney  to  tile 
nunc  pro  tunc  instead  of  the  demurrer  an  answer  and  demur- 
rer to  said  challenge.  The  answer  stated  that  at  the  time  the 
special  venire  was  issued  the  regular  panel  of  jurors  for  the 
May  term  of  the  Criminal  Court,  held  and  presided  over  by 
Judge  She  paid,  had  been  exhausted. 

The  court  then  and  there  offered  to  allow  the  defendants  to 
reply  to  the  answer  and  to  introduce  evidence,  but  defendants 
declined  and  thereupon  the  court  entered  an  order  sustaining 
the  answer  and  overruling  the  challenge.     If  the  answer  was 
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true  the  Judge  was  right  in  overnih'ng  the  challenge.  But 
the  argument  seems  to  be  that  the  court,  liaving  erred  in  sus- 
taining an  oral  demurrer  which  admitted  the  facts  stated  in  the 
motion,  it  was  wrong  for  the  court  to  go  back  and  cure  such 
error.  Defendants  have  no  vested  rights  in  an  error  com- 
mitted. It  is  not  only  the  right  but  the  duty  of  the  court  to 
correct  an  error  and  set  the  record  right  where  it  can  be  done 
in  a[)t  time.  Counsel  say  that  before  the  answer  was  filed, 
they  had  used  a  peremptory  challenge  belonging  to  plain tifiE 
in  error,  u})()n  one  of  the  jurors  summoned  on  this  special 
venire,  and  that  the  court  did  not,  when  he  offered  to  allow 
defendants  to  reply  to  the  answer  and  sustain  their  challenge 
by  proof,  ofiFer  to  restore  this  peremptory  cluillenge.  But  if 
defendants  had  gone  into  evidence  and  sustained  their 
challenge  to  the  ariay,  tlie  necessary  effect  would  have  been 
to  restore  any  peremptory  challenge  to  them  which  had  been 
used  in  discharging  a  juror  from  the  improperly  summoned 
panel.  When  the  challenge  to  the  array  should  be  found  to 
be  well  made,  would  be  time  enough  to  deal  with  the  ques- 
tion as  to  the  peremptory  challenge.  We  think  the  course 
pursued  by  the  court  was  eminently  just  and  fair,  and  that  no 
error  was  made  against  the  defendants  by  the  course  of  practice 
adopted. 

It  is  urged  that  the  closing  argument  of  the  State's  Attorney 
contained  statements  of,  and  allusions  to  matters  which  were 
not  in  evidence  and  not  germane  to  any  reasonable  discussion 
of  the  case  before  the  court,  and  which  tended  to  arouse  the 
prejudice  of  the  jury  against  the  plaintiff  in  error,  such  as 
denunciations  of  the  brother  of  plaintiff  in  error,  and  reflec- 
tions on  what  was  said  to  be  the  bad  and  dangerous  influence 
which  he  exerted  in  the  community,  though  he  was  not  on 
trial  and  was  not  a  witness. 

The  opening  speech  to  the  jury  of  the  counsel,  who  aided 
the  State's  Attorney  in  the  prosecution,  is  also  alleged  to  have 
been  improper,  and  to  have  tended  to  prevent  a  fair  trial. 

The  discussion  of  such  questions  are  embarrassing  to  a  re- 
viewing court.  The  errors  alleged  are  not  errors  of  the  court. 
The  injuries  that  may  arise   from  improper  remaiks  in  argu- 
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mont  it  is  very  difficult  for  a  trial  court  to  provent  and  almost 
imi>os8ible  for  aay  court  to  measure  or  ascertain. 

The  record  does  not  ordinarily  contain  the  remarks  or 
speeches  of  counsel  for  defendants,  nor  does  it  present  the 
scene  of  the  trial  and  its  surroundings  and  attending  circum- 
stances which  would  often  explain  and  account  for  some  re- 
mark which,  taken  out  of  all  relation  to  such  circumstances, 
seems  uncalled  for  and  unprofessional. 

We  think  the  State's  Attorney's  allusion  to  the  brother  of 
defendant  might  much  better  have  been  left  out,  but  we  can 
not  attach  such  importance  to  such  remarks  as  to  revei-se  the 
case  upon  them. 

We  regard  the  suggestions  made  to  the  jury  in  the  opening 
speech,  to  which  exceptions  were  taken,  as  of  a  niucli  more 
objectionable  character.  Attacks  u]>on  and  ridicule  of  estab- 
lished rules  of  procedure  and  well-founded  principles  which 
govern  the  administration  of  criminal  law  are  certainly 
anomalous  in  the  speech  to  a  jury  of  one  who  re|>resents  the 
State  in  asking  the  conviction  of  persons  accused  of  crime,  and 
it  may  be  contended,  with  great  ])lausibility,  that  such  argu- 
ments, coming  from  counsel  who  represents  the  people,  might 
tend  to  lead  the  jury  to  disregard  their  duty  and  responsibility 
toward  the  defendants.  It  must  be  remembered,  however, 
that  in  this  case  the  remarks  having  this  improper  t-endency 
were  made  at  the  commencement  of  the  trial,  and  that  the 
counsel  for  the  defendants  had  full  opportunity  to  answer  the 
suggestions  before  evidence  was  heard ;  that  the  trial  lasted 
upward  of  twenty  days,  and  that  the  jury  were  fully  instructed 
by  the  court  as  to  their  duty  toward  the  defendants  and  as  to 
all  the  defendants'  rights.  Whatever,  therefore,  might  be  tlie 
effect,  had  the  same  line  of  argument  been  pursued  in  a  closing 
speech,  we  are  of  opinion  that  under  the  circumstances  of  this 
case  it  can  be  said  that  it  could  have  had  no  such  material  in- 
fluence as  to  authorize  the  disturbance  of  a  verdict  warranted 
bv  the  evidence. 

Many  errors  are  assigned  by  counsel  and  have  been  argued 
by  them,  which  we  do  not  discuss.  We  have  not,  in  the  ex- 
amination which  we  have  given  to  the  record,  however,  over- 
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looked  the  points  made,  but  have  given  them  all  patient  con- 
Bideration,  and  deem  it  sufficient  to  saj  that  we  find  no  error 
which,  in  our  opinion,  warrants  the  ordering  of  a  new  trial. 
If  the  witness,  Schneider,  told  the  truth,  then  the  plaintiff  in 
error  was  properly  convicted.  Whether  said  witness  was 
worthy  of  belief  was  a  question  for  the  jury,  who  saw  him  - 
n|x>n  the  stand  and  had  an  opportunity  to  observe  him  during 
many  days  while  he  was  being  examined  and  cross-examined 
before  them.  Without  his  evidence  a  verdict  of  guilty  would 
not  be  warranted,  but  upon  his  testimony  alone,  and  without 
corroboration,  the  jury  had  the  right  to  rely.  We  do  not  find 
it  true,  as  argued,  that  he  was  not  corroborated*  There  is 
much  evidence  in  the  record  which,  in  our  opinion,  tends 
strongly  to  support  the  story  which  he  told. 

Careful  examination  of  the  record  discloses  to  us  no  gi'ound 
on  which  this  court  can  properly  interfere  with  the  judgment 
of  the  Criminal  Court,  and  said  judgment  must  therefore  be 
afHrmed. 

Judgment  affirmed. 


Adam  Ochs  et  al. 

V. 

The  People  of  the  State  op  Illinois. 

Conspiracy  to  Defraud  Cook  County — False  Pretenses — False  Bills — 
General  Conspiracy  to  Commit  a  Series  of  Illegal  Acts — How  Proved — 
Conriction  not  Dependent  upon  Success — Proof  of  Formation  Sufficient — 
Statute  of  Limitations — Review  of  Evidence — Division  in  Opinion, 

1.  Time  occupied  with  proceeding??  on  dilatory  motions  and  petitions 
interposed  by  the  accused  is  excluded  inestimatingf  the  time,  under  Sec.  438, 
Criminal  Code,  providing  for  a  discharge  for  the  want  of  prosecution.  It 
seems  that  the  term  at  which  the  defendant  Ls  committed  is  excluded  under 
said  section. 

2.  It  is  within  the  discretion  of  the  court  to  interpose  an^  withdraw 
from  the  panel  a  person  unfit  to  sit  as  a  juror,  even  after  he  has  been  sworn. 

3.  It  is  the  object  of  the  rules  of  law  governing  the  selection  and  impan- 
eling of  jurors  to  secure  competent,  fair  and  impartial  jurord.     When  this 
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end  has  been  attained,  errors  committed  in  selecting  and  impaneling  the 
jury  will  not  reverse,  as  they  have  resulted  in  no  prejudice  to  the  party  com- 
plaining. 

4.  One  good  count  in  an  indictment  will  sustain  a  general  yerdict, 
although  some  of  the  counts  are  defective. 

6.  A  conspiracy  may  be  proved  by  direct  or  circumstantial  evidence,  or 
both.  It  need  not  be  proved  by  the  direct  evidence  of  an  agreement  or 
combination  between  the  conspirators,  but  the  conspiracy  of  all  may  be  shown 
by  the  overt  acts  of  each. 

6.  A  general  conspiracy,  having  for  its  object  the  commission  of  a  series 
of  illegal  acts,  and  embracing  asmany  minor  con^spiracies  as  there  are  illegal 
acts  to  be  perpetrated,  may  be  dealt  with  as  a  single  conspiracy,  and  any 
person  entering  into  it,  though  only  for  the  purpose  of  becoming  the  active 
instrument  in  the  accomplishment  of  some  of  its  parts  or  details,  may  be 
charged  as  a  party  to  the  general  conspiracy. 

7.  A  conviction  for  a  conspiracy  does  not  depend  upon  whether  the  con- 
spiracy has  bt^en  successful  or  whether  its  objects  have  been  carried  out.  It 
depends  merely  upon  whether  the  conspiracy  itself  has  been  formed. 

8.  It  is  not  neceasary,  in  order  to  charge  several  persons  as  joint  conspir- 
ators, to  show  that  they  have  been  members  of  the  cons^piracy  at  the  same 
point  of  time. 

9.  In  a  prosecution  aguinst  a  number  of  County  Commissioners  and  others 
for  a  conspiracy  to  obtain  money  from  Cook  County  by  means  of  false  pre- 
tenses, it  is  held:  That  overt  acts  of  all  the  plaintiffs  in  error,  tending 
directly  to  the  promotion  of  the  conspiracy,  are  clearly  shown  by  the  evi- 
dence; that,  although  the  evidence  tends  to  charge  various  of  the  defend- 
ants with  bribory  and  other  forms  of  fraud,  it  also  tends  to  prove  the 
conspiracy  charged  in  the  indictment;  that  the  rendering  of  false  bills  con- 
stituted in  law  false  pretenses;  that  the  conspiracy  charged  in  the  indict- 
ment was  complete  when  the  conspiracy  was  formed;  and  that  the  defense 
of  the  Stiitute  of  Limitations  was  not  sustained. 

[Opinion  filed  February  16, 18S8.] 

In  error  to  the  Criminal  Court  of  Cook  County;  the  Hon. 
Egbert  Jamison,  Judge,  presiding. 

Messrs.  Alexander  Sullivan  and  William  Brown,  for  plainL 
iffs  in  error. 

The  State,  by  its  notice,  abandoned  the  charge  of  conspiracy 
to  obtain  money  by  fal&e  pretenses.  Elam  v.  People,  26 
Ala.  48. 

The  accused  can  not  be  convicted  on  the  evidence  of  other 
offeu&es.     Gutchins  v.  People,  21  111.  042;  Kribs  v.  People,  82 
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111.  425;  Evans  v.  People,  90  111.  384;  Regina  v.  Timothy,  1 
Fost.  &  F.  39;  Regina  v.  Barry,  4  Fost.  &  F.  389. 

The  object  of  the  conspiracy,  as  laid,  must  be  proved. 
Archbold's  Cr.  Pr.  &P1.  1847;  U.  S.  v.  Mitchell,  1  Hughes, 
439;  Evans  v.  People,  90  111.  384;  U.  S.  v.  Goldberg,  7  Biss. 
175,  185 ;  State  v.  Tramwell,  2  Ired.  379. 

Knowledge  and  intent  on  the  part  of  a  person  charged  is 
necessary  to  make  him  a  conspirator  as  well  as  to  make  his  acts 
and  declarations  evidence  of  a  conspiracy.  Pollnian's  Case,  2 
Camp.  233,  cited  and  quoted  in  Evans  v.  People,  90  111.  384 ; 
Regina  v.  Barry,  4  Fost.  &  F.  389;  U.  S.  v.  Goldberg,  7  Biss. 
11,  123 ;  People  v.  Powell,  63  K.  Y.  88;  People  v.  Mather,  4 
Wend.  230;  Regina  v.Kendricks,  5  Adol.  &  Ell.,  N.  S.,  48. 

There  must  be  established  between  the  conspirators  a  union 
of  wills  and  sentiments,  and  concert  and  co-Oj)eration  in  acts. 
XJ.  S.  V.  Goldberg,  7  Biss.  174;  Reg.  v.  Murphy,  8  Car.  &  P. 
297 ;  Commonwealth  v.  McClean,  2  Parsons  (Pa.),  363 ;  Peo- 
])le  v.  Mather,  4  Wend.  230;  Commonwealth  v.  Hunt,  4  Mete. 
Ill;  Carson  on  Conspiracy,  123;  McKee  v.  State,  9  W.  Rep. 
Ind.  838. 

The  acts  which  are  admissible  in  evidence  of  a  conspiracy 
are  those  done  in  pursuance  of,  to  advance  the  object  of,  and 
done  while  the  conspiracy  is  in  progi-ess,  and  before  comple- 
tion or  abandonment,  and  the  declarations  admissible  in  evi- 
dence of  a  conspiracy  are  those  only  which  are  in  themselves 
acts,  or  which  accompany  acts,  and  are  merely  narrative.  Car- 
son on  Conspiracy,  213,  217;  State  v.  Jackson,  29  La.  354; 
Clinton  v.  Estes,  20  Ark.  216 ;  State  v.  Larkins,  49  N.  H.  39  ; 
Page  V.  Parker,  40  N.  H.  47;  Lynes  v.  State,  36  Miss.  617; 
State  V.  Ross,  29  Mo.  32 ;  State  v.  Fredericks,  85  Mo.  145 ; 
Bisliop's  Cr.  Proc.  (3d  Ed.)  227. 

And  if  acts  are  done  by  some  not  within  the  original  design, 
and  not  consented  to  by  the  others,  such  acts  are  not  admis- 
sible in  evidence.  People  v.  Leith,  52  Cal.  251;  Frank  v. 
State,  27  Ala.  37;  Heine  v.  Commonwealth,  91  Pa.  St.  148; 
People  V.  Knap]),  26  Mich.  12. 

The  rule  of  circumstantial  evidence  is,  that  the  inference  of 
that  which  is  proposed  to  be  proved  must  flow  naturally  from 
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the  circumstances,  and  that  the  possibility  of  any  other  hypoth- 
esis must  be  excluded.  1  Starkie,  Ev.,  575 ;  3  Wharton  Cr*  L- 
(Crimes),  Sec.  2351;  Archbold's  Cr.  Pr.  &  P1.,1S41;  U.  S.  v. 
Cole,  5  McLean,  601;  U.  S.  v.  Goldberg,  7  Bissell,  175,  190, 
191;  Martin  v.  State,  38  Ga.  295;  Orr  v.  State,  34  Ga.  345; 
Howard  v.  Lancaster,  13  N.  W.  Rep.  211;  Mooney  v.  People, 
111  111.  388,  403;  Fuller  v.  State,  12  Ohio,  433. 

When  the  jury  find  there  is  a  conspiracy,  the  only  issne  is, 
was  the  defendant  engaged  in  it.  This  issue  must  be  estab- 
lished by  evidence  of  his  own  acts  and  declarations,  and  on 
this  issue  he  is  not  liable  for  the  acts  of  others.  Common- 
wealth V.  Judd,  2  Mass.  329;  Carson  on  Conspiracy,  124;  U. 
S.  V.  Goldberg,  7  Bissell,  175,  188. 

Messrs.  J.  M.  Longenecker,  State's  Attorney,  and  Stiles 
&  Lewis,  for  defendants  in  error. 

The  record  in  this  case  will  show  absolutely  that  the  fraud- 
ulent bills  and  contracts  jiassed  during  the  year  1885,  were 
voted  on  by  all  the  plaintiffs  in  error,  with  the  exception  of 
Varnell.  Varnell's  complicity  in  the  combination  for  this  year, 
and  every  year,  is  without  question,  for  lie  was  at  times  the 
collector  of  the  ring,  and  continually  O.  K.'d  fraudulent  bills. 
While  in  some  instances  the  fraudulent  bills  or  contracts  may 
have  been  brought  to  the  attention  of  the  Board  by  an  indi- 
vidual member  of  the  combination,  still  they  all  joined  in  the 
passing  of  the  bills  and  awarding  contracts  admitted  to  be 
fraudulent,  and  in  some  division  of  the  spoils.  Ochs  and 
Wasserman  continued  in  their  corrupt  business  with  the  com- 
bination after  they  had  left  the  Board,  and  Wren  joined  the 
combination  in  the  latter  part  of  the  year  1885,  while  Wasser- 
man and  Ochs  were  still  members  of  the  Board,  as  evidenced 
by  his  participation  in  the  corrupt  Lobstein  bill  of  November, 
1885  ;  and  by  his  vote  on  the  passing  of  the  corrupt  bill  on 
the  5th  of  December  of  that  year,  and  by  joining  the  com- 
bination he  became  a  party  to  all  the  acts  committed  prior  to 
that  time  and  the  subsequent  acts  of  the  combination  after 
Wasserman  and  Ochs  had  left  the  Board.  So  that  it  will  be 
seen  that  the  combination  was  a  continuing  one,  and  that  the 
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proofs  introduced  as  to  the  conspiracy  of  1885,  were  admissible 
as  to  the  defendant  Wren,  because  ho  had  consented  to  the 
acts  that  thej  had  previously  done  by  recognizing  McGarigle 
as  the  collector  and  joining  in  their  votes  upon  the  corrupt 
bills  in  question. 

The  record  discloses  that  Varnell,  Yan  Pelt  and  Leyden 
were  members  of  the  conspiracy  and  combination  during  the 
entire  year  of  1884, 1885.and  1886.  That  Ochs  and  TVasserman 
were  members  of  the  combination  and  conspiracy  during  the 
entire  years  of  1883,  1884  and  1885,  and  that  there  is  no  testi- 
mony whatever  in  the  record  showing  that  they  ever  ceased 
to  be  members  of  a  conspiracy,  while  there  is  testimony  show- 
ing that  they  were  active  membei*s  in  the  combination  after 
they  ceased  to  be  members  of  the  County  Board.  That  Wren, 
at  least  as  early  as  November,  1885,  entered  into  the  conspiracy 
and  combination  and  continued  therein  until  the  trial  of  this 
case.  So  that  it  appears  that  during  the  month  of  November 
and  December,  1885,  all  the  plaintiffs  in  error  in  this  case  were 
active  participants  in  the  conspiracy  to  rob  Cook  County  by 
false  pretenses. 

One  contract  or  bill,  or  ten,  or  a  hundred,  did  not  embrace 
the  scope  of  their  wicked  conspiracy,  but  nearly  all,  running 
into  the  thousands  from  day  to  day,  week  to  week,  month  to 
month,  year  to  year,  were  the  means  employed  to  fraudulently 
obtain  from  the  treasury  of  Cook  County  the  people's  money. 
The  money  obtained  upon  these  false  and  fraudulent  bills  and 
contracts  was  obtained  by  false  pretenses.  These  defendants 
and  the  others  united  with  the  contractors  and  the  employes  in 
this  criminal  design.  The  common  design  was  manifest,  the 
system  apparent,  the  complicity  of  the  defendants  beyond  ques- 
tion. When  we  take  into  consideration  all  the  facts  produced 
in  proof,  the  fraudulent  contracts,  the  circumstances  surround- 
ing the  defendants,  their  associations,  their  declarations,  their 
individual  acts,  their  division  of  the  spoils,  and  their  combina- 
tion and  unity  of  votes,  can  there  be  any  question  but  that  the 
unlawful  act  of  one  was  the  unlawful  act  of  all  ? 

Bailey,  J.     On  the  2d  day  of  April,  1887,  Adam  Ochs, 
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Michael  Lej'den,  John  E.  Van  Pelt,  Mieliael  Wassernian, 
Daniel  J.  Wren,  Harry  A.  Varnell,  John  Ilannigan,  George 
C.  Klehm,  James  J.  McCarthy,  Charles  F.  Lynn,  Richard  S. 
McCloughrey,  Christian  Caesehnan,  Richard  M.  Oliver,  Chris- 
tian Geils,  William  J.  McGarigle,  Frederick  W.  Bipper, 
Charles  L.  Frey  and  Edward  S.  McDonald  were  indicted  by 
tlie  grand  jury  in  the  Criminal  Court  of  Cook  County  for  the  ; 
crime  of  conspiracy.  McGarigle,  McDonald,  Hannigan,  Bij)- 
l)er  and  Frey  were  not  put  on  trial,  and  KIcjhm  and  Lynn  each 
entered  a  plea  of  guilty.  At  the  June  term,  18S7,  of  said 
court,  the  other  eleven  defendants  were  tried  and  convicted, 
the  jury,  by  their  verdict,  fixing  the  punishment  of  Ochs,  Ley- 
den,  Yan  Pelt,  Wasserman,  Wren,  McCloughrey  and  Varnell 
at  imprisonment  in  the  penitentiary  for  the  term  of  two  years^ 
and  im|K)sing  upon  McCarthy,  Casselman,  Oliver  and  Geils  a 
tine  of  ?1,000  each.  Judgment  was  pronounced  on  all  the  de- 
fendants tried  in  accordance  with  the  verdict  of  the  jury,  and 
Ochs,  Ley  den,  Van  Pelt,  Wasserman,  Wren  and  Varnell,  six 
of  the  defendants  sentenced  to  imprisonment  in  the  peniten- 
tiary, have  brought  the  record  to  this  court  by  writ  of  error. 

At  the  June  term  of  the  Criminal  Court,  and  prior  to  the 
commencement  of  the  trial,  the  defendants  entered  their  mo- 
tion to  be  discharged  for  want  of  prosecution,  in  accordance 
with  the  provisions  of  section  438  of  the  Criminal  Code,  which 
motion  was  overruled,  and  the  decision  of  the  court  overruling 
said  motion  is  assigned  for  error.     Said  section  is  as  follows: 

"Any  person  committed  for  a  criminal  or  supposed  criminal 
matter,  and  not  admitted  to  bail  and  not  tried  at  or  before  the 
second  term  of  the  court  having  jurisdiction  of  tlie  offense, 
shall  be  set  at  liberty  by  the  court,  unless  the  delay  shall  hap- 
pen on  the  application  of  the  prisoner.  If  such  court,  at  the 
second  term,  shall  be  satisfied  that  due  exertions  have  been 
made  to  procure  the  evidence  for  and  on  behalf  of  tlie  people, 
and  there  are  reasonable  grounds  to  believe  that  such  evidence 
may  be  procured  at  the  third  term,  it  shall  have  power  to  con- 
tinue such  case  till  the  third  term.  If  such  prisoner  shall  have 
been  admitted  to  bail  for  a  crime  other  than  a  capital  offense, 
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the  court  may  continue  the  trial  of  said  cause  to  a  third  term, 
if  it  sliall  appear  by  oath  or  affirmation  that  the  witnesses  for 
the  people  of  the  State  are  absent,  such  witnesses  being  men- 
tioned by  name,  and  the  court  shown  wherein  their  testimony 
is  material." 

The  Criminal  Court  of  Cook  County  has  twelve  terms  each 
year,  commencing  respectively  on  the  first  Monday  of  each 
month.  April  2,  18S7,  the  day  on  which  the  indictment  in 
this  case  was  returned  into  court  by  the  grand  jury,  was  the 
last  day  of  the  March  term.  The  next  term,  which  was  the 
April  term,  commenced  on  the  4th  day  of  April,  and  of  the 
plaintiffs  in  error  Ochs,  Wasserman,  Varnell  and  Wren  were 
arrested  and  admitted  to  bail  April  6th,  Leyden  April  8th  and 
Van  Pelt  April  9th. 

The  first  question  that  arises  is,  whether  the  April  or  the 
May  term  is  to  be  regarded  as  the  first  term  within  the  mean- 
ing of  the  statute  above  quoted. 

This  question  is  not  settled,  so  far  as  we  are  aware,  by  any 
decision  in  this  State,  and  weare,  therefore,  compelled  to  adopt 
such  interpretation  of  the  statute  as  seems  to  us  most  reasona- 
ble, aided  bj'  such  light  as  may  be  derived  from  decisions  in 
other  States  giving  construction  to  the  provisions  of  similar 
statutes.  The  object  of  the  statute,  manifestly,  is  to  fix  and 
limit  a  time  within  which  the  prosecution  must  bring  to  trial 
pei-sons  committed  or  admitted  to  bail  upon  criminal  charges, 
and  to  give  all  prisoners  not  tried  within  the  time  limited, 
unless  the  delay  happens  on  their  application,  a  right  to  a  dis- 
charge from  their  imprisonment  or  bail,  for  want  of  prosecu- 
tion. The  time  thus  given  is  two  terms  of  court,  and  to  this 
may  be  added  a  third  term,  where  sufficient  grounds  for  a 
continuance  to  euch  term  on  account  of  the  absence  of  mate- 
rial witnesses,  is  made  out  by  the  prosecution.  It  would  thus 
seem  to  be  the  intention  of  the  statute  to  give  the  prosecution 
at  least  two  full  terms  to  bring  prisoners  to  trial  before  dis- 
charging them  for  want  of  prosecution.  This  can  be  done 
only  by  reckoning  the  term  of  court  convening  next  after  the 
commitment  or  admission  to  bail  as  the  first  teim.  The  com- 
mitment or  admission  to  bail  may  take  place  during  a  term, 
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and  at  any  period  of  the  term,  even  to  tlie  very  last  day  or 
the  very  last  mc^ment  before  iinal  adjournment,  or  it  may 
take  place  after  the  gi-and  jury  has  been  discharged,  so  that  no 
indictment  against  the  prisoner  can  be  presented  until  the  next 
following  term.  If  the  then  existing  term  is  to  be  regarded 
as  the  first  term,  the  prosecution  would,  in  such  cases,  be  given 
only  one  term  within  which  to  bring  the  accused  to  trial. 

The  view  we  have  taken  is  supported  by  the  decisions  of  the 
Supreme  Court  of  Virginia  upon  a  statute  similar  to  ours. 
The  statute  of  Virginia  provided  that  "every  person  charged 
with  felony  and  held  in  any  court  for  trial,  shall  be  forever 
discharged  from  prosecution  for  the  oflfense,  if  there  be  three 
regular  terms  of  such  court  after  ho  is  so  held,  without  a 
trial,"  unless  the  delay  shall  be  caused  by  tlie  prisoner.  In 
Bell's  case,  7  Gratt.  6^6,  a  prisoner  was  held  for  trial  on  the  6th 
day  of  a  term  of  the  Circuit  Court,  and  the  question  arose 
whether  that  term  was  to  be  reckoned  as  one  of  the  three 
terms  specified  by  the  statute.  The  court,  in  holding  that 
said  term  should  not  be  included  in  the  computation,  say: 
"Many  mischiefs  in  the  administration  of  criminal  justice 
might  arise,  if  the  term  of  the  Circuit  Court,  though  only  an 
hour  before  its  adjournn^int,  or  however  engrossed  with  its 
business  on  hand,  shall  be  counted  for  a  term  at  which  the 
prisoner  is  lield  to  answer,  because  the  accused  has,  at  that 
])eriod  of  the  term,  been  remanded  by  the  examining  court 
It  is  very  true  that  potentially  the  prisoner  might  be  tried 
during  the  remaining  term  of  the  Circuit  Court,  when  he  is 
remanded  by  the  examining  court  after  the  first  day  of  the 
term.  The  court  may  cause  another  grand  jury  to  be  impan- 
eled, though  the  regular  grand  jury  summoned  to  the  first 
day  may  have  been  discharged,  and  it  may  award  a  venire 
facias  for  ))etit  jurors,  and  it  may  cause  the  witnesses  to  bo 
summoned;  and  the  preparatory  certificate  of  the  clerk  of  the 
examining  court  may  be  accepted  as  satisfactory,  though 
brought  in  at  a  subsequent  day  of  the  term.  It  seems  much 
better  to  take  some  fixed  and  uniform  rule  from  the  language 
and  meaning  of  the  statute,  than  a  rule  derived  from  what  the 
Circuit  Court  may  be  supposed,  on  a  presumed  state  of  its 
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business,  to  have  the  capacity  to  do.  In  England  the  term, 
according  to  the  common  law,  is  understood  as  the  term  of  a 
day,  and  tliat  day  is  the  first  day  of  the  term,  to  which  all  the 
after  proceedings  have  reference.  This  interpretation  is  there 
given  in  criminal  as  well  as  civil  proceedings.  The  same 
notion  has  been  recognized  in  our  own  courts,  when  the  date 
of  a  judgment  rendered  during  the  term  has  always  had 
reference  to  the  first  day  of  the  term." 

In  Sand's  case,  20  Gratt.  800,  which  arose  under  the  same 
statute,  the  prisoner  was  brought  into  court  on  the  first  day  of 
the  term,  and  the  record  of  his  recognizance  to  appear  was  the 
first  entry  upon  the  records  of  the  court  for  that  day,  and  it 
was  held  that  said  term  could  not  be  counted  as  one  of  the 
three  terms  which  must  elapse  before  the  prisoner  would  be 
entitled  to  his  discharge.  See,  also,  Jones  v.  Commonwealth, 
19  Gratt.  478 ;  Commonwealth  v.  Adcock,  8  Gratt.  661 ;  Green 
V.  Commonwealth.  1  Rob.  731;  1  Bishop's  Crim.  Procedure? 
Sec.  951  f,  note  8,  where  the  decisions  under  statutes  of  this 
character  are  collected. 

There  seem  to  us  to  be  very  strong  reasons  for  adopting 
the  same  rule  in  the  interpreting  of  our  statute.  It  would  be 
palpably  absurd  to  hold  that  a  term  of  which  but  a  day,  an  hour, 
or  a  minute  remained  at  the  time  of  the  commitment  or  ad- 
mission to  bail  is  to  be  regarded  as  a  term  of  court  at  which 
the  accused  could  be  ti*ied  so  as  to  impose  upon  the  prosecu- 
tion the  charge  of  neglect,  if  the  trial  is  not  had.  The  inter- 
pretation of  the  statute  should  be  reasonable,  and  should  be 
adopted  with  a  due  regard  to  the  objects  sought  to  be  attained 
and  the  rights  sought  to  be  protected  by  its  provisions.  If  a 
term  just  on  the  eve  of  adjournment  is  not  to  be  counted,  then 
upon  what  principle  can  a  term  be  coimted  which  has  partly 
elapsed,  hut  which  has  several  days  or  even  weeks  remaining 
before  final  adjournment?  How  shall  the  discrimination  be 
made?  How  much  of  the  term  nnist  remain  to  entitle,  the 
accused  to  count  it  as  a  full  term?  These  questions  suggest 
their  own  answer.  Evidently  the  statute  was  intended  to 
create  a  uniform  rule  applicable  to  all  cases  alike,  and  if  the 
commitment  or  admission  to  bail  takes  place  while  the  court 
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18  in  session,  the  then  current  term,  if  to  be  excluded  from  the 
computation  in  one  case,  must  be  exchided  in  all. 

The  only  cases  in  this  State  in  which  this  statute  has  been 
involved  are  Brooks  v.  People,  88  111.  327,  and  Gallagher  v. 
People,  88  111.  335.  In  the  first  of  these  cases  the  accused 
was  not  tried  until  after  three  terras  had  elapsed,  even  exclud- 
ing the  term  at  which  the  commitment  was  had,  and  he  was 
therefore  held  to  be  entitled  to  his  discharge,  whether  the 
term,  in  session  at  the  time  he  was  committed,  was  reckoned  as 
the  first  term  or  not  In  Gallagher  v.  People,  the  defendant 
sought  to  have  forfeiture  of  his  recognizance,  entered  more 
than  three  terms  after  he  was  admitted  to  bail,  set  aside,  but 
his  motion  was  denied  because  it  did  not  appear  from  the 
record  whether  the  various  continuances  were  had  on  his 
motion  or  that  of  the  people.  It  thus  appears  that  in  neitlier 
of  these  cases  was  the  question  we  have  discussed  either  i-aised 
or  decided. 

Adopting  the  conclusion  that  the  May  term  was  the  first 
term  within  the  meaning  of  the  statute,  it  follows  that  the 
June  term,  the  term  at  which  the  defendants  were  tried,  was 
only  the  second  term,  and  that  the  defendants  were  not 
entitled  to  be  discharged. 

But  even  if  the  April  term  was  to  be  reckoned  as  the  first 
term,  we  are  still  of  the  opinion  that  the  defendants  were  not 
entitled  to  their  discharge.  On  the  16th  day  of  April,  each 
of  the  plaintiflFs  in  error  filed  his  petition  for  a  change  of 
venue  on  account  of  the  alleged  prejudice  of  the  inhabitants 
of  Cook  County,  which  petitions  were  pending  until  April 
26th,  at  which  date  they  were  disposed  of  by  an  order  of  the 
court  denying  said  petitions.  On  the  following  day,  each  of 
the  plaintiffs  in  error  entered  his  motion  for  leave  to  file  a 
further  petition  for  a  change  of  venue  from  Judge  Tuley,  one 
of  the  Judges  then  presiding  in  the  Criminal  Court,  and  one 
of  the  other  Judges  of  the  Circuit  or  Superior  Court  of  said 
county,  which  motions  were  granted  by  the  court  The 
motions  altogether  embraced  the  names  of  Judge  Tuley  and 
three  of  the  other  Judges  of  Cook  County,  qualified  by  law  to 
hold  the  Criminal  Court     The  petitions  filed  in  pursuance  of 
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the  leaye  thus  obtained  do  not  seem  to  have  been  preserved 
in  the  record,  but  it  appears  from  the  record  that  on  the  22d 
day  of  June  the  plaintiifs  in  error  appeared  and  asked  leave 
to  tile  a  motion  for  their  discharge,  without  prejudice  to  and 
without  reference  to  their  petitions  for  a  chan<^e  of  venue, 
and  the  record  also  shows  an  order  entered  June  27th,  which, 
after  reciting  that  said  motion  for  a  change  of  venue  coming  on 
.to  be  heard,  it  was  agreed  by  counsel  for  the  plaintiflEs  in  error 
'and  the  State's  Attorney  that  this  cause  should  be  tried  before 
Judge  Jamieson.  It  was  ordered  that  said  petitions  be 
granted,  and  that  the  cause  be  tried  before  said  Judge. 

It  thus  appears  that  continuously,  from  the  16th  day  of 
April  to  the  27th  day  of  June,  which  was  only  two  days 
l)efore  the  trial  actually  commenced,  there  were  pending  peti- 
tions by  the  plaintiflFs  in  error  for  changes  of  venue.  These 
petitions  were  dilator}'  in  their  character,  and  were  matters 
which  necessarily  had  to  be  disposed  of  by  the  court  before 
a  trial  could  be  entered  upon.  The  statute  gives  the  accused 
a  right  to  a  discharge  after  a  second  term  has  elapsed  without 
a  trial  only  where  tlie  delay  does  not  happen  on  his  applica- 
tion. Clearly  the  time  occupied  by  the  presentation  and  dis- 
position of  dilatory  motions  and  petitions  interposed  by  the 
accused  is  a  delay  happening  on  his  application,  and  unless  two 
terms  have  elapsed,  not  computing  the  period  of  such  delay, 
the  right  to  a  discharge  does  not  arise.  Here,  during  the 
entire  May  term,  there  were  pending  petitions  for  a  change  of 
venue  from  certain  Judges  qualified  to  hold  the  Criminal 
Court,  one  of  them  being  the  Judge  actually  assigned  for  the 
time  being  to  hold  that  court  and  on  whose  calendar  this 
cause  had  been  placed  and  before  whom  it  was  actually  pend- 
ing. Tlie  delay,  then,  so  far  at  least  as  the  May  term  was 
concerned,  may,  we  think,  be  fairly  chargeable  to  the  plaint- 
iffs in  error,  and  that  term  must,  therefore,  be  omitted  from 
the  computation,  thus  making  the  June  term  only  the  second 
term. 

Furthermore,  it  appears  that  at  ten  o'clock  in  the  morning 
of  the  last  day  of  tiie  May  term,  the  plaintiffs  in  error,  with 
their  counsel,  went  to  the  room  then  occupied  by  Judge  Tuley 
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he  had  fraudulently  procured  himself  to  be  sworn  on  the  jury 
at  the  instance  of  the  defendant  for  the  purpose  of  acquitting 
him,  and  in  Thomas  v.  Leonard,  because  he  was  an  alien. 

In  the  present  case  the  evidence  was  sufficient  to  raise  a  fair 
inference  of  bias,  as  well  as  an  attempt  by  improper  means  to 
foist  upon  the  jury  persons  friendly  to  the  defendants.  We 
are  of  the  opinion  that,  under  the  circumstances,  the  discharge 
of  said  jurors  by  the  court  was  not  an  improper  exercise  of 
its  discretion. 

But  if  we  were  forced  to  the  conclusion  that  the  court  im- 
properly exercised  its  discretion  in  discharging  said  jurors,  the 
judgment  could  not  be  reversed  for  that  reason,  as  it  does  not 
appear  that  the  defendants  were  in  any  degree  prejudiced 
thereby.  The  rules  of  law  governing  the  selection  and  im- 
paneling of  juries  are  all  adopted  for  tlie  purpose  of  securing 
to  parties  trials  by  competent,  fair  and  impartial  jurors,  and 
when  that  end  has  been  attained,  errors  committed  in  selecting 
and  impaneling  the  jury  will  not  reverse,  for  the  reason  that 
they  have  resulted  in  no  prejudice  to  the  party  complaining. 
In  the  case  of  Spies  v.  People,  122  111.  1,  the  rule  was  laid 
down  that  a  judgment  of  conviction  in  a  criminal  case  will  not 
be  reversed  for  errors  committed  in  the  trial  court  in  overrul- 
ing challenges  for  cause  to  jurors,  even  though  the  defendant 
had  exhausted  his  peremptory  challenges,  unless  it  is  further 
shown  that  the  objectionable  juror  was  forced  upon  him  after 
his  perera})tory  challenges  were  exhausted.  The  court,  in 
arriving  at  this  conclusion,  adopts  the  reasoning  of  the  Court 
of  Api)cals  of  Texas,  in  Laggins  v.  State,  12  Texas  App.  65, 
in  which  it  is  said:  "Unless  objection  is  shown  to  one  or  more 
of  the  jury  who  tried  the  case,  the  antecedent  rulings  of  the 
court  upon  the  competency  or  incompetency  of  jurors  who 
have  been  challenged  and  stood  aside  will  not  be  inquired.into 
by  this  court.  But  if  one  objectionable  juror  is  forced  upon 
the  defendant  after  he  exhausts  his  peremptory  challenges, 
then  will  he  be  entitled  to  have  the  action  of  the  court  re- 
versed." 

There  is  no  evidence  in  this  case  that  either  one  of  the  de- 
fendants had  exhausted  his  peremptory  challenges  at  the  time 
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the 'panel  was  completed.  It  will  therefore  be  presumed  that 
they  and  each  of  them  had  remaining  and  unused  sufficient 
challenges  to  protect  themselves  against  the  possibility  of  the 
selection  of  objectionable  jurors,  and  it  will  also  be  presumed 
that  no  jurors  objectionable  to  them  were  in  fact  admitted  to 
the  panel.  But  we  are  not  left  to  presumptions,  as  it  is  ex- 
pressly admitted  in  the  record  that  each  of  the  twelve  jurors 
who  were  finally  selected  and  sworn,  and  who  constituted  the 
panel  which  tried  the  case-,  was  accepted  by  the  defendants 
without  the  interposition  of  a  challenge,  objection,  or  excep- 
tion, there  appearing,  neither  to  the  court,  the  people  or  the 
defendants,  any  objection  or  cause  qf  challenge  to  any  of  them. 
After  having  been  tried  by  a  jury  thus  admitted  to  be  entirely 
competent,  fair  and  impartial,  it  does  not  lie  in  the  mouths  of 
the  defendants  to  complain  of  any  technical  errors,  if  any  such 
were  committed,  in  the  selection  and  impaneling  of  said  jury. 
If  such  error  was  committed  it  was  wholly  without  prejudice 
to  the  defendants. 

The  next  question,  and  indeed  the  most  important  question 
presented  by  the  record,  is,  whether  the  evidence  is  sufficient 
to  warrant  a  conviction  of  the  plaintiffs  in  error  of  the  offense 
charged  in  the  indictment  The  indictment  as  presented  by 
the  grand  jury  contains  five  counts.  The  first  charges  that 
the  plaintiffs  in  error  and  the  other  defendants  therein  named, 
and  divers  other  pers(»ns  whose  names  are  to  the  said  jurors 
unknown,  on  the  1st  day  of  November,  1885,  in  the  County 
of  Cook,  feloniously,  fraudulently  and  deceitfully  did  conspire 
and  agree  together,  with  the  fraudulent  and  malicious  intent 
tlien  and  there  feloniously,  wrongfully  and  wickedly,  by  divers 
false  pretenses,  and  with  indirect  means,  to  cheat  and  defraud 
said  County  of  Cook  of  its  moneys,  to  the  great  damage,  fraud 
and  deceit  of  said  county.  The  second  count  alleges  that  the 
same  parties  on  the  same  day,  did  unlawfully,  feloniously, 
fraudulently  and  deceitfully  conspire  and  agree  together,  with 
the  fraudulent  and  malicious  intent  then  and  tliere  feloniously, 
wrongfully  and  wickedly  to  obtain  a  large  amount  of  personal 
goods,  funds,  money  and  property,  to  wit,  $100,000  lawful 
current  money  of  the  United  States,  of  the  value  of  $100,000, 
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the  personal  ^oods,  moncj  and  property  of  eaid  county,  from 
Baid  county,  by  false  pretenses,  and  to  clieat  and  defi-aud  said 
county  of  the  same ;  and  that  said  pai'ties,  in  ])ur8uance  of  said 
consj)iracy,  combination  and  agreement,  on  the  15th  day  of 
November,  1S85,  at  said  county,  feloniously,  unlawfully  and 
designedly  did  obtain  a  large  amount  of  personal  goods,  funds 
money  and  projM^rty,  to  wit,  $100,000  lawful  current  money 
of  the  United  States,  of  the  value  of  $100,000,  of  the  ])ersonal 
goods,  funds,  money  and  property  of  said  county,  from  said 
county,  by  false  pre-enses,  with  intent  then  and  there  to  cheat 
and  de'fraud  said  county  of  the  same.  The  third  and  fourth 
counts  allege  a  conspiracy  between  said  parties  to  obtain  from 
said  county,  by  false  pretenses,  divers  large  sums  of  money,  of 
the  value  of  $100,000,  and  the  fifth  count  alleges  a  like  con- 
spiracy between  said  parties,  and  that  in  execution  thereof 
said  parties  on  the  15th  day  of  November,  1885,  did  obtain 
from  said  county  divers  valuable  written  orders  and  warrants 
duly  drawn  by  the  County  Clerk  of  said  county  upon  the 
County  Treasurer  of  said  county,  a  more  particular  descri])- 
tion  of  which  said  orders  and  warrants  is  to  said  jurors  un- 
known, of  a  large  amount,  to  wit,  of  the  value  of  $100,000, 
and  divers  large  sums  of  current  lawful  money  of  the  value  of 
§100,000,  of  the  personal  goods  and  property  of  said  county, 
by  false  pretenses,  with  intent  tiien  and  there  to  cheat  and 
defiaud  said  county  of  the  same. 

It  appears  from  an  entry  made  by  the  clerk  during  the  prog- 
ress of  the  trial  that  the  State's  Attorney  elected  to  proceed 
under  the  first  four  counts  of  the  indictment,  thus  practically 
abandoning  the  fifth  count.  There  are  reasons  to  be  drawn 
both  from  the  nature  of  the  first  count  and  from  the  character 
of  the  instructions  to  the  jury  which  might  lead  us  to  suppose 
that  the  entry  by  the  clerk  was  probably  an  error,  and  that 
the  State's  Attorney  intended  to  abandon  the  first  instead  of 
the  fifth  count.  But  as  we  view  the  case,  the  error,  if  it  be 
one,  is  quite  immaterial.  The  last  four  counts,  being  each  for 
a  conspiracy  to  obtain  money  or  property  from  Cook  County 
by  false  pretenses,  are  manifestly  drawn  under  Sec.  46  of  the 
Criminal  Code,  which  provides  that  if  two  or  more  persons 
conspire  and  agree  together,  with  the  fraudulent  and  malicious 
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intent  wrongfully  and  wickedly  to  obtain  money  or  other 
property  by  false  pretenses,  they  shall  be  deemed  guilty  of 
conspiracy.  The  first  count  alleges  a  conspiracy  to  cheat  and 
defraud  said  county  of  its  moneys  by  false  pretenses  and  is  not 
within  the  language,  at  least,  of  section  46.  Whether  it  may 
be  regarded  as  a  good  count  under  that  section  we  need  not 
determine,  as  there  still  remain  three  counts,  the  sufficiency  of 
which  are  not  controverted  and  under  which  the  trial  and  con- 
viction were  had.  All  that  we  need  consider  is,  whether  the 
first  coimt  is  a  good  count  under  any  other  section  of  the 
Criminal  Code,  so  as  to  join  in  the  same  indictment  offenses 
of  a  different  nature  and  subjecting  the  offenders  to  a  different 
punishment.  The  only  other  section  to  which  we  are  referred 
is  section  1  of  the  act  to  define  and  punish  conspiracies,  in 
force  July  1, 1877,  and  included  in  Ilurd's  edition  of  the  Kevised 
Statutes  as  Sec.  46a  of  the  Criminal  Code.  To  constitute  an 
offense  under  that  section  there  must  not  only  be  a  conspiracy 
to  commit  an  offense  against  a  county,  but  one  or  more  of  the 
conspirators  must  do  some  act  to  effect  the  object  of  the  con- 
spiracy, and  as  in  this  case  no  overt  act  is  alleged  in  the  first 
count  of  the  indictment,  it  is  perfectly  manifest  that  it  is  not 
a  count  under  that  statute.  If  said  count,  then,  is  faulty  in 
alleging  a  conspiracy  to  cheat  and  defraud  Cook  County  of  its 
money  by  false  pretenses,  instead  of  a  conspiracy  to  obtain  the 
money  of  said  county  by  false  pretenses,  so  as  not  to  consti- 
tute a  good  count  under  section  46,  it  may  be  disregarded  upon 
the  well  recognized  principle  that  a  conviction  on  a  general 
verdict  will  be  sustained,  although  some  of  the  counts  are 
faulty,  if  there  be  one  good  count  in  the  indictment.  Iliner 
V.  Peoi>le,  34  111.  297. 

The  indictment  was  presented  by  the  grand  jury,  April  2,^ 

1887.    All  the  plaintiffs  in  error  except  Varnel I,  as  well  as  several 

of  the  other  defendants  named  in  the  indictment,  were  County 

Commissioners  of  Cook  County  during  all  or  a  portion  of  the 

period  covered  by  the  transactions  in  question.     The  term  of 

Ochs  and  Wasserman  began  in  December,  1882,  and  expired 

December  6,  1885.     The  term  of  Leyden  and  Van  Pelt  began 

in  December,  1883,  and  continued  down  to  December,  1SS6, 


396  Appellate  Courts  of  Illinois. 

*  ■     ■         ■»  ■  ^-^^^— I^P^^— ■— .^pi^^^^— ^^^^—  I  ■■■■■■■■■■  I  ■  ■  ■■»»■■■■       I.^M  ■  ■.■.■I  I     ^^i^»^^^^^»^^^^ 

Ocha  V.  The  People. 

Wren's  term  began  in  December,  1884.  Daring  all  the  time 
covered  by  the  evidence  subsequent  to  September,  1884,  Var- 
iiell  was  the  warden  of  Cook  Couutv  Insane  Asylum. 

The  theory  of  the  prosecution  is,  that  as  early  as  some  timie 
in  1883,  a  conspii-acy  or  combination  was  formed,  consisting 
of  a  sufficient  number  of  the  then  existing  Board  of  County 
Commissioners,  to  secure  the  requisite  vote  in  favor  of  tlie 
various  county  expenditures  and  of  the  approval  of  accounts 
and  bills  rendered  therefor,  and  also  of  various  of  the  wardens 
and  other  officials  having  charge  of  the  hospital,  poor  house, 
insane  asylum,  normal  school,  court  house  and  other  county 
institutions  and  buildings,  having  for  its  object  the  defrauding 
of  Cook  County  of  its  money.  This  combination  and  conspir- 
acy continued,  as  is  claimed,  with  more  or  less  changes  in  its 
membership  and  methods,  down  to  the  time  the  indictment 
was  found.  The  mode  usually  adopted  by  the  combination  to 
obtain  money  was,  to  compel  the  various  parties  furnishing 
materials  or  labor  to  the  county,  or  entering  into  contmcts 
therefor,  to  pay  to  the  combination  or  for  its  benefit,  or  for 
the  benefit  of  some  of  its  members,  large  sums  as  bonuses  or 
commissions,  and  to  reimburse  themselves  therefor  by  render- 
ing accounts  in  which  exorbitant  prices  were  charged,  or  in 
which  labor  or  materials  were  charged  for  in  excess  of  what 
had  been  furnished,  the  part  in  the  scheme  to  be  performed 
by  the  County  Commissioners,  who  were  members  of  the 
combination,  being  to  control  the  awarding  of  conti*acts  in  such 
way  as  to  give  them  to  those  only  who  would  pay  for  them, 
and  to  see  tljat  the  accounts  rendered  by  the  p'\rties  obtaining 
such  contracts  were  promptly  audited  and  paid. 

The  evidence  of  a  combination  among  the  members  of  the 
Board  of  County  Commissioners  and  others,  substantially  as  is 
alleged  by  the  prosecution,  covering  the  period  of  time  above 
stated,  is  so  full  and  conclusive  as  to  exclude  from  our  minds 
all  doubt  Indeed,  the  fact  that  frauds  of  the  character  above 
mentioned  had  been  practiced  in  the  county  to  a  very  large 
extent  for  several  years  prior  to  the  finding  of  the  indictment, 
and  that  each  one  of  the  plaintiffs  in  error  is  shown  by  the 
evidence  to  have  been  culpably  connected  witli  such  frauds,  is 
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virtually  admitted  by  their  counsel,  and  the  proof  of  their 
gnilt  is  so  conclusive  that  ordinary  fairness  compels  the  admis- 
sion on  their  part.  The  defense  is:  1st.  That  the  evidence 
fails  to  show  a  general  conspiracy  to  which  all  the  plaintiffs  in 
error  were  parties,  but  a  large  number  of  minor  conspiracies 
between  certain  portions  or  groups  of  the  accused ;  and  2d. 
That  however  criminal  the  conspiracies  proved  may  be,  they 
do  not  amount  to  conspiracies  to  obtain  money  from  Cook 
County  by  false  pretenses. 

A  conspiracy  may  be  proved  by  direct  or  circumstantial  evi-* 
dence,  or  by  a  resort  to  both  modes  of  proof  concurrently. 
Says  Mr.  Archbold:  "A  conspiracy  is  proved  either  expressly 
or  by  the  proof  of  the  facts  from  which  the  jury  may  infer 
it.  It  is  seldom  proved  expressly,  nor  can  a  case  easily  be 
imagined  in  which  that  is  likely  to  occur,  unless  where  one  of 
the  persons  implicated  in  the  conspiracy  consents  to  be  exam- 
ined as  a  witness  for  the  prosecution.  In  nearly  all  cases, 
therefore,  the  conspiracy  iS  proved  by  circumstantial  evidence, 
namely,  by  proof  of  facts  from  which  the  jury  may  fairly 
imply  it.  It  is  usual  to  begin  by  showing  that  the  defendants 
all  knew  each  other,  and  that  a  certain  degree  of  intimacy  ex- 
isted between  them,  so  as  to  show  that  their  conspiring  is  not 
improbable ;  and  if  to  this  can  be  added  evidence  of  any  con- 
sultations or  private  meetings  between  them,  there  is  then  a 
strong  foundation  for  the  evidence  to  be  subsequently  given, 
namely,  of  the  overt  acts  of  each  of  the  defendants  in  further- 
ance of  the  common  design.  But,  although  the  proof  above 
mentioned  is  desirable  because  it  satisfies  the  jury  as  you  pro- 
ceed, and  they  are  better  able  to  apply  the  evidence  of  the 
overt  acts  when  it  is  afterward  given,  yet  it  is  not  essentially 
necessary,  as  the  jury  may  imply  the  conspiracy  of  all  from 
the  overt  acts  of  each."  2  Archbold's  Crim.  Prac.and  Plead., 
619. 

Mr.  Greenleaf  lavs  down  the  rule  as  follows:     "  The  evi- 
dence  of  a  conspiracy  will  generally,  from  the  nature  of  the 
case,  be  circumstantial.     Though   the  common  design  is  the 
essence  of  the  charge,  it  is  not  necessary  to  prove  that  the  de 
fendants  came  together  and  actually  agreed  in  terms  to  have 
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that  design,  and  to  pursue  it  by  common  means.  If  it  be 
proved  that  the  defendants  pnrsfied  by  their  acts  the  same 
object,  often  by  the  same  means,  one  performing  one  part  and 
another  another  part  of  tlie  same  so  as  to  complete  it,  with  a 
view  to  the  attainment  of  the  same  object,  the  jury  will  be 
justified  in  the  conclusion  that  they  were  engaged  in  a  con- 
spiracy to  eflfect  that  object.  Nor  is  it  necessjfry  to  prove  that 
the  conspiracy  originated  with  the  defendants;  or  that  they 
met  during  the  process  of  its  concoction ;  for  every  person 
entering  into  a  conspiracy  or  common  design  already  formed, 
is  deemed  in  law  a  party  to  all  acts  done  by  any  of  the  other 
parties,  before  or  afterward,  in  furtherance  of  the  same  design.'' 
3  Greenlf.  on  Ev.,  Sec.  93. 

The  evidence  oflfered  to  prove  the  conspiracy  charged  in  the 
indictment  is  very  voluminous,  involving  a  great  variety  of 
transactions  witii  a  large  number  of  parties,  and  it  would  ex- 
tend this  opinion  beyond  reasonable  limits  to  attempt  anything 
like  an  exhaustive  analysis  of  all  the  evidence  on  that  subject. 
We  must  therefore  content  ourselves  with  mentioning  some 
portions  of  the  transactions  disclosed  by  the  evidence  rather 
by  way  of  illustrating  the  methods  adopted  by  the  alleged 
conspiracy  in  carrying  out  the  common  design,  than  with 
the  expectation  of  giving  the  substance  of  all  the  evidence  in 
detail. 

Elisha  A.  Robinson,  a  wholesale  grocer,  who  famished 
groceries  to  the  county  institutions  from  some  time  in  1883  to 
about  the  time  the  indictment  was  found,  testifies  that  he  was 
first  solicited  to  furnish  goods  to  the  county  by  Moritz  Wasser- 
man,  a  brother  of  Michael  Wasscrman,  one  of  the  plaintiffs  in 
error.  After  he  had  furnished  a  few  small  bills  of  goods, 
Moritz  Wasserman  came  around  and  asked  him  if  he  would  be 
willing  to  pay  a  commission  of  ten  per  cent,  for  the  county 
business,  and  he  consented  to  do  so.  In  pursuance  of  this 
arrangement,  three  payments  were  made  by  him  to  Moritz 
AVasserman  in  1883,  and  in  January,  1884,  Michael  Wasserman, 
then  being  a  County  Commissioner,  commenced  to  collect  said 
commissions  and  continued  to  do  so  until  March,  1885.  In  the 
early  part  of  1885,  Robinson  called  on  Ochs,  then  also  a  County 
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Commissioner,  and  complained  that  lie  had  been  getting  bnt 
little  of  the  county  business  for  the  preceding  six  months. 
Ochs  told  him  that  ten  per  cent,  was  no  inducement,  and  it 
was  thereupon  arranged  between  them  that  twelve  per  cent, 
should  be  thereafter  paid,  and  in  pursuance  of  that  arrange- 
ment the  commissions  at  twelve  per  cent,  were  paid  to  Ochs 
monthly,  from  May  to  December,  1885,  of  which  $048  was 
paid  October  10th,  8530  November  19th  and  $768  64  Decem- 
ber 31st.  In  addition  to  the  foregoing,  Eobinson  paid  to  Ochs 
several  sums  of  $200'  each,  of  which  one  was  ])aid  October 
20th,  and  one  November  16,  1885,  and  one  March  8,  188G. 
In  December,  1885,  after  Ochs  and  Wassermau  had  ceased  to 
be  County  Commissioners,  Edward  J.  McGarigle,  then  warden 
of  £he  county  hospital,  having  been  appointed  general  col- 
lector for  the  combination,  the  twelve  per  cent,  commissions 
were  paid  to  him  until  September  18,  1886,  the  sums  so  paid 
during  that  period  aggregating  $5,360.32.  Besides  this,  Wren, 
then  chairman  of  the  committee  of  charities  of  the  County 
Board,  demanded  a  further  commission  of  three  per  cent., 
which  was  paid  him  by  Eobinson  during  the  year  1885,  and 
during  the  year  1886  said  three  per  cent,  was  paid  to  Van  Pelt, 
who  had  succeeded  Wren  as  chairman  of  said  committee. 
Robinson  testifies  that,  after  paying  these  several  percentages, 
he  made  up  the  amount  so. as  to  leave  him  a  fair  protit,  in  part 
by  the  prices  and  in  part  by  the  quantities  of  goods  charged 
in  the  accounts  which  were  rendered  by  him  to  the  county, 
and  which  were  paid  to  him  by  order  of  the  County  Board. 

William  F.  Henes,  a  wholesale  druggist,  furnished  goods  to 
the  county  during  the  years  1883, 1884  and  1885.  Van  Pelt  and 
Michael  Wasserman  went  to  his  store  and  told  him  that,  in 
order  to  obtain  orders  for  goods,  he  would  have  to  pay  commis- 
sions, and  he  accordingly  paid  commissions,  making  payments  in 
1883  to  Moritz  Wasserman,  in  1884  to  Yan  Pelt  and  Michael 
Wasserman,  and  in  18S5  to  McGarigle,  Van  Pelt  and  Michael 
Wasserman. 

Frederick  W.  Bipper,  one  of  the  defendants  named  in  the 
indictment,  was  awarded  the  contract  for  furnishing  meat  to 
the  county  each  year  from  1880  to  18S6.     He  also,  as  it  seems, 
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acted,  to  some  extent,  as  netjotiator  and  collector  for  the  Com- 
missioners, and  negotiated  and  collected  the  bonuses  upon  con- 
tracts with  other  parties  for  furnishing  supplies  to  the  county. 
At  first  Bipper  paid  nothing  for  his  contract.  As  early  as 
1883  he  was  charged  a  bonus,  and  that  year  he  paid  either 
$4,000  or  $5,000  for  his  contract,  said  money  being  distributed 
among  certain  of  the  County  Commissioners,  Wasserman 
being  one.  The  next  year  he  paid  $6,000,  portions  of  the 
money  going  to  Commissioners  Hannigan,  McX^arthy,  Neisen, 
Oclis,  Sommers,  Van  Pelt,  Wasserman  and  Lynn.     Prior  to 

1885  Heissler  &  Junge,  Kee  &  Chappell  and  William  Kolze 
had  been  awarded  contracts  for  supplying  the  county  institu- 
tions with  milk  and  bread,  and  had  been  charged  certain 
bonuses  therefor,  Bipper  acting,  as  to  some  of  them  at  least, 
as  agent  for  the  combination  in  negotiating  and  collecting  such" 
bonuses.  In  the  early  part  of  1885  Bipper  was  informed  that 
it  had  been  determined  to  combine  the  meat,  milk  and  bread 
contracts,  and  that  the  "boys"  expected  to  receive  $1,000 
apiece  out  of  those  contracts.  About  that  time  a  meeting  of 
some  five  or  six  of  the  Commissioners  was  held  at  the  Qalt 
House,  and  Bipper  was  notified  to  be  on  hand.  He  was 
accordingly  at  the  Gait  House  awaiting  the  action  of  the  meet- 
ing, and  at  its  close  he  was  informed  by  Leyden  that  it  had 
been  agreed  that  he,  Heissler  &  Junge,  Kee  &  Chappell  and 
Kolze,  should  be  awarded  said  contracts,  provided  they  would 
pay  $10,000,  to  be  divided  among  the  Commissioners  who 
were  in  the  deal.  This  was  agreed  to,  Bipper  acting  as  col- 
lector and  disbur  er  of  the  money.  The  money  was  collected 
and  $1,000  each  was  paid  to  Ochs,  Hannigan,  Leyden,  McCar- 
thy, Yan  Pelt  and  Wasserman,  $800  each  to  Neisen,  Lynn  and 
McCloughrey,  and  $300  to  F.  A.  McDonald,  one  of  the  Com- 
missioners not  named  as  a  defendant  in  the  indictment.     In 

1886  Bipper  was  informed  by  Leyden  that,  in  order  to  obtain 
the  same  contracts  for  that  vear,  seven  of  the  Commissioners 
would  have  to  be  paid  $1,600  each,  and  he  accordingly  raised 
$11,200  and  paid  it  over  to  Leyden,  and  also  paid  Neisen  $800 
and  F.  A.  McDonald  $435.  How  the  money  was  actually  dis- 
tributed by  Leyden  is  not  shown,  except  that  he  paid  $1,300 
of  it  to  Lynn. 
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In  1884,  the  J.  M.  W.  Jones  Com]>any,  which  was  furnish- 
ing the  county  with  printing  and  stationery,  paid  to  AVasser- 
man,  who  that  year  was  cliairman  of  the  committee  of  the 
Board  on  printing,  $1,000  for  doing  the  business.  The  next 
year  Lynn,  having  become  chairman  of  said  committee,  Was- 
serman  suggested  to  him  to  see  said  company  and  make 
arrangements  for  commissions,  which  he  did,  and  in  December 
of  that  year  collected  of  said  company  $1,200,  and  paid  $500 
of  it  over  to  Wasserman.  The  next  year  McGarigle,  after 
being  appointed  collector  for  the  combination,  called  on  3aid 
company  and  told  them  tliat  he  was  not  satisfied  with  the  rate  of 
commissions  then  being  paid.  Afterward  Lynn  came  in  and 
advised  the  company  to  give  $200  or  $300  more,  and  this,  at  a 
subsequent  interview  with  McGarigle,  they  agreed  to  do. 

In  December,  1884,  Henry  H.  Pond,  a  commission  mer- 
chant, met  Vaniell,  with  whom  he  had  had  some  previous 
fliCquaintance,  and  was  told  by  him  that  he  was  warden  of  tlie 
insane  asylum,  and  would  be  down  before  long  to  see  him. 
February  14, 1885,Varnell  went  to  Pond's  store  and  ordered  a 
bill  of  goods,  and  instructed  Pond  how  to  ma.ke  out  his  bills 
for  goods  purchased,  saying  at  the  same  time  that  Pond  should 
pay  to  him  ten  per  cent,  commissions,  to  which  Pond  assented. 
At  this  interview  Yarnell  said  to  Pond  that  no  portion  of  said 
commissions  was  for  his  benefit,  but  that  it  all  went  to  the 
Commissioners.  The  dealings  with  Pond  continued  until 
February  6,  1886,  aggregating  $8,390.05,  and  commissions  at 
the  rate  of  ten  per  cent  were  paid  to  Varnell  from  time  to 
time  during  that  period. 

In  1884  and  1885  John  W.  Jinnette  sold  certain  supplies  to 
the  county  hospital,  the  business  being  negotiated  with  the 
county  through  Bippcr.  Bipper  told  him  that  he  could  have 
the  business  if  he  would  pay  ten  per  cent,  commissions.  This 
he  agreed  to  do,  and  he  thereby  obtained  the  contract.  Tlie 
commissions  were  afterward  paid  to  Bipper.  A  similar  ar- 
rangement was  made  and  carried  out  between  J.  II.  Adams 
and  the  county  through  the  intervention  of  Bipper,  for  sun- 
plying  butter  and  eggs  to  the  hospital,  infirmary  and  insane 
asylum,  in  1883, 1884  and  1885.     The  commissions  were  paid 
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close  of  1885,  when  Yan  Pelt  directed  that  the  commissions 
should  be  paid  to  McGarigle.  Hitchcock,  a  member  of  the 
firm,  testifies  that  the  firm  charged,  in  their  bills  rendered  to 
the  county,  enough  to  cover  the  commissions  and  to  allow  for 
a  profit. 

Storm  &  Hill,  dry  goods  merchants,  sold  to  the  county, 
during  the  years  1884,  1885  and  1886,  a  large  amount  of 
goods,  and  during  that  time,  according  to  the  testimony  of 
Hill,  a  member  of  the  firm,  they  gave  to  Varnell,  McGrarigle 
and  Frey,  goods  amounting  in  all  to  about  $6,000,  which  were 
never  paid  for,  and  which  were  charged  by  the  firm  to  the 
expense  account 

In  December,  1885,  J.  G.  Lobstein  was  requested  by  Wren 
to  submit  two  estimates  of  the  expense  of  fixing  up  certain 
vaults  in  the  court  house,  the  first  upon  the  basis  of  using 
certain  old  material  and  the  second  upon  the  basis  of  using 
all  new  materials.  Lobstein  accordingly  submitted  two  etti- 
mates,  the  first  being  $700  and  the  second  $1,300.  Wren 
directed  him  to  do  the  work,  and  he  did  it,  using  the  old 
materials,  and  made  out  his  bill  on  the  basis  of  his  first  esti- 
mate and  gave  it  to  Wren.  Wren  directed  him  to  make  out 
the  bill  for  $1,300,  which  he  did,  and  the  bill  Was  allowed  and 
paid,  and  Lobstein  afterward  paid  to  Wren  the  difference. 
Wren  then  got  him  to  figure  on  another  vault,  and  he  submit- 
ted an  estimate  of  $1,700.  Wren  directed  him  to  increase  the 
price  to  $2,225,  which  being  done,  the  estimate  was  handed  to 
Wren,  and  a  contract  was  afterward  awarded  to  Lobstein, 
who,  after  the  work  was  done,  rendered  his  bill  for  the  last 
named  sum,  and  the  difference  was  paid  over  to  Wren.  Lob" 
stein  was  also  employed  to  build  a  barn  at  the  insane  asylum. 
McGarigle  and  Varnell  went  to  his  house,  claiming  to  have 
been  sent  to  him  by  Wren,  and  told  him  that  there  would 
have  to  be  a  commission  paid  on  the  job.  On  Lobstein's  pro- 
testing that  he  could  not  afford  to  pay  such  commission, 
McGarigle  replied  that  they  all  paid  it  and  that  it  would  be 
all  right  After  that  time  Lobstein  added  twenty-five  per 
cent  to  his  bills,  to  cover  the  commission. 

In  the  summer  of  1886,  Charles  £.  Abbott  entered  into  a 
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negotiation  with  McGarigle  for  the  contract  to  supply  the 
county  with  coal,  and  was  told  by  the  latter  that  he  would 
have  to  pay  $11,000  for  it.  This  Abbott  agreed  to  give,  but 
failed  to  raise  the  money  by  the  day  the  County  Board  was  to 
meet  and  take  action  in  relation  to  awarding  said  contract. 
McGarigle  thereupon  procured  an  adjournment  of  the  Board, 
and  Abbott  having  raised  the  money  and  paid  it  to  McGarigle 
on  a  certain  Saturday,  the  conti'act  was  awarded  to  him  on  the 
following  Monday. 

In  1885,  one  Oiyboum,  having  furnished  some  gravel  for 
the  town  of  Leyden,  in  said  county,  William  Kolze,  who  rep- 
resented said  town,  suggested  to  Clybourn  that  he  would  try 
to  get  him  the  contract  for  graveling  a  certain  public  road 
running  east  and  west  between  Norwood  Park  and  Milwaukee 
Avenue  and  past  the  insane  asylum,  which  was  to  be  graveled 
by  the  county.  Clybourn  proposed  to  furnish  the  gravel, 
delivered  at  Dunning  station,  at  $1 5  per  car  load.  Kolze  told 
him  that  there  was  another  party  who  had  made  a  proposition 
to  furnish  the  gravel  at  $19  per  car  load.  The  matter  ran 
along  until  some  time  in  February,  1886,  when  Kolze  told  Cly- 
bourn that  he  could  get  the  deal  through  at  $19  per  car  load, 
provided  he  would  be  satisfied  with  $14  per  car  load,  and 
]>ay  the  $5  as  a  commission.  Clybourn  finally  consented  to 
this  proposition,  and  the  contract  was  immediately  awarded 
him  by  the  County  Commissioners  at  $19  per  car  load.  Kolze 
told  him  that  he  would  have  to  pay  the  $5  on  1,000  car  loads 
down,  and  after  some  demur  the  $5,000  was  paid  by  Clybourn 
to  Kolze,  the  day  the  contract  was  awarded.  After  650  car 
loads  had  been  delivered,  Clybourn  was  told  by  Varnell  that 
they  had  about  all  the  gravel  they  wanted,  but  Clybourn 
insisted  that  he  had  paid  a  commission  on  1,000  car  loads,  and 
that  he  was  going  to  deliver  that  number.  He  therefore  kept 
on  delivering,  until  something  over  800  car  loads  had  been 
delivered,  when  he  was  peremptorily  ordered  to  stop  deliver- 
ing gravel,  and  he  did  so.  Clybourn  then  proposed  to  render 
a  bill  for  the  gravel  he  had  actually  furnished,  but  Kolze  arid 
Yarnell  told  him  that  they  wanted  the  bill  made  out  for  1,089 
car  loads;  that  they  wanted  about  $2,000  more,  in  addition  to 
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the  $5jOOO,  out  of  the  deal,  and  that  if  the  bill  should  be  made 
out  for  1,089  carloads,  it  would  be  all  right  Clybourn  finally 
consented  to  this,  and  made  out  his  bill  accordingly,  and  in 
order  to  cover  up  the  fraud,  Yarnell  desired  him  to  obtain 
from  the  railroad  agent  at  Elgin,  the  place  probably  from 
which  the  gravel  was  shipped,  and  from  the  agent  at  Dunning, 
where  it  was  delivered,  certificates  that  the  number  of  car 
loads  stated  in  the  bill  had  been  shipped.  Clybourn  procured 
the  desired  certificates,  paying  the  agent  at  Elgin  §200  and  the 
agent  at  Dunning  $100  therefor.  The  bill  was  allowed  by 
the  County  Board,  and  Clybourn  afterward  paid  McGarigle 
and  Yarnell  out  of  it  the  sum  of  $1,800.  Of  this  sum,  $(500 
went  to  Kolze,  $500  to  McGarigle  and  $100  to  Bipper,  and 
Clybourn  was  told  by  Kolze  that  the  $5,000  was  turned  over 
to  the  "  boys,"  though  no  names  were  mentioned. 

In  the  early  part  of  1886,  Chris  Pfeiffer  had  a  contract  with 
the  county  for  furnishing  bedsteads  for  the  insane  asylum  and 
infirmary.  While  the  contract  was  being  filled,  Frey  told  him 
that  there  would  have  to  be  some  money  in  the  bedsteads. 
Pfeiffer  replied  that  there  could  be  none  as  he  only  mad.e  25  to 
50  cents  ajiiece,  and  that  he  could  not  pay  anything.  Frey  said, 
"  the}'  have  got  to  have  some  some  way  or  other,"  whereupon 
Pfeiffer  asked  how  it  should  be  done.  Frey  told  him  to  send 
twenty-five  to  thirty  bedsteads  short.  Pfeiffer  acted  on  this 
sugirestion  and  after  his  bills  were  allowed  gave  Frey  $250. 
Pfeiffer  also,  about  the  same  time,  did  some  work  for  the 
county,  repairing  boilers.  Some  time  after  the  work  was  done 
McGarigle  came  to  him  and  wanted  some  money  out  of  him. 
Pfeiffer  insisted  that  he  could  not  give  him  anything  because 
the  work  was  done  so  cheaply  that  he  was  making  only  a  fair 
profit.  McGarigle  told  him  thathe  had  better  pay  the  money 
desired  and  make  it  up  on  some  other  job,  and  thereupon 
Pfeiffer  yielded  and  gave  him  a  voucher  for  $487.50. 

Clement  E.  Ireland,  an  agent  of  Bramhall,  Dean  &  Com- 
pany, manufacturers  of  cooking  apparatus,  having  learned  that 
there  was  a  job  in  his  line  to  be  done  at  the  insane  asylum, 
applied  to  Yarnell  for  the  job,  and  was  told  by  him  to  submit 
an   estimate  of  the   work,   with  the  understanding   that  he 
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should  pay  a  connnission  of  twenty-five  per  cent,  and  that 
the  commissions  should  be  included  in  the  estimate.  Ireland 
accordingly  prepared  an  estimate  which  included  said  commis- 
sions and  which '  amounted  to  $7,021.72,  and  gave  it  to 
Varnell.  The  contract  was  awarded  to  Ireland  in  October 
1886,  and  in  February,  1887,  after  the  work  was  performed, 
Ireland  had  a  talk  with  Varnell  about  getting  his  bills  allowed. 
At  that  time  the  investigation  into  the  frauds  committed 
against  the  county  had  been  begun  and  Varnell  sugi^ested  the 
expediency  of  taking  off  the  twenty-five  per  cent.,  but  Ireland 
insisted  that  as  it  had  been  written  up  in  the  books  of  his 
firm,  he  preferred  to  let  the  matter  stand  as  it  was. 

Thomas  Evers  was  a  dealer  in  horses,  and  in  July,  18S6, 
McCarthy,  Varnell,  McGarigle  and  Wren  went  to  his  j^lace 
of  business  to  purchase  horses  for  the  county.  They  bar- 
gained for  two  span  of  horses  at  a  given  price,  and  at  their 
suggestion  Evers  added  $150  to  the  price  to  be  paid  over  as 
commissions,  McCarthy  explaining  to  him  that  everybody  did 
it.  A  few  days  later  McCarthy  and  Varnell  purchased  of 
Evers  a  third  span  of  horses,  and  at  McCarthy's  suggestion,  $75 
was  added  to  the  price  agreed  upon.  Bills  for  said  horses 
were  presented  to  the  County  Board,  and  after  they  had  been 
allowed  and  warrants  drawn  therefor,  Evers  paid  over  to  Mc- 
Carthy the  $225  which  had  been  added  to  the  bills  as  above 
stated. 

In  the  winter  of  1885-6,  William  H.  Gray,  an  artesian  well 
contractor,  learning  that  it  was  proposed  to  sink  an  artesian 
well  at  the  infirmary,  said  to  Frey  that  he  would  like  to  get 
the  job,  and  Frey  promised  to  let  him  know  about  it  in  time. 
Afterward,  learning  from  the  daily  papers  that  the  matter 
was  before  the  Board  for  consideration,  he  went  to  the  Board 
rooms  and  meeting  Van  Pelt,  spoke  to  him  about  it,  and  was 
by  him  referred  to  McGarigle.  McGarigle  told  him  that  his 
(Gray's)  brother  was  a  competitor  for  the  job  and  had  made 
a  pretty  good  oflFer,  and  that  unless  he.  Gray,  could  increase 
the  price,  there  was  no  use  in  figuring  on  it.  McGarigle  said 
that  Gray's  competitor  had  offered  to  pay  $2,200,  and  Gray 
after  considering  the  matter,  said  that  he  would  give  $3,000, 
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provided  ho  could  add  the  $800  to  the  contract  price.  Mc- 
Grarigle  eaid  that  would  be  all  right,  and  accordingly  a  few 
days  afterward  the  arrangement  was  made,  Gray  paying  Mc" 
Garigle  the  $3,000^  and  on  the  same  day  the  contract  was 
awarded  to  him. 

James  B.  Clow  &  Son,  steam  fitters,  plumbers  and  boiler 
makers,  had  been  selling  goods  to  the  county  for  some  yeai-s, 
when,  in  the  early  part  of  1886,  Edward  S.  McDonald  came 
to  their  place  of  business  and,  after  explaining  that  he  was  the 
engineer  of  the  county  hospital,  said  that  ho  had  come  to 
see    them   with   regard   to   their  business  with   the  county. 
Jam^s  JJ.  Clow,  supposing  that  he  had  coma  to  order  goods, 
referred  him  to  his  son  who  had  charge  of  that  department  of 
their  business.     McDonald  then  entered  into  conversation  with 
the  son  and  said  that  he  came  as  the  representative  of  the 
County  Board  and  asked  what  commissions  his  firm  would  pay 
on  the  goods  furnished  to  the  county,  saying  that  they  could 
add  the  commissions  to  their  bills.     The  younger  Clow  replied 
that  they  had  never  paid  commissions  and  never  would  to  get 
the  business.     He  then  referred  the  matter  to  his  father,  Mc- 
Donald being  present,  and  the  father  approved  what  the  son 
had  said,  whereupon  McDonald  said  that  the  firm  could  have 
no  more  of  the  county  business,  and  from  that  time  the  county 
business  was  wholly  withdrawn  from  them.     Shortly  after  the 
foregoing  occurreneesj  the  younger  Clow  went  to.  the  ro(>ms  of 
the  County  Commissioners  and  saw  Klehm,  then  chairman  of 
the  Board,  and  repeated  to  him  the  conversation  with  Mc- 
Donald and  said  that  he  came  to  see  him  to  know  whether  his 
firm  was  to  continue  to  receive  orders  for  goods  fi'om  the 
county.     Klehm  replied,  "Mr.  Clow,  you  should  know  that 
we  are  now  in  the  hands  of  a  ring,"  and  proceeded  to  argue 
the  advisability  of  his  firm  paying  said  commissions  and  to 
counsel  him  to  pay  them.     Clow  then  said,  "Commissioner 
Klehm,  we  will  not  do  it;"  to  which  Klehm  replied,  "Then 
Mr.  Clow,  you  are  at  the  end  of  your  rope." 

In  the  summer  of  1886  Nicholas  Schneider  was  employed 
by  the  county,  through  the  instrumentality  of  Edward  S.  Mc- 
Donald, to  make  various  and  extensive  repaire  on  the  hospital 
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insane  asylum,  normal  school,  infirmary  and  court  house. 
These  jobs  were  all  let  to  Schneider  without  competition  and 
without  any  contract  in  writing.  By  the  terms  of  his  emploj*- 
ment  he  was  to  be  paid  for  the  material  used  and  certain  prices 
per  day  for  the  labor  employed  in  doing  the  work.  The  evi- 
dence tends  to  show  that  there  was  an  understanding  between 
McDonald  and  Schneider  that  twenty-live  per  cent,  of  all  the 
bills  was  to  be  paid  over  to  McDonald  to  be  distributed  by  him 
among  certain  County  Commissioners,  and  that  Schneider 
should  make  up  for  the  commissions  thus  paid  by  adding  that 
amount  to  his  bills.  For  the  labor  and  materials  furnished  in 
pursuance  of  said  employment,  Schneider  rendered  to  the 
County  Board  forty-one  bills,  aggregating  $95,680.06,  while 
his  books  show  that  the  actual  amount  paid  out  for  labor  and 
materials  furnished  by  him  in  the  repairs  upon  the  several  in- 
stitutions above  mentioned  was  only  $42,058.55.  These  bills, 
according  to  Schneider's  testimony,  were  all  made  out  for  more 
labor  and  more  materials  than  had  been  actually  furnished,  and 
his  testimony  is  strongly  corroborated  by  that  of  experts  who 
had  made  careful  estimates  and  measurements  of  the  work 
done.  The  ordinary  practice  in  rendering  bills  seems  to  have 
been  to  double  the  true  charges  for  labor  and -materials,  and 
in  some  cases  charges  were  made  for  items  which  had  never 
been  furnished  at  all.  Many  of  the  bills,  instead  of  stating 
the  items  of  labor  and  materials  furnished,  were  entirely  vague 
and  general,  thus  not  only  suggesting  but  challenging  in  the 
strongest  possible  manner,  inquiry  and  investigation  on  the 
part  of  the  Board.  The  bills,  however,  in  all  cases,  received 
the  sanction  of  the  proper  committee  and  were  allowed  by  the 
Board  without  even  the  formality  of  an  investigation,  the 
plaintiffs  in  error,  who  were  then  members  of  the  Board,  and 
the  other  members  who  are  charged  in  the  indictment  as  con- 
spirators, uniformly  acting  in  their  official  capacity  so  as  to  pro- 
mote the  allowance  and  payment  of  said  bills  without  delay 
or  investigation. 

In  May,  1886,  the  American  Stone  and  Brick  Preserving 
Company,  a  company  organized  for  the  purpose  of  utilizing 
the  discovery  of  one  Lundberg  of  a  process  for  cleaning  and 
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preserving  stone,  appointed  Harry  L.  Holland  as  their  agent 
to  solicit  business,  said  agent  to  receive  a  commission  of  ten 
per  cent,  on  the  contract  price  of  all  work  obtained  by  him. 
On  the  7th  day  of  June,  1886,  Holland,  acting  as  the  agent  of 
said  coiii]>any,  made  a  contract  with  Cook  County  by  which  he 
undertook  to  treat  the  exterior  of  the  walls  of  the  court  house 
in  accordance  with  this  process,  the  contract  price  being  30 
cents  per  square  foot,  payable  each  alternate  Monday  as  the 
work  progressed.  On  the  same  day  the  contract  was  entered 
into  between  Holland  and  the  company  by  which  the  latter 
undertook  to  do  precisely  the  same  work  in  the  same  time  for 
12 J  cents  per  square  foot,  to  be  paid  on  such  measurements  as 
should  be  accepted  by  the  county,  but  not  to  exceed  220,000 
square  feet,  making  the  maximum  price  to  be  paid  to  said 
company  S28,050.  This  was  to  be  paid  from  time  to  time  as 
estimates  should  be  accepted  by  the  county  on  Holland's  con- 
tract, and  when  the  payments  made  amounted  to  §28,050,  all 
further  payments  to  the  company  were  to  cease,  and  the  com- 
pany was  to  complete  the  work  without  any  additional  com- 
pensation. In  pursuance  of  this  arrangement  the  parties 
entered  upon  the  performance  of  the  work,  and  as  it  pro- 
gressed, Holland  presented  eleven  bills,  aggregating  437,500 
square  feet,  and  for  which  he  was  allowed  by  the  Board  $98,- 
812.50,  the  work  not  then  being  completed.  The  evidence 
shows  that  the  actual  maximum  suj^erficial  measurement  of  the 
court  house  is  only  246,476  square  feet. 

The  foregoing  statement  embraces  most,  though  not  all,  the 
specific  instances  disclosed  by  the  evidence  of  frauds  upon  the 
County  of  Cook  accomplished  or  attempted  by  various  mem- 
bers of  the  alleged  conspiracy. 

The  evidence  further  tends  to  show  that  in  December,  1885, 
after  the  re-organization  of  the  Board  by  the  election  of  Klehm 
as  chairman,  there  was  a  meeting  of  a  number  of  the  alleged 
conspirators  in  the  janitor's  room  in  the  basement  of  the  court 
house,  at  which  Van  Pelt,  Casselman,  Hannigan,  Leyden, 
Lynn  and  either  McCarthy  or  Wren  were  present.  At  that 
meeting,  as  the  evidence  tends  to  show,  the  fact  was  stated 
and  discussed  that  up  to  that  time  the  chau'man  of  the  various 
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comtnittees  had  been  collecting  percentages  from  contractors 
and  had  been  appropriating  the  money  so  collected  as  they 
saw  fit,  and  the  object  of  the  meeting  was  to  appoint  some 
one  person  who  should  represent  all  those  who  were  in  the 
combination,  and  conduct  all  negotiations  with  contractors  and 
collect  and  distribute  the  moneys  obtained  from  them.  The 
names  of  Yarnell  and  McGarigle  were  suggested  for  the  posi- 
tion, but  the  majority  being  in  favor  of  McGarigle,  he  was 
finally  agreed  upon.  It  appears  that  after  that  time  Mc- 
Garigle had,  in  fact,  the  principal  charge  of  negotiating  with 
contractors  for  commissions  and  bonuses  and  of  collecting  and 
distributing  the  same. 

Tlie  prosecution  also  offered  in  evidence  the  record  of  the 
proceedings  of  the  County  Board,  and  of  the  several  com- 
mittees thereof,  during  the  period  of  time  covered  by  the 
various  matters  in  controversv. 

Without  pausing  to  state  any  portion  of  the  evidence  derived 
from  said  record  in  detail,  it  is  sufficient  to  say.  generally,  that 
the  members  of  the  Board  alleged  to  have  belonged  to  said 
conspiracy,  and  especially  the  plaintiffs  in  error,  arc  shown  by 
said  record  in  all  their  ofiicial  action  in  the  matter  of  awarding 
contracts  and  providing  for  the  purchase  of  county  supplies, 
and  also  in  the  matter  of  auditing  and  allowing  the  bills  pre- 
sented by  contractors  and  others  therefor,  to  have  lent  them- 
selves to  the  furtherance  of  the  objects  and  purj)osos  of  the 
conspiracy.  Contracts  were  withheld  until  proper  arrange- 
ments could  be  made  with  the  proposed  contractors  for  the 
payment  of  the  commissions  or  bonuses  demanded,  and  then 
the  contracts  were  promptly  awarded.  Whenever  a  ]>arty 
furnishing  supplies  to  the  county  refused  to  negotiate  for  the 
payment  of  commissions,  the  dealings  of  the  county  with  such 
party  were  instantly  terminated.  Fraudulent  bills  rendered  so 
as  to  cover  the  moneys  paid  for  commissions  and  bonuses  were 
so  manipulated  as  to  .be  audited  and  allowed  promptly  and 
without  delay. 

The  counsel  for  the  plaintiffs  in  error  strenuously  contend 
that,  while  the  various  fraudulent  act^  proved  may  tend  to 
establish  the  existence  of  a  large  number  of  minor  conspira- 
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cics  between  various  groups,  parte  of  sections  of  the  parties 
charged  in  the  indictment,  they  do  not  tend  to  establish  a  gen- 
eral conspiracy  among  all  of  the  defendants  for  the  accom- 
plisliment  of  an  illegal  purpose.  Tlie  objection  here  stated  is 
not,  in  our  opinion,  in  accordance  with  any  rational  view  that 
can  be  taken  of  the  evidence  as  a  whole.  It  is  true  the  evi- 
dence of  particular  transactions  is  sufficient  to  charge  the  par- 
ties immediately  engaged  in  those  transactions  not  only  with  a 
conspiracy  to  perpetrate  those  particular  fraudulent  acts,  but  in 
most  cases  with  the  actual  perpetration  of  them.  But  a  gen- 
eral conspiracy,  having  for  its  object  the  commission  of  a 
series  of  illegal  acts,  part  of  the  conspirators  undertaking  to 
peri)etrate  one  part  and  others  other  parts  of  the  acts  pro- 
posed, necessarily  embraces  within  itself  as  many  minor  con- 
spiracies as  there  are  illegal  acts  pro ix)sed  to  be  perpetrated,  and 
those  undertaking  the  accomplishment  of  any  part  of  the  gen- 
eral scheme  may  be  indicted  and  j.iinished  in  respect  to  that 
particular  part.  But  while  this  is  true,  the  entire  scheme, 
embracing  all  its  parts  and  details,  constitutes  a  single  conspir- 
acy and  may  be  dealt  with  as  such,  and  any  person  entering 
into  the  general  conspiracy,  though  only  for  the  purpose  of 
becoming  the  active  instrument  in  the  accomplishment  of  some 
of  its  parts  or  details,  is  still  guilty  and  may  be  charged  as  a 
party  to  the  general  conspiracy.  The  question,  then,  is  not 
whether  the  evidence  establishes  a  number  of  minor  conspira- 
cies between  various  groups  of  the  defendants,  but  whether  it 
shows  a  general  conspiracy  among  all  the  defendants;  or,  to 
speak  more  precisely,  among  the  six  defendants  who  are  now 
complaining  of  the  judgment  by  which  they  have  been  con- 
victed of  that  crime. 

That  the  evidence  shows  such  a  general  conspiracy  is  in  our 
judgment  too  plain  to  admit  of  serious  controversy.  Doubt- 
less there  are  isolated  transactions  proved  which,  when  taken 
in  connection  with  the  other  evidence,  are  criminatory  in 
their  character,  but  which,  when  viewed  alone,  are  susceptible 
of  explanation  upon  some  other  hypothesis  than  that  of  a  con- 
spiracy. But  when  the  whole  evidence  is  viewed  in  the  light 
of  common  experience  and  ordinary  observation,  the  conclusion 
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is  irresistible  that  during  the  period  of  time  covered  by  the 
evidence,  there  existed  a  general  conspiracy  to  defraud  the 
County  of  Cook  of  its  moneys,  and  that  the  plaintiffs  in  error 
and  various  other  parties  were  members  of  such  conspiracy. 

As  we  have  already  seen,  a  conspiracy  need  not  be  proved 
by  direct  evidence  of  an  agreement  or  combination  between 
the  conspirators,  but  that  the  conspiracy  of  all  may  be  shown 
by  the  overt  acts  of  each.  Overt  acts  of  all  the  plaintiffs  in 
error  tending  directly  to  the  promotion  of  the  conspiracy  are 
clearly  shown.  Each  one  of  them  is  shown  to  have  actually 
participated  in  the  negotiation  and  collection  of  various  sums 
of  the  money  which  the  conspiracy  was  organized  to  obtain, 
and  in  addition  to  this,  the  tive  plaintiffs  in  error  who  were 
County  Commissioners,  are  all  shown  to  have  directly  co- 
operated by  their  official  action  in  the  promotion  of  the  objects 
of  the  conspiracy. 

But  it  is  further  objected  that  even  if  a  general  conspiracy 
is  shown,  it  is  not  the  conspiracy  charged  in  the  indictment, 
viz.,  to  obtain  money  from  Cook  County  by  false  pretenses. 
It  is  admitted  that  the  evidence  tends  to  charge  various  of  the 
defendants  with  bribery  and  different  forms  of  fraud,  but  that 
it  fails  to  show-that  the  object  of  the  conspiracy  was  to  commit 
fraud  by  obtaining  money  by  false  pretenses.  As  to  some  of 
the  transactions  proved,  the  intention  to  obtain  money  from 
the  county  by  false  pretenses  is  doubtless  a  matter  of  inference, 
but  in  almost  every  case  the  inference  is  a  very  cogent  and 
conclusive  one.  In  certain  cases  contracts  were  let  to  the 
contractors  upon  the  payment  of  bonuses  or  their  agreement 
to  pay  commissions,  and  the  evidence  is  silent  as  to  the 
mode  in  which  the  contracting  party  was  to  be  reimbursed 
for  the  moneys  thus  paid  out  or  whether  he  was  to  be  reim- 
bursed at  all.  To  suppose,  however,  that  such  bonuses  of  com- 
mission were  paid  as  mere  gratuities,  would  be  an  exceedingly 
violent  presumption,  in  view  of  human  nature,  human  motives 
and  human  action  as  they  are  ordinarily  exhibited.  The  irre- 
sistible conclusion  is  that  in  all  such  cases  it  was  the  intention 
of  the  parties  that  the  contractor  should  be  reimbursed  in 
some  way,  and  the  only  way  open  to  such  reimbursement  was, 
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by  collecting  from  the  county,  in  addition  to  the  sums  actual  !y 
and  justly  due,  a  sufficient  sum  of  money  to  cover  the  advances 
to  the  conspirators.  For  this  purpose  and  to  this  extent  the 
contractor  became  a  co-conspirator,  and  his  acts,  within  the 
scoi)e  of  the  general  plan  to  be  inferred  and  presumed  from 
the  circumstances  under  which  he  was  induced  to  pay  over  his 
money  became  acts  in  furtherance  of  the  conspiracy  and  were 
chargeable  upon  all  the  conspirators. 

But,  as  to  many  of  the  transactions  proved,  there  was  an 
express  agreement  or  arrangement  made  at  the  time  the  trans- 
action was  entered  upon,  that  the  contractor  might  add  the 
amount  of  the  bonus  or  commission  paid  by  him  to  the 
accounts  to  be  rendered  by  him  to  the  county,  with  the  assur- 
ance that  bills  so  rendered  would  be  all  right,  and  it  appears 
that  in  such  cases  the  accounts  were  rendered  in  accordance 
with  this  arrangement,  and  were  audited  and  allowed  without 
question.  It  may  be  further  observed  that  the  fact  that  this 
arrangement  was  expressly  made  in  many  cases,  lends  an  addi- 
tional reason  for  presuming  that  it  was  intended  to  be  one  of 
the  terms  of  every  transsiction,  either  expressed  or  implied. 
That  the  rendering  of  false  bills  constituted,  in  law,  false  pre- 
tenses, can  not  well  be  controverted.  That  the  rendering  of 
false  bills  by  contractors,  certainly,  in  many  cases,  and  presum- 
ably, in  all  the  transactions  covered  by  the  conspiracy,  was  a  nec- 
essary part  of  the  general  scheme,  seems  to  us,  in  view  of  all 
the  evidence,  to  admit  of  quite  as  little  controversy.  This 
was  one  of  the  recognized  means,  and,  indeed,  an  indispensable 
means,  for  effecting  the  general  purposes  of  the  conspiracy. 
These  false  bills  constituted  the  only  key  in  the  hands  of  the 
conspirators  by  which  they  could  unlock  the  vaults  of  the 
county  treasury  and  appropriate  to  themselves  and  their  con- 
federates the  money  belonging  to  the  county. 

But  it  is  said  that  in  order  to  make  out  the  oflfense  of  obtain- 
ing money  by  false  pretenses  it  must  be  shown,  not  only  that 
false  pretenses  have  been  made  and  that  their  falsity  was  known 
to  the  defendant,  but  that  the  person  to  whom  they  were 
made  was  ignorant  of  their  falsity,  and  was  induced  to  part 
with  his  money  in  reliance  upon  their  supposed  truth;  and  it 
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is  argned  that  in  this  case  the  County  Commissioners,  repre- 
senting the  county,  being  aware  of  the  falsity  of  the  pretenses 
made  by  the  false  bills,  the  case  is  not  one  m  which  the  com- 
mission of  the" offense  of  obtaining  money  by  false  pretenses 
was  possible.  We  do  not  deem  it  necessary  to  decide  whether, 
under  the  peculiar  circumstances  here  presented,  the  parties 
who  rendered  false  bills  to  the  county  and  had  them  allowed, 
and  obtained  payment,  could  have  been  indicted  and  convicted 
for  the  consummated  ofifense  of  obtainmg  money  by  fal^e  pre- 
tenses. The  defendants  in  this  case  are  not  indicted  for  that 
i  offense,  but  for  a  conspiracy  to  commit  that  offense.  The 
offense  charged  in  the  indictment  was  complete  when  the  con- 
spiracy was  formed,  and  it  can  not  be  said  that  because  cir- 
cumstances intervened  which  rendered  the  consummation  of 
the  intended  crime  impossible,  the  conspiracy  itself  was  not 
consummated.  A  conviction  for  a  conspiracy  does  not  depend 
upon  whether  the  conspiracy  has  been  successful,  or  whether 
its  objects  have  been  carried  out,  but  merely  whether  the  con- 
spiracy itself  has  been  formed. 

Complaint  is  made  that  the  defendants  were  not  accorded  at 
the  trial,  the  proper  protection  of  the  Statute  of  Limitations. 
The  offense  with  which  they  were  charged,  being  only  a 
misdemeanor,  they  were  not  liable  to  conviction  or  punish- 
ment for  any  crimmal  acts  committed  more  than  eighteen 
months  prior  to  the  presentation  of  the  indictment.  As  the 
indictment  was  found  April  2,  1887,  all  prosecutions  for  crim- 
inal acts  committed  by  the  defendants  or  either  of  them  prior 
to  October  3,  1885,  were  barred  by  the  statute.  This  is  fully 
admitted  by  the  prosecution,  and  no  claim  is  made  here,  and 
so  far  as  the  record  shows,  none  was  made  in  the  court  below, 
that  the  defendants  were  liable  to  conviction  for  any  acts 
committed  prior  to  the  period  of  eighteen  months  limited  by 
the  statute. 

To  warrant  a  conviction  it  was  doubtless  incumbent  on  the 
prosecution  to  prove  the  existence  of  a  conspiracy  and  the 
defendants'  connection  with  it  at  some  time  within  the  period 
of  limitation.  But  to  establish  those  facts  it  was  proper  to 
resort  to  any  competent  evidence  having  a  tendency  to  prove 


41G  Appellate  Courts  of  iLLrxors. 

Ochs  V.  The  People. 

tliem.  lu  order  to  show  that  a  conspiracy  existed  at  any  time 
subseqnentto  October  2, 1885,and  that  snch  conspiracy  was  com- 
posed of  the  plaintiffs  in  error  and  others,  it  was  competent  to 
trace  the  history  of  the  conspiracy  from  its  organization,  and 
to  show,  either  by  the  overt  acts  of  its  members  or  otherwise, 
how  the  consj)iracy  originated,  what  were  its  purposes  and 
methods  and  who  composed  it.  But  having  shown  a  conspir- 
acy existing  prior  to  the  commencement  of  the  period  pre- 
scribed by  the  statute,  it  was  incumbent  on  the  prosecution  to 
prove  that  such  conspiracy  continued  as  an  existing  conspiracy 
and  that  the  plaintiffs  in  error  were  members  of  it  subsequent 
to  October  2,  1886.  It  being  shown  that  a  conspiracy  was  in 
existence,  every  overt  act  in  furtherance  of  the  objects  of  the 
conspiracy  was,  at  least  as  to  the  person  acting,  a  renewal  of 
the  conspiracy.  To  warrant  a  conviction,  therefore,  all  that 
was  necessary  was  to  establish  an  existing  conspiracy  before 
and  at  the  commencement  of  the  {Ksriod  of  limitation  and  overt 
acts  in  furtherance  of  the  conspiracy  afterward. 

That  such  overt  acts  were  shown  as  to  all  the  plaintiffs 
in  error,  is,  we  think,  beyond  controversy.  The  only  ques- 
tion raised  is  as  to  Ochs  and  Wasserman,  whose  terms  of  office 
as  County  Commissioners  expired  December  6,  1885,  somc- 
thins:  more  than  two  months  after  the  commencement  of  the 
period  of  limitation.  Without  pausing  to  restate  the  evidence, 
it  is  sufficient  to  say,  that  it  is  abundantly  shown  that  tlie 
conspiracy  was  in  existence  and  in  active  operation  between 
October  2  and  December  6,  1885,  and  that  both  Ochs  and 
Wasserman  were,  during  that  time,  lending  to  it  their  active 
co-operation,  and  both  are  shown  to  have  received  money,  the 
fruits  of  the  conspiracy  after  October  2,  1885. 

Some  doubt  at  first  occurred  to  us  as  to  whether  Ochs  and 
Wasserman,  who  ceased  to  be  County  Commissioners  Decem- 
ber 6,  1SS5,  and  who  probably  at  about  that  time  withdrew 
from  all  active  co-operation  with  the  other  conspirators,  could 
properly  be  charged  as  co-conspirators  with  other  County 
Commissioners,  who,  as  their  successors,  came  into  office  at  the 
date  of  their  retirement  On  reflection,  we  are  of  the  opin- 
ion that  such  question  does  not  really  arise  in  this  case,  as  the 
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only  qnestion  presented  here  is  whether  the  six  defendants 
who  are  the  plaintiffs  in  error,  are  properly  charged  as  joint 
conspirators.  The  fact  that  other  defendants  were  convicted 
who  have  submitted  to  their  sentence  is,  so  far  as  this  qnes- 
tion is  concerned,  immaterial.  It  is  not  important  now  to  estab- 
lish their  relations  as  co-conspirators  with  the  plaintiffs  in 
error.  Of  the  six  defendants  who  are  before  this  court,  the 
five  who  were  County  Commissioners  were  all  such  between 
October  2  and  December  6,  1885,  and  no  difficulty  arises  in 
the  way  of  charging  them*  as  joint  conspirators  gi'owing  out 
of  the  fact  of  their  not  belonging  to  the  conspiracy  at  the 
same  point  of  time. 

But  were  this  otherwise,  no  legal  difficulty  would  be  pre- 
sented, since  the  law  unquestionably  is,  as  we  have  already 
stated  it  in  quoting  the  language  of  Mr.  Greenleaf,  that 
"every  person  entering  into  a  conspiracy  or  common  design 
already  formed,  is  deemed  in  law  a  party  to  all  acts  done  by 
the  other  parties  before  or  afterward."  This  rule  is  well 
established  by  the  authorities  and  is  admitted  to  be  the  law 
by  counsel  for  the  plaintiffs  in  error.  It  is  not  necessary  then, 
in  order  to  charge  several  persons  as  joint  conspirators,  that 
they  should  be  shown  to  have  been  members  of  the  conspiracy 
at  the  same  point  of  time.  It  is  sufficient  that  each  person 
charged  as  a  conspirator  was  at  some  time  during  the  progress 
of  the  conspiracy  a  member  of  it  and  actually  co-operating  to 
further  its  objects. 

Most  of  the  questions  raised  upon  the  instructions  to  the 
jury  are  practically  disposed  of  by  what  we  have  already  said. 
We  have  neither  the  time  nor  the  inclination  to  enter  into  a' 
discussion  of  the  instructions  in  detail,  but  content  ourselves 
with  saying  that  we  have  examinod  them  with  care  and  are  of 
the  opinion  that  there  is  no  material  error  in  that  respect  of 
which  the  plaintiffs  in  error  can  complain. 

Evidence  was  admitted  over  the  objection  and  exception  of 
the  defendants,  tending  to  show  that  in  October,  1886,  Wren 
having  certain  wagons  and  harnesses  which  he  wished  to  dis- 
pose of  to  Cook  County,  and  being  a  County  Commissioner, 
and  therefore  forbidden  by  law  to  sell  property  to  the  county, 
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delivered  said  wagons  and  hamesses  to  the  county  as  though 
purchased  by  him  from  another  party,  and  to  conceal  the 
fraud,  obtained  a  bill-head  from  one  H.  C.  Walker,  a  dealer 
in  that  class  of  goods,  and  made  out  a  bill  for  the  wagons  and 
harnesses  in  Walker's  name  and  appended  to  it  what  purported 
to  be  the  affidavit  and  signature  of  Walker,  and  had  the  bill, 
thus  apparently  authenticated,  presented  to  the  County  Board 
and  allowed  and  paid,  Wren  obtaining  the  money.  Evidence 
was  also  admitted  of  a  similar  transaction  in  February,  1887, 
in  which  Wren  transferred  to  the  county  a  buggy  belonging 
to  him,  and  rendered  a  bill  for  the  same  in  the  name  of  one 
Frazier,  a  dealer  in  buggies,  and  in  that  manner  obtained  his 
pay  from  the  county. 

It  is  not  shown  that  in  either  of  these  transactions  the  prop« 
erty  was  not  worth  the  price  for  which  Wren  sold  it  to  the 
county,  or  that  tlie  county  was  actually  defrauded  so  far  as 
the  price  was  concerned.  We  have  entertained  grave  doubts 
as  to  whether  this  evidence  was  competent,  and  as  to  whether 
it  was  not  error  to  admit  it,  and  on  that  question  we  are  not 
able  to  entirely  agree.  The  writer,  however,  has  reached  the 
conclusion  that  the  transactions  disclosed  by  this  evidence 
were  so  far  in  keeping  with  the  general  scheme  of  conspiracy 
to  defraud  the  county  of  its  money  by  means  of  false  pre- 
tenses, as  to  be  admissible  in  evidence  as  overt  acts  done  in 
furtherance  of  the  conspiracy.  The  means  employed  to  con- 
summate the  fraud  were  of  precisely  the  same  character  as  those 
used  in  case  of  the  other  overt  acts  proved,  viz.,  false  pretenses 
by  means  of  false  and  fraudulent  bills.  As  in  those  cases,  so 
in  these,  the  fraud  was  accomplished  only  by  the  co-operation 
of  a  number  of  the  conspirators  sufficient  to  audit  and  allow 
the  bills.  The  fact  that  these  transactions  were  Wren's  indi- 
vidual enterprises  and  that  the  avails  all  went  into  his  pocket, 
does  not  seem  to  be  very  material,  as  the  general  conspiracy 
established  by  the  evidence  was  sufficiently  broad  and  compre- 
hensive to  include,  not  merely  the  accomplishment  of  frauds 
for  the  benefit  of  the  conspirators  as  a  body,  but  also  of  such 
as  were  undertaken  for  the  particular  advantage  of  groups  of 
conspii-ators,  or  of  individual  members  of  the  conspiracy.   Nor 
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does  it  seem  to  be  a  determining  consideration  that  in  these 
particular  instances  the  county  was  not  in  fact  defrauded  in 
the  sense  of  being  induced  by  false  representations  to  pay  more 
for  the  property  than  it  was  worth.  All  acts  done  in  further- 
ance of  the  conspiracy  may  be  shown,  whether  they  actually 
resulted  in  fraud  or  not,  or  whether  they  were  or  were  not  of 
such  a  character  as  to  constitute,  if  successful,  a  legal  fraud. 
But  in  this  case  the  county,  though  receiving  an  adequate  con- 
sideration for  its  money,  was  deceived  into  paying  its  money 
to  Wren  for  property  which  he  had  no  legal  right  to  sell  to 
it,  and  which  it  had  no  legal  right  to  purchase  from  him. 

But  there  is  another  view  to  be  taken  of  the  question.  The 
prosecution  undertook,  as  it  had  a  right  to  do,  to  establish  not 
only  the  fact  of  the  conspiracy  charged,  but  its  terms,  its  ex- 
tent, its  objects  and  its  methods,  by  proving  the  overt  acts  of 
various  individual  conspirators.  In  making  such  proof,  the 
prosecution  was  entitled  to  give  evidence  of  any  act  or  acts 
by  any  one  or  more  of  the  alleged  conspirators,  having  any 
legitimate  tendency  to  establish  such  a  conspiracy  as  the  one 
charged,  or  to  throw  any  light  when  the  objects  or  methods  of 
the  conspiracy  which  the  evidence  already  admitted  tended  to 
establish.  It  was  for  the  jury  to  consider  all  the  overt  acts 
proved  and  determine  therefrom  whether  any  conspiracy  was 
shown,  and  what  were  its  character  and  objects,  and  their  find- 
ing can  not  be  impeached  because  the  conspiracy  established 
by  the  verdict  diflFers  in  some  of  its  features  from  the  one 
which  one  or  more  of  the  overt  acts  in  evidence  might  tend 
to  prove.  The  writer  is  of  the  opinion  that  Wren's  wagon 
and  buggy  transactions  and  the  subsequent  allowance  of  his 
bills  therefor  by  the  County  Board,  had,  in  the  light  of  the 
other  evidence,  some  tendency  to  show  a  conspiracy  to  obtain 
money  from  Cook  County  by  one  species  of  false  pretenses, 
and  that  it  was  therefore  competent  to  go  to  the  jury  in  sup- 
port of  the  charge  in  the  indictment,  irrespective  of  whether 
the  jury  in  fact  based  their  verdict  on  that  evidence  or  not. 

But  even  if  we  were  compelled  to  hold  that  this  evidence 
was  improperly  admitted,  the  writer  is  of  the  opinion  that  it 
would  not  necessarily  follow  that  the  judgment  should  be  re- 
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versed.  The  other  evidence  tending  to  establish  Wren's  guilt 
is  clear  and  conclusive,  and  if  the  evidence  in  question  had 
been  excluded,  there  can  be  no  possible  doubt  that  the  jury 
would  have  pronounced  him  guilty.  So  far,  then,  as  the 
finding  as  to  his  guilt  or  innocence  is  concerned,  it  is  demon- 
strable that  the  evidence  complained  of  could  have  wrought 
him  no  prejudice. 

The  writer  is  also  of  the  opinion  that  the  evidence  com- 
plained of  had  no  material  effect  upon  the  measure  of  punish- 
ment imposed  by  the  jury.  The  evidence,  the  competency 
of  which  is  not  questioned,  convicts  Wren,  as  well  as  the  otlier 
plaintiffs  in  error,  of  a  series  of  frauds  running  through  a  period 
of  several  years  and  involving  many  transactions  and  large 
amounts.  They  had  been  elected  by  the  people  to  offices  of 
great  trust  and  responsibility,  and  were  thereby  made  the 
official  administrators  of  the  vast  financial  and  business  affairs 
of  the  county.  Their  position  demanded  the  exercise  of  the 
-most  scrupulous  fidelity,  and  the  frauds  of  which  they  stand 
convicted  involve  the  additional  guilt  of  recreancy  to  official 
duty  and  repeated  persistent  and  often  enormous  breaches  of 
the  trust  which  had  been  reposed  in  their  hands.  Instead  of 
protecting  the  public  treasury  from  spoliation,  they  themselves 
became  its  plunderers.  The  conspiracy  involved  almost  every 
branch  of  the  county  Inisiiiess,  and  compelled  it  in  all  its 
departments  to  pay  them  tribute.  Compared  with  these  enor- 
mous, multiplied  and  complicated  tran^'actions,  extendinor 
through  a  series  of  years,  Wren's  wagon  and  buggy  transac- 
tions are  but  the  merest  bagatelles.  It  would  be  a  serious  im- 
putation upon  the  intelligence  of  the  jury  to  suppose  that  they 
gave  any  special  significance  to  these  trifling  acts  of  fraud, 
when  passing  upon  the  vastly  more  serious  offenses  disclosed 
by  evidence  the  competency  of  which  is  not  in  dispute. 

The  punishment  imposed  by  the  jury  can  not  be  regarded 
as  excessive  in  view  of  the  evidence  which  is  unquestionably 
competent,  and  we  are  at  liberty  to  conclude  from  that  fact 
that  the  evidence  complained  of,  if  incompetent,  resulted  in 
no  injury  to  the  defendants.  Dufiin  v.  People,  107  111.  113. 
Furthermore,  said  evidence,  if  prejudicial,  was  mainly,  if  not 
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solely,  prejudicial  to  Wren,  yet  the  other  plaintiflfs  in  error, 

though  so  far  as  we  can  see,  no  more  criminal  than  he,  have 
imposed  upon  them  the  same  punishment.  It  would  seem 
then  that  the  jury,  in  fixing  the  punishment,  were  in  no  way 
influenced  by  the  evidence  claimed  to  have  been  improperly 
admitted. 

•  After  a  patient  consideration  of  the  whole  record  it  appears 
that  the  plaintiffs  in  error  have  had  a  fair  and  impartial 
trial,  and  that  they  have  been  convicted  upon  sufficient  and 
competent  evidence,  and  that  there  are  no  errors  in  the  rul- 
ings of  the  court  which  should  entitle  them  to  a  new  trial. 
The  judgment  will  therefore  be  affirmed. 

Judgmetit  affirmed. 

MoBAN,  P.  J.  It  appears  from  the  opinion  of  Mr.  Justice 
Bailey  filed  in  this  case,  that  we  were  not  able  to  agree  with 
regard  to  the  propriety  of  the  admission  by  the  trial  court  of 
the  evidence  relating  to  what  may  be  termed  the  Fi-azer-Wren 
and  Walker- Wren  matters. 

Concurring  as  I  do  with  the  views  Judge  Bailey  has  ex- 
pressed on  other  points,  I  deem  it  just  to  state  briefly  my 
view  with  regard  to  said  evidence.  I  regard  said  evidence  as 
inadmissible,  for  the  reason  that  in  my  opinion  it  did  not  tend 
to  prove  the  issue.  It  did  not  prove  or  tend  to  prove  an 
attempt  to  obtain  money  from  Cook  County  by  false  pro- 
tenses. 

It  tended  to  prove  simply  that  Wren  falsely  pretended  in  the 
one  instance  that  Walker  had  sold  an  article  to  the  county^ 
and  in  the  other  instance  that  Frazer  had  sold  an  article  to  the 
county,  when  the  truth  was  that  in  both  instances  Wren  had 
furnished  the  article  to  the  county  himself.  The  clearest 
proof  of  an  agreement  between  all  the  defendants  to  accom- 
plish by  concert  of  action  what  was  accomplished  in  these  two 
transactions,  would  not  sustain  the  charge  of  conspiracy  laid  in 
the  indictment,  but  would  only  show  a  conspiracy  to  enable 
the  County  Commissioner  to  deal  with  the  county  in  viola- 
tion of  the  statute. 

The  evidence  was  injurious  to  the  defendant  Wren,  as  it 
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tended  to  prove  hira  gnilty  of  a  crime  oilier  than  the  one  for 
which  he  was  on  trial,  and  furnished  the  basis  of  a  denuncia" 
tion  of  him  as  a  forger  and  perjurer  by  the  assistant  Staters 
Attorney  in  his  speech  to  the  jury. 

I  am  unable  to  say  that  the  evidence  did  not  improperly 
affect  the  result.  The  admission  of  illegal  evidence  directly 
hurtful  to  the  defendant,  particularly  where  it  is  availed  of  in 
argument  against  him  and  pressed  upon  the  attention  of  the 
jury  as  evidence  of  his  general  depravity,  ought  to  vitiate  the 
verdict. 

As  only  two  members  of  the  court  have  taken  part  in  the 
consideration  of  the  case,  a  difference  l)etween  us  as  to  any 
question  arising  on  the  record  operates  to  affirm  the  judg- 
ment Two  Judges  must  concur  in  order  to  revei'se.  Per- 
sonally I  feel  relief  in  the  reflection  that  a  case  so  important 
to  the  people  and  the  defendants  may  receive  the  considera- 
tion of  the  Supreme  Court  and  there  reach  a  final  and  author- 
itative determination. 


Israel  Beidleb 

V. 

Peter  Beirnaert. 


Malicious  Prosecution — Conflict  of  Evidence — Improper  Instruction  to 
Find/or  the  Defendant — Advice  of  Counsel. 

1.  In  an  action  for  malicious  prosecution,  it  is  held:  Tbat  the  evidence 
for  the  plaintiff  showed  a  g'ood  ciiuse  of  action;  that  tiie  conflict  raised  by 
the  defend:int*8  evidence  presented  questions  for  the  jury;  and  that  the 
court  improperly  instructed  the  jury  to  find  for  the  defendant. 

2.  Advice  of  counsel,  to  be  sufficient  as  a  defense,  must  have  been  ob- 
tained in  good  faith  from  a  competent  and  reliable  attorney  u^  on  a  full  and 
accurate  statement  of  all  the  facts. 

[Opinion  filed  February  17, 1887.] 

In  erkor  to  the  Suj>erior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 


FiEST  District — October  Term,  1887.      423 

-• — IWBII  

Beidler  v.  Beimaert. 

"T-r-    -    -    —  I     ■  ■  I    II  III  1 

• 

Messrs.  Fkank  J.  Smith  &  Helmeb,  for  plaintiff  in  error. 

We  nnderstand  the  rule  relating  to  cases  that  may  be  taken 
from  the  jury  to  be  that  it  is  the  province  of  the  court  to 
determine  whether  or  not  there  is  an  absence  of  proof  upon 
any  essential  allegation  or  matter,  and  where  the  court  finds, 
as  a  matter  of  law,  that  there  is  no  proof  to  establish  any 
essential  fact,  then  ho  may  take  the  case  from  the  jury.  But 
where  there  is  evidence  tending  to  prove  a  complete  case,  it 
is  a  matter  for  tlie  jury  alone  to  determine  the  weight  of  the 
evidence.  Lake  Shore  &  M.  S.  Ey.  Co.  v.  O'Connor,  115 
111.  254. 

In  the  case  of  Simmons  v.  C.  &  T.  R  R.  Co.,  110  111.  340, 
346,  the  court  said:  "The  more  reasonable  rule  is  that  when 
the  evidence  given  at  the  trial,  with  all  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  so  instifficient  to  support 
a  verdict  for  the  plaintiff,  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  may  direct  a  verdict  for  the 
defendant."  Frazer  v.  Howe,  106  III.  563;  Hubner  v.  Flige, 
90  III.  208;  Crowe  v.  People,  92  III.  231;  Pennsylvania  Co.  v. 
Stoelke,  104  111.  201. 

Messrs.  Chas.  H.  BAENUM'and  Eunyan  &  Eitnyan,  for 
defendant  in  error. 

"  Anciently  it  was  dorfbted  if  the  action  would  lie  unless 
founded  upon  a  conspiracy.  It  is  now,  however,  well  estab- 
lished, such  actions  will  be  maintained,  but  at  the  same  time 
the  071X18  is  upon  the  party  bringing  the  action  to  show  that 
the  criminal  prosecution  was  the  offspring  of  malice  and 
vrithout  any  probable  can^e  to  justify  it;  that  the  prosecutor 
had  no  sufiicient  reason  to  believe  the  accused  guilty.  If 
these  are  wanting — if  malice  and  a  want  of  'probable  cause  do 
not  exists  the  action  must  failP     Israel  v.  Brooks,  23  111.  526. 

In  the  same  case  the  court  says:  "  Malice  is  a  fact  which 
can  be  proved  by  the  circumstances  attending  the  getting  up 
of  the  prosecution,  but  if  there  be  probable  cause  for  the 
prosecution,  the  malice  of  the  prosecutor  weighs  nothing, 
though  the  accused  be  innocent  Probable  cause  may  be  said 
to  be  a  mixed  question  of  law  and  fact.     After  the  facts  are 
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given  in  evidence,  it  is  for  the  court  to  say,  in  its  ijwtructioiis 
to  the  jury,  whether  or  not  they  make  up  probable  cause/' 

"  We  think  the  more  reasonable  rule,  which  has  now  come 
to  be  established  by  the  better  authority,  is  that,  when  the 
evidence  given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  .iucufficieut  to  support  a 
verdict  for  the  plaintiff  that  such  a  verdict,  if  returned,  raubt 
be  set  aside,  the  court  is  not  bound  to  submit  the  case  to  tlie 
jury,  but  may  direct  a  verdict  for  the  defendant"  Bartolctt 
V.  Int.  Bank,  119  111.  259. 

Bailey,  J.  This  was  an  action  on  the  case,  brought  by 
Israel  Beidler  against  Peter  Biernaert  for  malicious  prosecu- 
tion. The  declaration  alleges  that  the  defendant,  maliciously 
and  without  probable  cause,  made  a  complaint  before  a  Jus- 
tice of  the  Peace  charging  the  plaintiff  with  the  larceny  of  a 
horse,  the  property  of  the  defendant,  and  caused  tlie  plaintiff 
to  be  arrested  and  imprisoned  on  said  charge;  that  the  matter 
of  said  complaint  was  continued  from  time  to  time  by  said 
Justice  of  the  Peace,  the  plaintiff  being  required  to  enter  into 
bonds  and  furnish  security  for  his  appearance;  that  upon  tlie 
examination  of  the  plaintiff  by  said  Justice  of  the  Peace,  the 
plaintiff  was  bound  over  and  required  to  give  bonds  for  his 
appearance  in  the  Criminal  Court;  that  the  defendant  appeared 
before  the  grand  jury  and  falsely,  maliciously  and  without 
probable  cau^e  procured  the  indictment  of  the  plaintiff  by  the 
grand  jury  for  said  crime  of  larceny;  that  the  plaintiff  was 
arraigned  in  said  Criminal  Court  upon  said  indictment  and 
tried  for  said  supposed  offense,  and  that  upon  said  trial  he  was, 
by  the  jury,  found  not  guilty,  and  fully  acquitted  and  dis- 
charged, and  said  prosecution  was  then  and  there  ended. 

Tl\e  defendant  pleaded  not  guilty,  and  at  the  trial  the  plaint- 
iff gave  evidence  tending  to  prove  the  proceedings  before  the 
Justice  of  the  Peace  and  in  the  Criminal  Court  substantially 
as  alleged  in  the  declaration.  He  also  testified  on  his  own 
behalf,  in  substance,  that  in  February,  1884,  be  bought  of  the 
defendant  a  horse  for  $140,  there  being  no  special  agreement 
as  to  the  time  of  payment;  that  he  paid  the  defendant  vai-ious 
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sums  of  money  to  apply  on  the  purchase  of  the  horse,  during 
the  spring  and  summer  of  1884,  amounting  in  all  to  $99,  and 
that  on  the  2Sth  day  of  September  of  that  year  he  tendered 
to  the  defendant  the  sum  of  $41,  the  balance  due  for  the 
horse;  that  the  defendant  refused  to  receive  the  inoney,  then 
claiming  that  he  had  rented  the  horse  to  the  plaintiff  merely, 
and  had  not  sold  him  to  the  plaintiff;  that  the  defendant  then 
sued  out  a  writ  of  replevin  for  the  horse  before  a  Justice  of 
the  Peace,  which  was  served  on  the  plaintiff,  the  horse,  how- 
ever, not  being  found  to  be  seized  on  said  writ;  that  said 
replevin  suit,  after  having  been  once  continued,  was  dismissed 
on  motion  of  the  defendant,  the  plaintiff  therein,  and  very 
shortly  thereafter  the  defendant  swore  out  a  warrant  for  the 
arrest  of  the  plaintiff  on  the  charge  of  the  larceny  of  said 
horse,  and  that  thereupon  the  proceedings  in  the  matter  of 
said  criminal  prosecution  above  detailed  took  place. 

The  plaintiff  here  rested  his  case,  and  the  defendant,  in  his 
own  behalf,  testified  that  he  did  not  sell  the  plaintiff  said 
horse,  but  that  the  transaction  between  them  was,  in  fact,  a 
renting  of  the  horse  to  the  plaintiff  at  $3  per  week  and  that 
the  several  sums  of  money  paid  him  by  the  plaintiff  were  paid 
as  rent  and  not  on  account  of  the  purchase  money  of  the 
horse;  that  after  the  replevin  writ  was  issued  he  looked  for 
the  horse  at  the  plaintiff's  stable  and  elsewhere  and  failed  to 
find  him;  that  he  consulted  one  attorney  who  advised  him  to 
sue  thfi  plaintiff  for  damages;  that  he  then  went  to  another 
attorney  and  told  him  that  he  had  rented  a  horse  to  the  plaint- 
iff, and  that  when  he  wanted  to  get  him  back  the  plaintiff  had 
run  him  off,  explaining  at  the  same  time  the  steps  which  had 
been  taken  to  find  and  get  possession  of  the  horse,  and  also 
telling  him  that  the  plaintiff  claimed  to  have  bought  the  horse; 
that  after  the  defendant  had  stated  the  case  as  above,  said 
attorney  said  that  he  should  arrest  the  plaintiff;  that  if  he 
had  run  away  with  a  horse  that  did  not  belong  to  him  he  was 
a  thief.  The  defendant  also  introduced  evidence  of  certain 
admissions  by  the  plaintiff  tending  to  show  that  the  transac- 
tion between  him  and  the  defendant  in  relation  to  the  horse 
was  a  lease  and  not  a  sale.     The  foregoing  being  substantially 
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all  the  evidence  in  the  case,  the  conrt,at  the  conchision  of  the 
evidence,  on  his  own  motion,  orally  instructed  the  jury  to 
render  a  verdict  for  the  defendant,  which  was  done,  and  the 
court  thereupon,  after  denying  the  plaintiff's  motion  for  a  new 
trial,  gave  judgment  in  favor  of  the  defendant  for  costs. 

The  instruction  to  the  jury  to  find  a  verdict  for  the  defend- 
ant was  clearly  erroneous.  The  evidence  for'  the  plaiutiflf 
showed  a  good  cause  of  action,  and  the  evidence  introduced  on 
behalf  of  the  defendant  merely  raised  a  conflict  with  the  case 
made  by  the  plaintiti  which  the  jury  should  have  been  per- 
mitted to  settle.  If  the  defendant  had,  in  fact,  sold  the  horse 
to  the  plaintiff,  then  the  prosecution  was  wholly  without  prob- 
able cause,  and  from  such  want  of  probable  cause  the  jury 
might,  we  think,  have  inferred  malice.  If  the  transaction  was 
a  sale,  tliat  fact  was  necessarily  witliin  the  personal  knowledge 
of  the  defendant,  and  the  prosecution  could  not  have  been 
undertaken  in  good  faith,  and  was  therefore  malicious.  The 
real  issue  was  whether  the  transaction  in  relation  to  the  horse 
was  a  sale  or  a  letting  of  him  for  hire,  and  upon  that  question 
it  was  not  for  the  court  to  say  where  the  preponderance  of 
the  evidence  lay. 

Nor  is  the  case  relieved  of  its  difficulty  in  the  least  by  the 
fact  that  the  defendant,  before  causing  the  |>laintiff'8  arrest^ 
stated  his  case  to  counsel  and  obtained  and  followed  his  ad- 
vice. In  cases  of  this  character,  to  enable  the  defendant  to 
base  a  defense  upon  the  advice  given  him  by  counsel,  he 
sh«juld,  in  ])erfect  good  faith,  obtain  the  advice  of  a  compe- 
tent and  reliable  attorney  upon  a  full  and  accurate  statement 
of  all  the  facts.  Davie  v.  Wisher,  72  111.  262.  And  in  such 
cases  it  is  a  question  of  fact  to  be  determined  by  the  jury 
whether  the  party  has  fairly  communicated  to  his  counsel  the 
facts  within  his  knowledge,  and  used  reasonable  diligence  to 
ascertain  the  truth,  and  also  whether  he  acted  in  good  faith 
upon  the  advice  received  from  counsel.  Anderson  v.  Friend, 
71  111.  475;  Ames  v.  Snider,  69  111.  376. 

The  determination  of  the  question  whether  the  defendant 
faii-ly  and  ti'uthfully  disclosed  to  his  counsel  all  the  facts  in 
relation  to  his   controversy  with  the  plaintiff,  necessarily  in- 
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volved  the  decision  of  the  question  as  to  what  the  real  trans- 
action between  them  was.  If  the  plaintiff's  testimony  is  true, 
the  statement  made  by  the  defendant  to  his  counsel  was  alto- 
gether false,  and  afforded  no  foundation  for  a  defense  based 
upon  the  advice  of  counsel.  The  question  of  the  truthfulness 
of  said  statement,  and  of  the  good  faith  of  the  defendant  in 
seeking  and  acting  upon  the  advice  of  counsel,  were  clearly 
questions  for  the  jury,  and  they  should  have  been  left  to  their 
decision. 

For  the  error  of  the  court  in  taking  the  case  from  the  jury 
and  directing  a  verdict  for  the  defendant,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles   B.  Phillips 

V. 

Joseph  L,  Wilson,  Administrator,  etc.,  and  E.  W. 

Blatchford. 

Parties — Chose  in  Action — Suit  in  Name  of  Assignor— Continuance  in 
Name  of  his  Personal  Representative — Statute, 

1.  The  legal  title  of  a  chose  in  action  remains  in  the  assignor,  and  at 
his  death  passes  to  hi^  legal  representative. 

2.  A  suit  brought  in  the  name  of  the  assignor,  before  his  death,  may  be 
continued  in  the  name  of  his  personal  representative. 

3.  Sec.  23,  Chap.  1,  R.  S.,  does  not  deprive  the  assignee  of  a  chose  in 
action  of  any  right  which  he  had  at  common  law.  It  simply  gives  him  the 
additional  right  to  continue  a  suit,  instituted  in  the  name  of  bis  assignor 
for  his  uite.  in  his  own  name. 

[Opinion  filed  February  17, 1888.] 

Ik  ekeob  to  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
JoHK  G.  Rogers,  Judge,  presiding. 

Messrs.  Chas.  B.  Phillips,  in  person,  and  W.  T.  Bubgess, 
for  plaintifiE  in  error. 
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Mr.  David  Fales,  for  defendant  in  error. 

Per  Curiam,  An  action  of  asennjpeit  was  commenced  by 
Eraetus  8.  Williams,  for  the  use  of  E.  W.  B^atchford,  against 
the  plaintiff  in  error,  and  on  the  23d  day  of  January,  1884,  he 
was  defaulted,  and  a  judp^ment  entered  against  him.  On  Jan- 
nary  26th  he  A^as  allowed  to  plead,  the  judgment  to  stand  as 
security,  and  a  plea  of  the  general  issue  was  filed. 

On  January  3,  1885,  the  death  of  Erastus  S.  Williams  was 
suggested,  and  on  April  8,  1885,  the  following  order  was 
entered:  "  On  motion  of  said  plaintiff's  attorney,  it  is  ordered 
that  said  clause  be  and  it  hereby  is  revived  in  the  name  of 
Joseph  L.  Wilson,  administrator  of  the  estate  of  Erastus  S. 
Williams,  deceased,  as  the  party  plaintiff  herein,  for  the  use  of 
Eliphalet  W.  Blatchford  and  against  Charles  B.  Phillips.'' 

On  July  8,  1885,  a  motion  was  made  by  plaintiff  in  error  to 
vacate  said  last  mentioned  order,  and  also  a  motion  to  substitute 
the  beneficial  plaintiff  as  the  sole  plaintiff  in  the  cause,  which 
motions  were  both  overruled  by  the  court.  ,  On  the  trial  there 
was  a  verdict  against  the  defendant.  No  bill  of  exceptions 
was  filed,  and  the  only  errors  assigned  are  on  the  record  proper, 
and  relate  to  the  action  of  the  court  in  allowing  the  suit  to 
proceed  in  the  name  of  the  administrator  of  the  nominal 
plaintiff,  and  in  overruling  the  motions  of  plaintiff  in  error 
above  stated. 

Sec.  23,  of  the  statute  on  abatement,  provides:  "No  suit 
instituted  in  the  name  of  one  for  the  use  of  another,  shall 
abate  by  reason  of  the  death  of  a  person  whose  name  is  used ; 
but  it  may  be  continued  by  the  real  plaintiff  in  interest,  in  his 
own  name,  on  his  suggesting  such  death  on  the  record,  and  an 
order  of  the  court  being  made  substituting  his  name  for  that 
of  the  deceased  plaintiff." 

It  is  contended  that  this  section  is  mandatory-  We  do  not 
so  regard  it.  It  does  not  deprive  the  assignee  of  a  chose  in 
action  of  any  right  which  he  had  at  common  law. 

By  virtue  of  the  assignment  the  assignee  obtains  the  right 
to  use  the  assignor's  name  in  all  necessary  legal  proceedings, 
and,  indeed,  he  must  proceed  at  law  in  the  name  of  the  assignor, 
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or  if  he  be  dead,  the  Dame  of  liis  personal  representative. 
1  Chitty's  PI.  16;  Orr  v.  Thompson,  4  Gilm.  452. 

The  legal  title  to  a  chose  in  action  remains  in  the  assignor, 
and  at  his  death  it  does  not  pass  to  the  assignee,  but  to  the  legal 
representatives  of  the  assignor,  and  the  same  reason  which 
gave  the  beneficial  owner  the  right  to  nso  the  name  of  the 
assignor  as  nominal  plaintiflF,  operates  to  allow  him  tjie  nse  of 
the  name  of  the  assignor's  administrator  as  nominal  plaintiff 
on  the  assignor's  death. 

Sec.  23,  above  quoted,  gives  him  the  further  right  of  con- 
tinuing the  suit  in  his  own  name,  if  he  sees  fit  to  do  so,  and 
said  section  was  probably  passed  to  enable  the  beneficial  plaintiff 
to  save  the  suit  and  prosecute  in  his  own  name  in  cases  where 
no  administrator  or  executor  of  the  nominal  plaintiflE  is  ap- 
pointed. Under  Sec.  10  of  the  abatement  statute,  tlA  action 
might  be  continued  iu  the  name  of  the  plaintiff's  administrator, 
and  under  section  23,  in  the  name  of  the  beneficial  owner. 
The  practice  of  continuing  the  suit  in  the  name  of  the  per- 
sonal representative  of  the  nominal  plaintiff,  obtains  in  this 
State,  and  has  passed  without  criticism.  Mills  v.  Bland,  76 
HI.  381. 

We  are  wholly  unable  to  see  how  the  adoption  of  that  prac- 
tice in  this  case  has  injuriously  affected  plaintiff  in  error.  He 
could  not  thereby  be  deprived  of  any  defense. 

There  is  no  error,  and  the  judgment  of  the  Circuit  Court 
will,  therefore,  be  affiimed. 

Jvdgment  affirmed. 


Columbia  Building  and  Loan  Association 

V. 

William  H.  Taylor, 

Mechanic* 8  lAen-^Trust  Property— Parties. 

Both  the  trustee  and  the  cestui  que  truet  are  necessary  parties  to  a  proceed- 
ing to  enforce  a  mecbanic's  lien  involving  trust  property. 
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[Opinion  filed  March  6,  1888.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
Cyrus  Eplkr,  Judge,  presiding. 

Mr.  Julttjs  Goldziee,  for  appellant. 

The  incumbrance  for  the  benefit  of  this  appellant  was  by  a 
trust  deed,  in  which  Philip  Maas  was  trustee.  Maas  was  not 
a  party  to  the  original  bill,  nor  was  he  ever  made  a  party  by 
amendment.  It  has  been  held  repeatedly,  both  by  this  court 
and  the  Supreme  Court  of  this  State,  that  both  the  trustee 
and  the  cestui  gue  trust  are  necessary  parties  to  this  proceed- 
ing. Lomax  v.  Dore,  45  111.  879;  Phoenix  Mutual  v.  Batehen, 
6  111.  App.  621;  Scanian  v.  Cobb,  85  111.  296;  Clark  v.  Man- 
ning, 95  ill.  580;  Bayard  v.  McGraw,  1  111.  App.  134. 

Tlie  trustee  having  the  legal  title  is  a  necessary  party. 
Story's  Equity  Pleading,  Sec.  207.      • 

While  it  may  be  objected  that  the  trustee  has  but  a  naked 
title  in  the  premises,  and  no  real  interest,  the  fact  still  remains 
that  the  fee  simple  title,  in  law,  rests  in  him,  and  it  is  hardly 
conceivable  how  proceedings,  that  must  ultimately  culminate 
in  divesting  the  title  to  land,  and  by  sale  transferring  it,  can 
be  carried  on  without  making  the  holder  of  such  legal  title  a 
party  to  the  proceedings. 

Besides,  the  statute  makes  it  obligatory  that  every  one  who 
has  a  legal  or  equitable  title  should  be  made  a  party  to  a  lien 
proceeding.  R.  S.,  Ch.  82,  Sec.  13;  Race  v.  Sullivan,  1  111. 
App.  94. 

Messrs.  Fkank  Mc Winnie  and  S.  A.  French,  for  appellee. 

McAllister,  J.  This  was  a  proceeding  by  petition,  filed 
March  5,  1881,  by  Taylor,  the  appellee,  against  Bush,  as  the 
owner,  and  the  Columbia  Building  and  Loan  Association,  the 
appellant,  as  incumbrancer  of  certain  real  estate  described 
in  the  |)etition,  for  the  enforcement  under  the  statute  of  a 
mechanic's  lien  for  work  and  materials  done  and  furnished  by 
the  plaintiff  in  the  erection  by  him  of  a  building  upon  such 
real  estate  for  the  defendant,  Bush,  under  a  written  contract 
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between  the  parties  Jast  mentioned,  made  June  6,  1883,  and 
oral  modifications  of  the  same,  by  which  said  building  was  to 
be  completed  by  the  plaintiff  and  ready  for  occupancy  by 
August  25, 1883,  for  which,  by  the  original  contract,  said  Bush 
was  to  pay  plaintiff  the  sum  of  $2,950  in  payments  as  the  work 
progressed,  and  any  balance  upon  completion  of  the  work;  the 
petition  alleging  that  there  was  a  balance  due,  at  the  time  of 
such  completion,  which  was  September  8,  1883,  of  §699.30, 
wliich  plaintiff  claimed  with  interest,  ^nd  for  which  he  prayed 
a  lien. 

The  defendants  answered  separately,  to  which  plaintiff  filed 
general  replications.  The  cause  was  heard  upon  pleadings 
and  proofs  and  a  decree  passed  finding  the  balance  due  to  be 
$082.84;  that  plaintiff  was  entitled  to  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  December  15,  1883, 
making  in  all  the  sum  of  $810.70,  for  which  petitioner  was 
entitled  to  a  lien  upon  the  lot  described  in  the  petition.  From 
that  decree  the  said  Building  and  Loan  Association  appeals  to 
this  court. 

It  appears  that  the  said  Building  and  Loan  Association  set 
up  in  its  answer  that  May  21,  1883,  the  said  Bush,  to  secure 
the  repaN'mentof  a  loan  from  said  company  of  $3,000,  executed 
a  trust  deed  May  21,  1883,  of  the  premises  described  in  said 
petition,  in  the  usual  form,  to  one  Philip  Maas,  as  trustee, 
thereby  conveying  the  legal  title  in  said  premises  to  him, 
which  deed  was  dulv  acknowled«:ed  and  filed  for  record  in 
Cook  County  where  said  land  was  situate,  June  5, 1883.  The 
answer  averred  that  at  the  time  of  filing  said  petition,  there 
was  lawfully  due  and  still  owing  to  said  Building  and  Loan 
Association  from  said  Bush  upon  said  loan,  the  sum  of  $2,770- 
.71,  for  which  said  trust  deed  was  held  as  security. 

The  answer  also  set  up  that  the  said  sum  claimed  by  the 
plaintiff  became  due  upon  the  completion  of  said  building,  and 
that  the  same  was  completed  and  said  sum  due  and  payable  by 
the  original  contract  more  than  six  months  prior  to  the  filing 
of  said  petition,  relying  upon  the  statute  in  such  case  made 
and  provided. 

Several  points  for  reversal  have  been  insisted  upon  by  appel- 
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lant's  counsel,  but  after  a  careful  consideration  of  the  case,  we 
think  none  are  sustainable  except  that  of  a  defect  of  parties. 
The  bill  made  the  cestui  que  tmiat^  under  the  trust  deed,  a 
party.  It  should  also  have  made  the  trustee,  in  whom  the 
legal  title  was  vested,  a  ]mrty.  Tlie  rule  is  inflexible  in  such 
a  case  as  this,  that  both  the  trustee  and  cestui  que  trust  should 
be  made  parties.  Phillips  on  Mech.  Liens,  Sec,  394,  and  cases 
in  notes;  McGraw  v.  Bayard,  96  111.  146. 

What  effect  the  circumstance  that  the  cestui  que  trust  was 
made  a  party  in  the  first  instance,  may  have  upon  the  question 
of  the  Statute  of  Limitations,  if  the  trustee  be  made  a  party 
after  the  lapse  of  six  months  from  the  time  the  money  was 
due  from  Bush,  we  do  not  feel  called  upon,  at  this  stage  of 
the  case,  to  discuss  or  determine. 

For  the  reason  stated,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed^ 


Gerhard  Becker  and  Elbert  W.  Shirk 

V. 

John  V.  Far  well  et  al.,  Partners. 

Contribution — Jurisdiction^in  Equity — Payment — Purchase  and  Assign* 
ment  qf  Judgment — Tort-feasors* 

1.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  enforce  a  contriba- 
tion. 

2.  Before  one  of  two  or  more  judgment  debtors  can  maintain  a  bill  for 
contribution  in  respect  to  a  judgment  against  all  the  parties,  he  must  pay 
and  satisfy  such  judgment.  A  payment  of  money  for  the  purchase  and  aa- 
eignment  of  the  judgment  to  a  third  person,  in  such  a  way  as  to  preserve  its 
validity,  is  not  a  payment,  and  lays  no  foundation  for  a  claim  for  contribu- 
tion. 

8.  Where  a  writ  issued  against  one  party  is  executed  by  seizing  goods  in 
the  possession  of  another  who  claims  to  be  the  owner,  such  seizure  is  pre- 
sumptively tortious,  and  the  party  procuring  it  will  be  presumed  to  have 
acted  with  notice  that  he  was  committing  a  wrong.  If  he  fails  to  justify 
such  seizure,  he  must  be  treated  as  a  wilful  tort-feasor. 
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4.  In  the  case  presented  it  is  held:  That  there  is  no  evidence  of  an  ex- 
press or  implied  contract  on  the  part  of  the  defendants  to  contribute  to  the 
payment  of  the  judgments  in  question;  and  that  the  facts  shown  by  the  rec- 
ord bring  the  complainants  within  the  general  rule  forbidding  contribution 
among  wrongdoers. 

[Opinion  filed  March  6,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MiTBKAY  F.  TuLBY,  Judgc,  presiding. 

This  was  a  bill  in  chancery  brought  by  John  V.  Farwell  and 
others,  co-partners  under  the  firm  name  of  John  V.  Farwell  & 
Company,  against  Gerhard  Becker  and  Elbert  W.  Shirk,  to 
compel  contribution  in  respect  to  certain  judgments  rendered 
in  the  State  of  Iowa.  The  cause  being  heard  on  pleadinj.  s 
and  proofs,  a  decree  was  rendered  in  accordance  with  tlio 
prayer  of  the  bill,  and  the  defendants  have  appealed  to  this 
court.  The  facts,  as  disclosed  by  the  pleadings  and  proofs,  so 
far  as  they  are  material,  are  briefly  as  follows: 

For  some  time  prior  to  December  19,  1881,  the  firm  of 
Olquist  Brothers  was  carrying  on  the  mercantile  business  in 
Monticello,  Jones  County,  Iowa,  and  also  at  Center  Point, 
Linn  County,  Iowa,  they  having  a  stock  of  goods  at  each  of 
those  places.  On  the  day  above  mentioned  they  were  indebted 
to  various  parties  for  merchandise,  viz. :  $5,984.23  to  the  com- 
plainants; $2,076.14  to  defendant  Becker;  $234.10  to  Shercr, 
Shirk  &  Company;  $728  to  H.  L.  Eisen  &  Company,  and 
$1,184.50  to  O.  R.  Keith  &  Company.  A  few  days  prior  to  the 
date  above  named,  Olquist  Brothers  sold  and  delivered  their 
stock  of  goods  atMonticello  to  one  N.  A.  Sunberg,  and  also  their 
stock  of  goods  at  Center  Point  to  said  Sunberg  and  one  F.  B. 
Olquist,  the  latter  being  a  brother  of  the  members  of  said  firm, 
bat  not  connected  with  them  in  business.  The  evidence  tends 
to  show  that  the  former  of  these  sales  was  by  way  of  payment 
and  satisfaction  of  a  chattel  mortgage  on  said  stock  of  goods 
previously  executed  by  Olquist  Brothers  to  Sunberg.  On  said 
19th  day  of  December,  1881,  said  creditorscommenced  suits  by 
attachment   in  the   Distiict  Court  of  Jones  County,   Iowa, 
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against  Olquist  Brothers  for  the  recovery  of  their  resi^ctive 
debts,  and  caased  writs  of  attachment  to  be  issued  to  the  Sher- 
iflFs  of  both  of  said  counties.  Said  writs  were  levied  upon 
both  of  said  stocks  of  goods,  the  stock  of  goods  in  Jones 
Connty  being  at  the  time  in  the  actual  and  visible  possession 
of  Sunberg,  and  the  one  in  Linn  County  in  that  of  Snnberg 
and  Olquist,  the  purchasers  from  Olquist  Brothers.  Said 
levies  were  made  in  the  following  order  of  priority:  in  Jones 
Connty,  first,  the  complainants;  second,  Sherer,  Shirk  &  Com- 
pany ;  third,  11.  L.  Eisen  &  Company ;  fourth,  O.  R.  Keith  & 
Company,  and  fifth,  defendant  Becker;  and  in  Linn  County, 
first,  the  complainants;  second,  defendant  Becker;  third, 
Sherer,  Shirk  &  Company ;  fourth,  H.  L.  Eisen  &  Company, 
and  fifth,  O.  K.  Keith  &  Company.  By  the  laws  of  Iowa 
attachment  creditors  take  priority  in  the  order  in  which  their 
writs  of  attachment  are  served.  The  suit  in  favor  of  the  com- 
plainants and  the  one  in  favor  of  defendant  Becker  were  com- 
menced and  prosecuted  to  their  final  termination  by  the  same 
attorneys.  Shortly  after  the  writs  were  levied,  Becker's  agent, 
who  had  gone  to  Iowa  for  the  purpose  of  employing  attor- 
neys and  instituting  the  attachment  Euit  on  his  behalf,  met  an 
agent  of  the  complainants,  who,  on  behalf  of  Iiis  principals, 
was  on  the  ground  for  a  like  purpose,  and  proposed  to  him 
that,  as  the  complainants  had  a  first  lien  on  the  stock  of  goods 
in  Jones  County,  which  would  bo  nearly  sufficient  to  pay  their 
claim,  if  they  would  yield  their  property  to  Becker  so  far  as 
their  Hen  upon  the  goods  in  Linn  County  was  concerned, 
Becker  would  unite  with  them  in  contesting  any  litigation 
likely  to  grow  out  of  the  service  of  the  attachments.  This 
the  agent  of  the  complainants  promptly  and  decidedly  refused 
to  do. 

The  several  attachment  suits  were  prosecuted  to  judgment, 
and  the  court  having  appointed  a  receiver  to  take  charge  of 
and  sell  the  goods  attached,  the  goods  in  Jones  County  were 
sold  and  the  sum  of  $4,380.14:  realized  therefrom,  which  was 
all  paid  over  to  the  complainants  in  part  satisfaction  of  their 
claim.  The  goods  in  Linn  County  were  also  sold  and  the  ])ro- 
ceeds  were  applied  first  to  the  satisfaction  of  the  residue  of  tlio 
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complainants'  cUim,  after  which  the  claim  of  Becker  was  paid 
in  full,  then  tliat  of  Sherer,  Shirk  &  Company,  leaving  §55.55, 
which  was  applied  upon  the  claim  of  H.  L.  Elsen  &  Coipi)any. 
The  residue  of  that  claim,  as  well  as  the  entire  claim  of  O.  R. 
Keith  &  Company,  reftiained  unsatisfied.  Indemnifying  bonds 
were  given  to  the  Sheriffs  of  both  counties,  at  the  commence- 
ment of  their  attachment  suits,  by  the  complainants,  defend- 
ant Becker  and  the  firm  of  Sherer,  Shirk  &  Company. 

On  the  27th  day  of  December,  1881,  Sunberg,  claiming  to 
be  the  owner  of  the  stock  of  goods  attached  in  Jones  County, 
commenced  his  action  in  the  District  Court  of  that  county 
against  the  Sheriff  to  recover  damages  for  the  wrongful  seiz- 
ure of  said  goods.  At  about  the  same  time  a  similar  action 
was  commenced  by  Sunberg  and  F.  B.  Olquist  against  the 
Sheriff  of  Linn  County  in  the  District  Court  of  that  county. 
Afterward,  in  pursuance  of  the  provision  of  a  certain  statute 
of  Iowa,  the  complainants  were  substituted  as  defendants  in 
place  of  the  Sheriff  in  the  action  pending  in  Jones  County, 
and  in  the  action  pending  in  Linn  County,  the  complainants, 
defendant  Becker,  and  Sherer,  Shirk  &  Company,  were  substi- 
tuted as  defendants  in  place  of  the  Sheriff  of  that  county.  Such 
substitution  having  been  made,  both  suits  were  removed  to 
the  Circuit  Court  of  the  United  States.  A  motion  in  that 
court  to  remand  said  causes  to  the  State  courts  was  granted, 
but  on  petition  for  a  rehearing  the  order  remanding  said  cause 
was  vacated  and  the  consideration  of  the  motion  postponed^  to 
await  the  decision  of  an  appeal  to  the  Supreme  Court  of  Iowa 
from  the  order  of  the  District  Court,  making  a  substitution  of 
defendants.  An  appeal  was  accordingly  prosecuted  by  Sun- 
berg in  the  Jones  County  case,  and  upon  such  appeal  the 
Supreme  Court  decided  that  the  statute  under  which  the  sub- 
stitution was  made  was  unconstitutional,  and  reversed  the 
order  discharging  the  Sheriff  and  substituting  the  complain- 
ants as  defendants  in  his  stead.  Both  of  said  causes  were 
thereupon  remanded  to  the  State  courts.  Notwitiistanding 
said  decision,  the  parties  substituted  as  defendants  voluntarily 
elected  to  continue  as  such,  and  the  Jones  County  suit  was 
thereafter  prosecuted  against  the  c  omplainants  and  the  Sheriff 
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jointly,  and  the  Linn  County  case  against  the  complainants, 
defendant  Becker,  and  Sherer,  Shirk  &  Company,  the  SherifiE 
of  that  connty  not  being  restored  as  defendant 

Shortly  after  said  cause  was  remanded,  a  stipulation,  en- 
titled in  both  suits,  and  signed  by  attorneys  representing  all 
the  parties  plaintitf  and  defendant  therein,  was  filed  in  the 
suit  in  Jones  County,  said  stipulation  being  as  follows: 

"It  is  hereby  agreed  by  and  between  said  parties  as  follows: 

"  Ist.  The  orders  of  the  State  courts  transferring  said  causes 
to  the  United  States  Circuit  Court  are  hereby  waived,  and 
said  causes  shall  be  disposed  of  as  hereinafter  stipulated. 

"2d.  The  case  of  N.  A.  Sunberg  v.  P.  O.  Babcock  and 
John  V.  Farwell  &  Co.,  pending  in  Jones  County,  D.  C,  shall 
be  tried  at  the  December  t^rm,  A.  D.  18S3,  of  said  District 
Court,  provided .  both  parties  are  then  ready  for  trial.  Both 
parties  shall  be  presumed  ready  for  trial  un!(iss  the  party  fail- 
ing to  be  ready  shall  so  notify  the  other  party  on  or  before 
the  1st  day  of  said  December  term.  In  case  both  parties  are 
not  ready  for  trial  at  said  December  term  the  said  case  shall  be 
continued  to  the  May  term  of  said  District  Court,  A.  D.  18S4. 

"  3d.  Both  parties  reserve  the  right  to  appeal  from  tlie 
judgment  rendered  or  to  be  rendered. in  said  cause  pending 
in  Jones  "County,  and  the  final  determination  thereof  shall 
determine  the  property  rights  of  the  parties  in  the  case  of  N. 
A.  Sunberg  and  F.  Olquist  v.  John  V.  Farwell  &  Co.  et  al., 
pending  in  Linn  County  District  Court,  so  far  as  the  title  to 
said  property  is  concerned. 

"4th.  In  case  final  judgment  shall  be  rendered  in  favor  of 
the  plaintiff  in  the  Jones  County  case,  judgment  shall  be  ren- 
dered for  plaintiffs  in  the  case  pending  in  Linn  County.  And 
the  judgment  in  the  case  pending  in  Linn  District  Court  shall 
bear  the  same  proportion  to  the  judgment  rendered  in  th.e 
cause  pending  in  Jones  County  as  the  amount  for  which  the 
property  involved  in  the  Linn  County  case,  sold  at  receiver's 
sale,  bears  to  the  amount  for  which  the  property  involved  in 
the  Jones  County  case  sold  at  said  receiver's  sale. 

"  5th.  In  case  final  judgment  shall  be  rendered  in  the  Jones 
County  case  for  the  defendants,  final  judgment  shall  also  be 
rendered  for  the  defendants  in  the  Linn  County  case." 
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A  trial  was  afterward  had  in  the  Jones  County  case  before 
the  court  and  a  jury,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  for  $8,015.  For  this  sum  judgment  was  rendered  for 
the  plaintiff,  and  on  appeal  to  the  Supreme  Court  of  Iowa  said 
judgment  was  affirmed.  Said  stipulation  was  thereupon  filed 
in  Linn  County,  and  in  pursuance  of  its  provisions  a  judgment 
was  entered  in  the  cause  pending  in  that  county  in  favor  of 
the  plaintiffs  therein  for  $7,541.18. 

The  evidence  tends  to  show  that  defendant  Becker  and  the 
firm  of  Sherer,  Shirk  &  Company,  or  their  agents,  were  fully 
informed,  from  time  to  time,  by  the  attorneys  de'ending  said 
suits,  of  the  pendency  of  the  suits  and  of  the  various  pro- 
ceedings therein,  and  that  no  objection  was  made  by  them  to 
any  of  said  proceedings.  It  also  appears  that  they  contributed, 
from  time  to  time,  various  sums  of  money  to  defray  the  ex- 
penses of  both  of  said  suits  in  the  District  Courts,  as  well  as 
of  the  appeal  from  the  judgment  rendered. in  Jones  County 
to  the  Supreme  Court  of  Iowa.  After  the  last  mentioned 
judgment  had  been  aflBrraed  by  the  Supreme  Court,  and  a  few 
days  before  the  entry  of  the  judgment  in  Linn  County,  one 
of  the  attorneys  for  the  plaintiffs  in  said  suit  called  on  the 
complainants  in  Chicago  and  demanded  of  them  immediate 
payment  of  both  the  Jones  County  judgment  and  the  claim 
upon  which  they  were  then  entitled  by  stipulation  to  judg- 
ment in  the  Linn  County  suit,  threatening,  that  if  such  pay- 
ment was  not  instantly  made,  to  proceed  without  any  delay  in 
the  matter  of  both  judgments  by  way  of  levying  on  the  com- 
plainant's property  and  garnishing  their  debtors  in  Iowa.  The 
complainants,  after  endeavoring  in  vain  to  obtain  sufficient 
delay  to  enable  them  to  ot)tain  contribution  from  their  co- 
def(  n  lants,  gave  to  said  attorney  their  checks  for  the  full 
amount  of  both  judgments.  At  the  same  time  a  compu- 
tation of  the  amount  of  the  Linn  County  judgment  as 
the  same  was  to  be  entered  by  stipulation  having  been  made, 
a  further  stipulation  was  drawn  up  and  signed  by  said  at- 
torney and  one  of  the  attorneys  for  the  defendants  in  said 
suits  who  was  also  present,  to  the  effect  that  judgment 
should  be  entered  in  Linn  County  for  said  sum  of  $7,541.18. 
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The  complainants  also  at  tlie  same  time  gave  to  said  attor- 
ney for  the  defendants  their  check  for  the  residue  of 
attorney's  fees  and  other  expenses  in  the  matter  of  said  suits, 
the  total  sum  so  paid  by  the  complainants  in  the  matter  of 
said  judgments,  costs,  fees  and  exj)ense8  being  $17,736.99. 
The  complainants,  however,  instead  of  having  said  judgments 
satisfied  and  discharged  of  record,  procured  an  assignment 
thereof  to  IL  S.  Parkhurst,  one  of  their  attorneys,  for  the 
avowed  purpose  of  keej)ing  them  alive,  in  order  to  enforce 
contribution  from  their  co-defendants.  Said  judgments,  so 
far  as  appears,  are  still  held  by  said  Parkhurst  under  said 
assignment. 

The  court 'below  found  that  defendants  Becker  and  Shirk, 
the  latter  being  a  member  of  the  firm  of  Sherer,  Shirk  & 
Company,  were  each  liable  to  contribute  in  respect  to  the  full 
amount  of  said  judgments  and  expenses,  such  contribution  to 
be  made  in  pro|)0rtion  to  the  respective  amounts  collected  by 
the  complainants,  said  Becker  and  tlie  firm  of  Sherer,  Shirk  & 
Company,  by  means  of  said  attachment  suits.  It  was  accord- 
ingly decreed  that  said  Becker  should  pay  to  the  complainants 
the  sum  of  $5,04:8.75,  and  said  Shirk  the  sum  of  $554.75. 

Messrs.  Beck  &  Chablton  and  John  Gibbons,  for  G. 
Becker,  appellant. 

Mr.  Frederic  Ullman,  for  Elbert  W.  Shirk,  appellant. 

Messrs.  Tenney,  Bashford  &  Tennet,  for  appellees. 

A  suit  in  equity  is  the  proper  remedy  for  contribution. 
Johnson  v.  Vaughn,  65  111.  425;  Wincock  v.  Turpin,  96  III. 
135;  Buchanan  v.  Meisser,  105  111.  638;  Pixlcy  v.  Gould,  13 
111.  App.  565;  Cary  v.  Holmes,  16  Gray,  127;  Whitman  v. 
Porter,  107  Mass.  522;  Nickerson  v.  Wheeler,  118  Mass.  295; 
Whitcomb  v.  Converse,  119  Mass.  38;  Deering  v.  Winchel- 
sea,  1  Leading  Cas.  Eq.  120,  and  notes. 

Where  several  parties  are  jointly  concerned  in  a  transaction, 
and  in  carrying  it  out  according  to  arrangement,  and  with- 
out any  intent  to  injure  others,  are  nevertheless  made  liable 
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by  some  invasion  of  another's  rights,  if  one  should  be  com- 
pelled to  make  good  the*  loss,  he  may  compel  contribution 
from  his  associates.  As  between  himself  and  them  he  is  not 
a  wrongdoer.     Cooley  on  Torts,  p.  147. 

The  rule  that  wrongdoers  can  not  enforce  contribution  is 
confined  to  cases  where  the  person  claiming  redress  must  be 
presumed  to  have  known  that  the  act  for  which  he  has  been 
mulcted  in  damages  was  unlawful.     It  is  undoubtedly  the  pol- 
icy of  the  law  to  discountenance  all  actions  in  which  a  party 
seeks  to  enforce  a  demand  originating  in  a  w-ilful  breach  or 
violation  on  his  part  of  the  legal  rights  of  others.     No  one 
can  be  permitted  to  relieve  himself  from  the  consequences  of 
having  intentionally  committed  an  unlawful  act,  by  seeking  an 
indemnity  or  contribution  from  those  with  whom  or  by  whose 
authority  such  unlawful  act  was  committed.     But  justice  and 
sound  policy,  upon  which  this  salutary  rule  is  fonuded,  alike 
require  that  it  should  not  be  extended  to  cases  where  parties 
have  acted  in  good  faith,  without  any  unlawful  design,  or 
for  the  pu^'pose  of  asserting  a  right  in  themselves  or  others, 
although  they  may  have  thereby  infringed   upon  the  legal 
rights  of  third  parties.     It  is  only  when  a  person  knows,  or 
must  be  presumed  to  know,  that  his  act  was  unlawful,  that  the 
law  will  refuse  to  aid  him  in  seeking  an  indemnity  or  contri- 
bution.    Jacobs  V.  Pollard,  10  Cush.  287;  Bailey  v.  Bossing, 
28  Conn.  455;    Stanton  v.  McMullen,  7  III.  App.  326;    Golds- 
borough  V.  Darst,  9  111.  App.  205;  Pixley  v.  Gould,  13  111. ' 
App.  565;  Nelson  v.  Cook,  17  111.  443;  S.  C.  19  111.  440;  Sev- 
erin  v.  Eddy,  52  III  189;  Gower  v.  Emery,  18  Me.  83;  Saul- 
spau  V.  Louisville,  etc.,  1  Tenn.  Ch.  8;  Howe  v.  Buffalo,  37 
N.  r.  297;    Castle  v.  ISToyes,  14  K  Y.  332;    Stone  v.  Hooker, 
9  Cowen,  154;    Coventry  v.  Barton,  17  Johns.  142;    Leggett 
V.  DuBois,  5  Paige  Ch.  468;  Harbach  v.  Elder,  18  Pa.  St.  33; 
Armstrong  v.  Clarion  Co.,  66  Pa.  St.  218;  Moore  v.  Appleton, 
26  Ala.  633;  Acheson  v.  Miller,  2  Ohio  St.  203;  Dugdale  v. 
Levering,  12  Moak's  Eng.  R.  316,  and  note;  Bully  v.  Batty, 
12  E.  C.  L.  649,    Betts  v.  Gibbons,  2  A.  «fe  E.  57;  1  Parsons 
on  Con,  37;  1  Hilliard  on  Torts,  188,  note  a;  1  Waterman  on 
Trespass,  sections  29  and  31. 
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Bailey,  J.  It  i&  objected  that  the  enforcement  of  contribu- 
tion 18  properly  a  matter  of  legal  oognizance,  and  that  a  court 
of  equity,  therefore,  has  no  jurisdiction.  The  right  to  con- 
tribution does  not  arise  out  of  any  contract  or  agreement 
between  the  parties,  but  from  the  principle  of  equity,  that 
where  two  or  more  persons  are  subject  to  a  common  burden, 
it  shall  be  borne  by  them  according  to  their  respective  inter- 
ests. Golsen  v.  Brand,  75  111.  14:8;  Griffeth  v.  Robinson,  14 
111.  App.  377;  Drummond  v.  Yager,  10  111.  App.  380.  This 
principle  is  so  universally  acknowledged  that  ])ersons  acting^ 
under  circumstances  to  which  it  applies,  are  said  to  act  under 
the  head  of  contract  implied,  from  the  universality  of  the 
principle,  and  upon  this  ground  stands  the  jurisdiction  of  suits 
for  contribution  assumed  by  courts  of  law.  Craythorne  t. 
Swinburne,  14  Ves.  Jr.  160. 

But  while  jurisdiction  at  law  is  sustained,  courts  of  equity 
have  always  exercised  a  concurrent  jurisdiction,  founded  upon 
the  fact  that  the  legal  remedy  is  not,  under  all  the  circum- 
stances, full,  adequate  and  com[)lcte.  1  Pomeroy's  Eq.  Juris. 
Sec.  139.  As  said  by  Mr.  Story,  "in  most  cases  of  this  sort 
there  is  no  remedy  at  law,  from  the  extreme  uncertainty  of  ascer- 
taining the  relative  proportion  which  different  j)ersons,  havinc^ 
interests  of  a  diflfei'ent  nature,  quantity  and  duration  in  tlie  8ul>- 
ject-matter,  ought  to  pay.  And  where  there  is  a  remedy,  it  is 
inconvenient  and  imperfect,  because  it  involves  a  multipHcily 
of  suits,  and  opens  the  whole  matter  for  contestation  anew  in 
every  successive  litigation."     1  Story's  Eq.  Juris.,  Sec  4S3. 

And  the  same  learned  author  further  says:  ''The  remedial 
justice  of  courts  of  equity  in  all  cases  of  api)ortionment  and 
contribution  is  so  complete  and  so  flexible  in  its  adaptation  to  all 
the  particular  circumstances  and  equities,  that  it  has,  in  a  great 
measure,  superseded  all  efforts  to  obtain  redress  in  any  other 
tribunal."     1  Story's  Eq.  Juris.,  Sec.  505. 

Assuming,  tlicn,  that  the  court  of  chancery  had  jurisdiction, 
the  question  is  whether,  upon  the  facts  disclosed  U[)on  the 
pleadings  and  proofs,  the  complainants  are  entitled  to  con- 
1r  bution.  An  obstacle,  apparently  insurmountable,  arises  in 
limine  from  tlie  fact  that  the  complainants  have  not  paid  and 
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satisfied  the  judgments  in  respect  to  which  they  are  seeking 
to  obtain  contribution  from  the  defendants.  The  transaction, 
in  form  at  least,  is  a  purchase  of  the  judgments  and  their 
assignment  to  Parkhurst,  for  the  avowed  purpose  of  keeping 
them  alive  and  in  force.  Before  the  complainants  can  prop- 
erly demand  contribution  from  their  co-defendants,  they  must 
pay  and  satisfy  the  judgments,  and  the  expenditure  of  money 
in  purchasing  them  and  obtaining  an  assignment  of  them  to  a 
third  person,  in  such  a  way  as  to  preserve  their  vitality  as 
judgments,  is  not  a  payment,  and  lays  no  foundation  for  a 
claim  for  contribution. 

But  even  if  we  were  able  to  treat  the  purchase  of  the  judg- 
ments and  their  assignment  to  Parkhurst,  the  complainant's 
attorney,  as  equivalent  to  a  payment,  we  are  still  of  the  opinion 
t!:at  no  case  for  a  contribution  is  shown.  There  is  no  evidence 
of  an  express  or  implied  contract  on  the  part  of  the  defendants 
to  contribute.  The  stipulation  by  which  it  was  agreed  that 
the  case  in  Jones  County  should  be  tried,  and  that  the  case  in 
Linn  County  should  abide  the  event  of  such  trial,  contained  no 
provision  which  can,  by  any  possibility,  be  construed  into  such  a 
contract  Nor  is  one  to  be  implied  from  the  fact  that  the  defend- 
ants united  with  the  complainants  in  defending  the  suits,  and 
employed  the  same  attorneys  and,  in  fact,  contributed  to  the 
paj^ment  of  attorneys'  fees  and  other  expenses  and  disburse- 
ments attending  the  litigation.  None  of  these  acts  involved, 
either  expressly  or  by  im])lication,  an  undertaking  to  join  the 
complainants  in  paying  off  the  judgments,  if  any,  which  might 
be  recovered  against  them.  We  have  also  carefully  considered 
the  correspondence  between  the  defendants  and  their  attor- 
neys during  the  progress  of  the  litigation,  which  was  pro- 
duced at  the  hearing  and  offered  in  evidence,  but  failed  to  find 
in  it  any  proof  of  an  agreement  to  contribute  in  any  manner 
to  the  payment  of  said  judgments.  It  then  remains  to  be 
determined  whether  the  case  is  one  involving  the  application 
of  the  general  principle  above  referred  to,  which  compels  per- 
sons subject  to  a  common  burden  to  bear  it  according  to  their 
respective  interests. 

It  is  a  general  rule,  subject,  it  is  true,  to  some  exceptions. 
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that  the  law  will  not  compel  contribution  among  tort-feasore. 
A  leading  case  in  which  this  principle  was  laid  down  isMerri- 
weather  v.  Xixon,  8  Dnrn.  &  East,  186,  where  it  was  held  that 
if  a  ])laintiff  recovera  in  tort  against  two  defendants,  and  levies 
the  whole  damage  on  one,  that  one  can  not  recover  a  moiety 
against  the  other  for  his  contribution.  This  case  was  cited 
and  approved  in  Nelson  v.  Cook,  17  111.  443,  the  court  saying 
that  the  rule  there  laid  down  has  been  and  still  is  recognized 
as  unquestionable  law.  See  also,  Nichols  v.  Nowling,  82  Ind. 
488;  Minnisv.  Johnson,  1  Duval,  171 ;  Feck  v.  Ellis,  2  Johns. 
Ch.  131;  Acheson  v.  Miller,  18  Ohio,  203;  Khea  v.  White,  3 
Head,  120;  Anderson  v.  Saylors,  3  Head,  551;  Baird  v. 
Mid  vale  Steel  Works,  12  Phila.  255;  Herr  v.  Barber,  2  Mackey, 
545. 

The  foregoing  rule  docs  not  seem  to  be  questioned,  but  an 
attempt  is  made  to  bring  the  present  case  within  the  excep- 
tion which  restricts  the  operation  of  the  rule  to  cases  where 
the  tort-feasor  seeking  contribution  knew,  or  must  be  pre- 
sumed to  have  known,  that  his  act  was  unlawful.  The  prin- 
ciple here  involved  is  fairly  illustrated  by  the  case  of  Jacobs 
V.  Pollard,  10  Cush.  278,  though  that  case  was  not  strictly  a 
case  of  contribution.  There  A,  in  good  faith,  took  up  B's 
cattle  damage  feasanty  and  C,  a  field-driver,  at  A's  request, 
sold  them  at  auction  and  received  the  money.  The  proceed- 
ings were  irregular,  and  A  and  0  were,  in  fact,  joint  trespass- 
ers. A  judgment  in  tres}  ass  having  been  obtained  against 
them  by  the  owner  of  the  cattle,  A  was  compelled  to  pay  it, 
A  thereupon  brought  suit  against  C  for  the  money  received 
by  him  for  the  cattle  and  was  permitted  to  recover.  The 
court,  after  recognizing  the  policy  of  the  law  which  dis- 
countenances all  actions  in  which  a  party  seeks  to  enforce  a 
demand  originating  in  a  wilful  breach  or  violation  on  his  part 
of  the  legal  rights  of  others,  lays  down  the  rule  as  follows : 
"  It  is  only  when  a  person  knows,  or  must  be  presumed  to 
know,  that  his  act  was  unlawful,  that  the  law  will  refuse  to  aid 
him  in  seeking  an  indemnity  or  contribution.  It  is  the  unlaw- 
ful intention  to  violate  another's  rights,  or  a  wilful  ignorance 
and  disregard  of  those  rights,  which  deprives  a  party  of  his 
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legal  remedy  in  such  cases.  It  has,  therefore,  been  held,  that 
the  rule  of  law,  that  wrongdoers  can  not  have  redress  or  con- 
tribution against  each  other,  is  confined  to  those  cases  where 
the  person  claiming  redress  or  contribution,  knew,  or  must  be 
presumed  to  have  known,  that  the  act  for  which  he  has  been 
mulcted  in  damages,  was  unlawful." 

In  Acheson  v.  Miller,  2  Ohio  St.  203,  a  judgment  having  been 
recovered  against  one  Lewis  on  a  draft  for  $d,000,  and  judg- 
ment also  having  been  recovered  against  six  indorsers  on  said 
draft,  four  of  the  indorsers  indemnified  the  Sheriff  and  directed 
liim  to  levy  on  a  stock  of  merchandise  then  recently  the  property 
and  then  in  the  possession  of  Lewis,  but  which  at  about  that 
time  had  been  assigned  to  one  Gilbert.  Gilbert  brought  suit 
against  the  Sheriff  and  the  four  indorsers  and  recovered  judg- 
ment for  the  value  of  the  goods.  In  a  suit  brought  by  one  of  the 
four  indorsers  against  another  indorser  who  had  nothing  to  do 
with  the  levy  for  contribution,  the  court  say  :  "The  rule  that 
no  contribution  lies  between  trespassers,  we  apprehend,  is  not 
one  of  universal  application.  We  supposi?  it  only  applies  to 
cases  where  the  persons  have  engaged  together  in  doing  wan- 
tonly or  knowingly  a  wrong.  The  case  may  happen  tiiat  per- 
sons may  join  in  performing  an  act  which  to  them  appears  to 
be  right  and  lawful,  but  which  may  turn  out  to  be  an  injury 
to  the  rights  of  some  third  party,  who  may  have  a  right  to  an 
action  of  tort  against  them.  In  such  case,  if  one  of  the  par- 
ties who  have  done  the  act  has  been  compelled  to  pay  the 
amount  of  the  damage,  is  it  not  reasonable  that  those  who 
were  engaged  with  him  in  doing  the  injury  should  pay  their 
portion  I " 

In  Adamson  v.  Jarvis,  4  Bing.  66,  substantially  the  same 
question  arose,  and  Best,  C.  J.,  discussing  the  case  of  Merry- 
weather  V.  ^Nixon,  supra^  says:  "From  the  concluding  part 
of  Lord  Kenyon's  judgment  in  that  case,  and  from  reason, 
justice  and  sound  pc^licy,  the  rule  that  wrongdoers  can  not 
have  redress  or  contribution  against  each  other,  is  confined  to 
cases  where  the  person  seeking  redress  must  be  presumed  to 
liave  known  that  he  was  doing  wrong."  See,  also,  Betts  v. 
Gibbons,  2  Adol.  &  Ellis,  57;  Pearson   v.  Skelton,  1   Mccs. 
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&  Wels.  504;  Woolcy  v.  Batte,  2  Car.  &  Payne,  417;  Coven- 
try V.  Barton,  17  Johns.  142;  Bailey  v.  Bussing,  28  Conn.  455. 

The  question,  then,  is  whether  the  present  case  is  one  in 
which  the  cojai)lainants,  at  the  time  they  caused  their  attach- 
ment writs  to  be  levied  upon  the  stocks  of  merchandise  in 
question,  knew,  or  must  be  presumed  to  have  known,  that  in 
so  doing  they  were  committing-  a  tortious  act.  The  attach- 
ment writs  were  sued  out  against  Olquist  Brothers,  but  the 
complainants  caused  them  to  be  executed  by  seizing  goods  not 
in  the  possession  of  the  defendants  to  the  writs,  but  in  the 
possession  of  third  parties  who  were  strangers  to  the  writs, 
and  who  were  the  ostensible  and  a})parent  owners,  and,  as  tlie 
subsequent  litigdtion  conclusively  showed,  the  actual  owners 
of  said  goods.  Where  a  writ,  issued  against  one  party,  is  exe- 
cuted by  seizing  goods  in  possession  of  another  party  who 
claims  to  be  the  owner,  such  seizure  is  presumptively  tortious, 
and  the  party  procuring  such  seizure  must  be  presumed  to 
have  acted  with  notice  that  he  was  committing  a  wrong.  It 
is  not  the  case  of  the  commission  of  an  act  apparently  right 
and  lawful,  but  which  happens  to  turn  out  to  be  an  injury  to 
some  third  person,  but  an  act  which,  upon  its  face,  is  an  unlaw- 
ful invasion  of  the  rights  of  such  third  person.  Undoubtedly, 
if  the  complainants  had  succeeded  in  establishing  the  invalid- 
ity of  the  sale  of  goods  by  the  defendants  in  their  attachment 
to  the  parties  from  whose  possession  the  goods  were  taken, 
such  fact  would  have  justified  their  seizure.  But  when  they 
ventured  to  levy  their  writ  upon  property  in  the  possession  of 
third  persons,  they  undertook  to  establish  a  justiHcation  of 
such  levy  at  their  peril,  and  having  failed  to  do  so  they  must 
be  treated  as  wilful  tort-feasors. 

We  are  of  the  opinion,  then,  that  the  facts  shown  by  the 
record  bring  the  complainants  within  tlie  general  rule  which 
forbids  contribution  among  wrongdoers,  and  that  the  decree 
awarding  such  contribution  is  unwarranted  by  the  evidence. 
The  decree  will  therefore  be  reversed  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  dismiss  the  bill,  at  the 
complainant's  costs,  for  want  of  equity 

Decree  reversed. 


First  District — October  Term,  1887.      445 

Hancbett  v.  Goetz. 


25  "m 

•    Beth  F.  Hanchett  -S-^ 


V. 

John  W.  Goetz  et  al. 

Salett— Fraud  aa  to  Creditors— Notice  to  Purchaser— Antecedent  Debt 
— Notice — Defective  Instruction . 

1.  '  It  seems  that  a  creditor  of  a  failinflr  debtor  may  accept  a  stock  of 
goods  for  his  debt  without  reference  to  the  motives  by  which  his  debtor 
may  be  actuated,  provided  he  himself  acts  in  good  faith. 

2.  Where  an  antecedent  creditor  of  a  failing  debtor  purchases  a  stock 
of  goods  at  a  price  largely  in  excess  of  the  debt,  the  goods  so  purchased 
being  divisible,  be  must  be  treated  as  a  mere  purchaser,  :it  least  as  to  such 
excess,  and  subject  to  the  rules  of  law  governing  that  relation. 

3.  Where  a  debtor  sells  prop  »rty  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  notice  to  the  purchaser  of  the  debtor *s  fraudulent  intent  is 
per  se  Evidence  of  mala  fides,  and  renders  the  sale  void  without  reference 
to  the  purchaser's  actual  intent,  the  fraudulent  motive  of  the  debtor  being 
imputed  te  the  purchaser. 

4.  In  the  case  presented  it  is  held:  That  an  instruction  was  erroneous 
in  stating,  under  the  facts  supposed,  that  it  was  immaterial  whether  the 
purchaser  had  any  reason  to  suspect  the  motive  or  intent  of  the  debtor. 

[Opinion  filed  March  28, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Flowed,  Remy  &  Holstbin  and  S.  S.  Greoobt,  for 
appellant. 

The  evidence  is  conclusive  that  Strouse  &  Meyer  disposed 
of  their  property  huiTiedly  and  at  a  grossly  inadequate  price 
to  prevent  its  seizure  by  their  creditors,  to  enable  them  to 
divert  its  proceeds  to  the  payment  of  alleged  indebtedness 
existing  against  each  individually. 

The  mere  fact  that  the  notes  given  in  payment  for  this 
property  ran  from  four  months  to  a  year,  in  connection  with 
the  insolvency  of  Strouse  &  Meyer,  and  the  fact  they  never 
did  pay  their  partnership  creditors,  was  enough  to  entitle  a^^- 
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pellant  to  go  to  the  jury  on  the  question  of  the  fraudulent 
intent  of  Strouse  &  Meyer.  Roberts  v.  Radcliff,  11  Pac.  R 
406;  Spaulding  v.  Adams,  63  la.  437. 

A  Bale  by  insolvents  on  such  long  credit  may,  perhaps,  not 
be  necessarily  fraudulent.  But  it  is  of  such  a  character  that, 
unless  satisfactorily  explained,  the  presumption  of  fraud  be- 
comes irresistible.  Here  every  attendant  circumstance  tends 
to  verify  and  confirm  the  natural  presumption.  Strouse  & 
Meyer  never  have  paid  their  creditors.  By  this  sale  and  the 
distribution  of  its  proceeds  they  deprived  themselves  of  all 
power  to  do  so;  and  there  is  nothing  to  indicate  that  when 
they  made  it  they  had  any  idea  of  turning  out  its  proceeds  to 
their  creditors. 

It  also  is  clear  that  there  was  evidence  ample  to  wan-ant  a 
jury  in  finding  that  appellees  knew  or  ought  to  have  known 
that  Strouse  &  Meyer  contemplated  a  fraud.  The  making  of 
the  notes  on  long  time,  dividing  the.ii  up,  two  maturing  the 
same  day,  each  for  the  same  amount,  the  haste  attending  the 
sale,  the  gross  inadequacy  of  the  price,  the  fact  that  after  the 
price  was  agreed  on  Sti'ouse  &  Meyer  so  readily  assented  to 
reducing  it  from  ^7,500  to  $31,500  on  the  frivolous  pretext 
that  their  liability  on  the  lease  would  continue  after  they  sur- 
rendered possession  of  the  demised  premises  to  appellees,  their 
lessors  and  the  purchasers  of  their  stock,  all  these  things  taken 
in  connection  with  the  letter  of  attorney  from  Strouse  & 
Thanhauser,  which  was  submitted  to  appellees  and  their  coun- 
sel, were  unerring  indications  of  a  dishonest  purpose — sure 
and  usual  badges  of  a  fraudulent  intent. 

Under  such  circumstances,  knowing  their  embarrassed  condi- 
tion, and  acquainted  with  all  these  facts,  appellees  c^m  not  be 
pei-mitted  to  claim  immunity  as  bonajide  purchasers. 

The  law  will  not  allow  them  to  shut  their  eyes  when  their 
ignorance  is  to  benefit  themselves  at  the  expense  of  another, 
when  they  would  have  them  open  and  inquiring  had  the  con- 
sequences of  theii*  ignorance  been  detrimental  to  them  and 
advantageous  to  others.     Doyle  v.  Teas,  4  Scam.  202. 

They  made  no  inquiry;  did  not  seek  to  know  what  arrange- 
ments Strouse  &  Meyer  contemplated  for  the  future,  nor  how, 
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after  havins:  closed  their  store  and  sold  their  stock  at  about 
forty  cents  on  the  dollar,  .on  long  time,  they  could  pay  their 
creditor.  Nor  did  they  inquire  why  this  mysterious  division 
of  notes  was  required.  This  is  almost  a  case  where  the  court 
•below  should  have  directed  a  verdict  finding  the  fraudulent 
purpose  and  knowledge,  or  notice  of  it,  in  the  minds  of  appel- 
lee. Much  more  is  it  a  case  where  appellants  are  entitled  to 
accurate  instructions  to  the  jury. 

The  eighth  instruction  given  for  appellee,  when  fairly  con- 
strued, simply  comes  to  this:  that  if  Goetz  &  Co.  purchased 
the  stock  of  Strouse  &  Mej'er  solely  for  the  purpose  of  prtj- 
tecting  themselves  against'loss,  then  they  are  to  be  justified, 
no  matter  what  may  have  been  the  intent  of  Strouse  &  Meyei-, 
nor  what  notice  tliey  may  have  had  of  such  intent. 

The  concluding  portion  of  the  instruction  would  not  be  bad 
law  alone  as  applied  to  a  proper  case,  but  taken  in  connection 
with  what  goes  before  it,  clearly  imports  that  a  purchaser  may 
in  good  faith  buy  of  an  insolvent  vendee,  even  when  the  latter 
intends  a  fraudulent  disposition  of  the  proceeds  of  the  sale, 
and  the  purchaser  is  chargeable  with  notice  of  such  intent. 
The  substance  of  the  instruction  is,  that  even  if  Strouse  & 
Meyer  had  told  Goetz  &  Co.  that  they  were  intending  to  take 
the  money  and  notes  received  in  part  payment  for  their  stock 
and  run  away  to  Canada  with  them,  and  that  their  object  was 
to  cheat  and  defraud  their  creditors,  still  Goetz  &  Co.  conld 
hold  the  goods,  provided  their  motives  were  simply  to  further 
their  own  interests,  and  not  to  aid  the  fraudulent  design  enter- 
tained by  their  vendors. 

Such  a  proposition  certainly  ought  to  be  fortified  by  authority 
in  order  to  command  serious  consideration.  It  is  essential  to 
plaintifiPs  case. 

If  a  debtor  part  with  his  property  for  the  purpose  of  plac- 
ing any  part  of  it,  or  the  proceeds  thereof,  beyond  the  reach 
of  all  creditors,  this  is  a  fraud ;  and  knowledge  or  notice  of  that 
purpose  will  affect  title  to  the  property  so  conveyed  in  the 
hands  of  the  vendee.  Crawford  v.  Kirksey,  55  Ala.  282;  S. 
0.,  28  Am.  R.  704. 

A  creditor  may  lawfully  take  from  his  debtor  a  conveyance, 
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with  the  honest  purpose  of  scenring  his  own  debt,  although  he 
knows  that  it  is  intended  to  hinder  and  delay  other  creditors. 
Shelly  V.  Booth,  73  Mo.  74;  S.  C,  39  Am.  R  481. 

In  McVeagh  v.  Baxter,  82  Mo.  518,  the  court  supplemented 
this  decision  and  laid  down  the  law  exactly  as  here  contended 
for.  That  was  a  case  where  the  creditor  purchased  goods  of 
his  debtor, at  a  price  in  excess  of  his  debt,  and  claimed  to  be 
entitled  to  hold  them,  even  though  he  knew  that  the  excess  so 
paid  to  the  debtor  was  intended  by  the  latter  to  be  placed 
beyond  the  reach  of  his  other  creditors.  If  it  is  conceded 
that  the  plaintiffs  are  to  be  treated  as  creditors  of  Strouse  & 
Meyer,  by  virtue  of  the  lease,  then  this  case  is  a  complete 
authority  against  the  validity  of  this  instruction.  See  also, 
McDonald  v.  Gaunt,  30  Kas.  693;  Openheimer  v.  Ealff,  4  S. 
W.  Kep.  (Tex.)  662. 

The  principle  as  to  notice,  decided  in  the  Kansas  cases,  is 
enunciated  in  the  leading  case  of  Doyle  v.  Teas,  4  Scam.  202. 
The  principles  there  announced  have  been  repeatedly  acted 
upon  in  subsequent  cases,  and  particularly  in  the  case  of  Han- 
chett V.  Kimbark,  118  111.  121-131. 

Mr.  John  N".  Jewett,  for  appellees. 

"The  fact  that  a  firm  was  in  debt  when  the  partners  made 
a  conveyance  of  their  property  is  pot  sufficient  to  raise  a  pre- 
sumption that  the  conveyance  was  fraudulent  In  order  to 
avoid  such  conveyance  proof  must  be  given  that  it  was  with 
the  intention  to  defraud  the  creditors  of  the  firm  or  subsequent 
purchasers,  and  that  the  grantee  had  knowledge  of  such  inten- 
tion."    Green  v.  Tanner  et  al.,  8  Met.  411. 

"To  render  a  conveyance  void  as  to  creditors,  on  the  ground 
that  it  was  made  with  intent  to  defraud  them,  the  grantee 
must  have  knowledge  of  and  participate  in  the  fraud  of  the 
gi-antor."     Partelo  v.  Harris,  26  Conn.  480. 

"The  sale  of  the  entire  effects  of  an  insolvent  copartnership 
upon  credit,  at  a  fair  valuation,  to  a  responsible  vendee  having 
knowledge  of  the  insolvency,  is  not  j)€r  se  fraudulent. 
Although  made  by  the  vendor  with  intent  to  hinder,  delay 
and  defraud  creditors,  that  does  not  affect  the  title  of  the  pur- 
chaser unless  he  had  previous  notice  of  the  fraudulent  intent" 
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Riihl  V.  Phillips  et  al.,  48  N.  Y.  125.  See,  also,  Bancroft  v. 
Blizzard,  13  Ohio,  30;  Chouteau  v.  Sherman,  11  Mo.  3S5; 
Magniac  v.  Thompson,  7  Pet  348;  Splaure  v.  Martin,  17  Ark. 
14(j;  Pope  V.  Wilson,  7  Ala.  690. 

Tlie  fact  that  a  man,  in  making  a  purchase  of  property,  is 
acting  for  his  own  interest  or  to  save  himself  from  pecuniary 
loss,  can  not  bo  considered  a  factor  in  the  transaction  detri- 
mental to  its  honesty  or  good  faith.  In  all  such  cases  self- 
interest  may  be  assumed  to  be  the  impelling  force.  It  is  for 
profit  to  himself  that  the  merchant  buys  and  sells*  Self-inter- 
est is  the  prompter  to  all  the  industries  of  life.  It  oftentimes 
mingles  with  its  charities  and  sociabilities.  It  may  be  counted 
Dpon  as  alwaijs  present  as  an  inducement  to  all  business  activities. 

The  eighth  instruction,  in  its  relations  to  the  case  at  bar,  is 
fully  sustained  by  the  decisions  of  our  Supreme  Court  in  anal- 
ogous cases.     Ewing  v.  Eunkle,  20  111.  448. 

**The  law  is  that  both  parties  must  contrive  the  conveyance 
with  malice,  fraud,  covin,  collusion  or  guile.  They  must  both 
be  guilty  of  the  contrivance  and  intent."  See,  alsOj  Waterman 
V.  Donaldson,  43  111.  29. 

Properly  read  and  construed  in  the  light  of  the  facts  of  the 
case,  it  seofns  to  mo  to  be  demonstrated  that  the  eighth 
instruction  is  fairly  within  the  limits  of  the  law  as  laid  down 
by  our  Supreme  Court,  and  also  in  the  cases  cited  against  it  by 
counsel  on  the  other  side,  and  that  no  injustice  has  been  done 
to  the  appellant  by  the  judgment  of  the  court  below,  from 
which  the  pending  appeal  has  been  presented. 

Bailey,  J.  This  was  an  action  of  replevin,  brought  by 
John  W.  Goetz  and  Louis  W.  Eeiss,  copartners  under  the 
name  of  Goetz  cfc  Company,  against  Seth  F.  Hanchett,  Sheriff 
of  Cook  County,  to  recover  possession  of  certain  goods  lev- 
ied upon  by  said  Sheriff,  by  virtue  of  sundry  attachment 
writs  against  the  firm  of  Strouse  &  Meyer,  composed  of  Hemy 
L.  Strouise  and  Samuel  Meyer.  The  Sheriff  appeared  and 
pleaded  non  cepit^  non  detinety  property  in  Strouse  &  Meyer, 
and  justification  under  said  writs  of  attachment,  and,  on  trial 
before  the  court  and  a  jury,  the  verdict  and  judgment  were  in 
favor  of  the  plaintiffs. 

TouXXV   » 
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For  several  years  prior  to  1883,  Goetz  &  Company  had 
been  whosesale  and  retail  dealers  in  gloves  in  the  City  of  Chi- 
cago. Early  in  1883,  with  the  view  of  obtaining  a  better  loca- 
tion for  their  re'ail  business,  they  entered  into  a  negotiation 
with  one  Hale  for  the  lease  of  certain  premises  on  the  comer 
of  State  and  Washington  Streets,  but  said  premises  being 
larger  and  the  rent,  $18,600  per  year,  being  higher  than  their 
business  required  or  warranted,  they  aiTanged  to  let  the  larger 
portion  of  the  premises  to  the  firm  of  Philip  Schulof  &  Com- 
pany, comj)osed  of  Philip  Schulof  and  Samuel  Meyer  of 
New  York,  and  Hem-y  L.  Strouse,  of  Philadel})liia,  at  an  an- 
nual rental  of  $12,000,  payable  monthly,  and  a  commission  of 
two  and  one  half  per  cent,  of  the  gross  sales  made  by  that 
firm.  G;)etz  &  Company  thereupon  took  a  lease  from  Hale 
of  the  entire  premises  for  a  term  of  five  years  from  May  1, 
1883,  and  underlet  the  larger  portion  of  the  premises  to 
Phili})  Schulof  &  Company,  for. the  same  period  and  upon  the 
terms  above  stated.  After  the  exccurii)n  of  the  lease  bufc 
before  the  1st  day  of  May,  1883,  Philip  Schulof  died,  and 
Strouse  &  Meyer,  composed  of  the  surviving  members  of  said 
firm,  took  possession  of  the  portion  of  the  premises  so  leased  to 
them,  and  commenced  business  with  a  stock  of  silks  and  fancy 
goods,  Meyer  coming  to  Chicago  and  becoming  the  resideni; 
})artuer  and  Strouse  remaining  in  Philadelphia  and  being 
eninii^cd  in  business  there  as  a  member  of  the  firm  of  Freid- 
burger  &  Sti-ouse.  Strouse  &  Meyer  continued  to  carry  on 
an  apparently  prosperous  business  down  to  December  31, 
1883,  at  which  time,  ai  subsequent  events  showed,  they  be- 
came emban-assed  for  want  of  suflicicnt  capital. 

At  about  the  date  last  mentioned,  Meyer  was  anticipating  a 
visit  from  Strouse,  and  expecting  to  obtain  from  him  money 
to  relieve  the  embarrassments  of  the  firm ;  but,  instead  of  com- 
ing himself,  Strouse  sent  one  Thanhauser,  his  brother-in-law, 
and  an  employe  of  the  firm  of  Freidburger  &  Strouse,  with 
instructions  to  close  up  the  business  of  Strouse  &  Meyer. 
Thanhauser  arrived  in  Chicago  December  31,  1883,  bringing 
with  him  a  power  of  attorney  from  Sti-ouse,  authorizing  him 
to"  make  or  join  in  a  general  or  partial  assignment  of  the 
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property  of  Strouse  &  Meyer  for  the  benefit  of  its  creditors, 
or  to  confess  judgments  to  such  persons  and  for  such  amounts, 
or  to  deliver  a  bill  or  bills  of  sale  in  the  name  of  said  firm  for 
such  property  and  to  such  persons  and  upon  such  considera- 
tion, as  to  him  might  seem  just  and  proper,  and,  generally,  to 
take  all  steps  and  do  all  acts  which  he  might  deem  proper  or 
necessary  to  settle  up  the  business  and  affairs  of  siiid  firm. 

On  reaching  Chicago,  Thanhauser  showed  his  power  of  attor- 
ney to  Goetz  &  Company,  and  had  various  negotiations  with 
them  in  relation  to  closing  out  the  business  of  Strouse  & 
Meyer,  and  said  negotiations  finally  resulted  in  a  sale  to  Goetz 
&  Company  of  the  entire  stock  of  goods  of  Strouse  &  Meyer 
for  the  sum  of  $17,500.  As  •  a  part  of  said  negotiations, 
Goetz  ife  Company  and  Strouse  &  Meyer  compromised  the 
liability  of  the  latter  firm  upon  its  lease,  which  then  had  four 
yearsand  four  months  to  run, at  $16,000,  which  sum,  taken  from 
the  purchase  price  of  the  stock  of  goods,  left  $31,500.  This 
sum  was  paid  by  Goetz  &  Company  by  a  credit  of  $1,000  for 
a  month's  rent  then  due,  by  the  payment  of  $5,500  in  cash, 
and  by  executing  to  Strouse  &  Meyer  their  promissory  notes 
for  $25,000,  said  notes  being  in  various  sums  and  payable  in 
four,  eight,  ten  and  twelve  months  after  date.  After  the 
execution  of  these  pai>ers,  the  parties  went  to  the  store  to 
consummate  the  sale  by  the  delivery  of  the  goods,  and  found 
the  Sheriff  in  possession  under  an  attachment  for  a  small 
amount,  which  attachment  was  immediately  discharged  by  the 
payment  ef  the  indebtedness  for  which  it  was  issued,  and  the 
stock  of  goods  was  then  delivered  to  Goetz  &  Company. 
After  such  delivery,  and  while  said  goods  were  in  Goetz  & 
Company's  possession,  the  attachments  against  Strouse  & 
Meyer,  set  up  by  the  Sheriff  in  his  plea  of  justification,  were 
levied  thereon,  and  the  present  writ  of  replevin  was  thereupon 
issued  at  the  suit  of  Goetz  &  Company. 

The  evidence  shows,  beyond  controversy,  that  at  the  date  of 
said  sale  to  Goetz  &  Company,  the  firm  of  Strouse  &  Meyer 
was  actually  insolvent,  and  also  that  a  day  or  two  afterward 
Strouse's  firm  in  Philadelphia  failed  in  business.  The  theory 
ii|.on  which  said  attachments  are  sought  to  be  sustained  is,  that 
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eaid  sale  was  made  with  the  intent  on  the  part  of  Strouse  & 
M  yer  to  hinder,  delay  and  defraud  their  creditors,  and  that 
Goctz  &  Company  either  had  knowledge  of  such  intent,  or 
tluit  the  circumstances  within  their  knowledge  were  such  as 
were  naturally  calculated  to  excite  their  suspicion  and  puttheui 
on  inquiry  as  to  sucli  intent. 

The  evidence  tends  to  show  that  Goetz  &  Company,  before 
underletting  a  portion  of  said  premises  to  Philip  ISchulof  & 
Colli pany,  made  inquiries  through  the  commercial  agency  of 
li.  G.  Dun  &  Company,  and  also  of  various  parties  in  New 
York,  as  to  the  financial  standing  and  resi)onsibility  of  said  firm, 
and  received  favorable  reports  from  all  sources.  It  also 
appears  that  Goetz  &  Company  inquired  of  Thanhauser,  on  his 
arrival  from  Philadelphia,  as  to  the  pecuniary  circumstances 
of  Strouse,  and  were  assured  that  he  was  perfectly  solvent;  and 
we  fail  to  find  in  the  record  any  direct  evidence  that,  at  the 
time  of  the  i)urchase  of  said  goods,  Goetz  &  Company  had  any 
knowledge  of  the  actual  insolvency  or  pecuniary  embarrass- 
ment of  Strouse  &  Meyer,  or  of  Strouse's  Philadelphia  firm, 
or  any  actual  knowledge  of  any  intent  on  the  part  of  Strouse 
&  Meyer  to  defraud  their  creditors.  It  is  claimed,  however, 
that  the  circumstances  of  the  sale  were  sufficient  to  arouse  tlicir 
suspicions  and  to  put  them  on  inquiry,  and  that  they  must, 
therefore,  bo  charged  with  notice  of  the  fraudulent  intent  of 
Strouse  &  Meyer. 

The  evidence  of  a  fraudulent  intent  on  the  part  of  Strouse 
&  Meyer  was  sufficient,  we  think,  to  have  warranted  the  jury 
in  finding  in  favor  of  the  attaching  creditors  on  that  issue. 
But  that  fact  alone  was  clearly  insufficient  to  entitle  said  credit- 
ors to  a  verdict.  It  was  necessary  that  they  should  also  suc- 
ceed upon  the  issue  of  notice  of  such  intent  to  Goetz  &  Com- 
pany. We  can  not  doubt  that  the  circumstances  disclosed  by 
the  evidence  tending  to  charge  Goetz  &  Company  with  such 
notice  were  sufficient  to  fairly  present  a  question  for  the  con- 
sideration of  the  jury,  but  as  the  verdict  is  against  the  cred- 
itors, such  finding  would  be  conclusive  that  no  notice  was 
proved,  if  the  rules  of  the  law  laid  down  in  the  instructions 
to  the  jury  in  regard   to  notice  had  been  subject  to  no  legal 
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exception.  We  therefore  dismiss  the  question  as  to  the  evi- 
dence of  notice  by  merely  saying  that,  if  no  error  of  law  liad 
intervened,  we  should  see  no  ground  for  disturbing  the  verdict, 
or  for  dissenting  from  the  conclusion  to  which  the  jury  have 
an-ived. 

Complaint  is  made  of  two  instructions,  the  fourth  and 
eighth,  given  at  the  instance  of  the  defendant.  We  are  of  the 
opinion  that  the  fourth  instruction  is  obnoxious  to  no  material 
criticism,  bnt  that  the  eighth  instruction  is  substantially  erro- 
neous. 

The  fourth  instruction  holds,  in  substance,  that  if  Goetz  & 
Company  purchased  and  received  possession  of  the  goods  in 
question  from  Strouse  &  Meyei*;  the  burden  of  proving  that 
such  sale  was  fraudulent  was  upon  the  creditors  attacking  it, 
and  that  if  said  sale  was  made  and  consummated  in  good  faith 
and  for  a  valuable  consideration  and  without  any  fraudulent 
purpose  or  intent,  Goetz  &  Company  acquired  a  good  title 
thereto  as  against  said  creditors.  Said  instruction  is  prefaced 
by  the  following  statement  as  to  what  constitutes  legal  proof 
of  fraud:  "Fraud  in  a  business  transaction  of  purchase  and 
sale  must  be  proved,  either  directly  and  affirmatively  by  the 
party  alleging  it,  or  by  such  facts  and  circumstances  as  are  suffi- 
cient to  establish  it  to  the  satisfaction  of  the  jury.  It  is  never 
to  be  presumed."  The  criticism  upon  this  instruction  is,  that 
it  requires  proof  of  fraud  to  be  made  to  the  "satisfaction"  of 
the  jury,  and  that  this  word  imports  a  higher  degree  of  con- 
viction on  their  part  than  is  required  by  law  in  civil  cases. 
We  are  aware  that  the  Supreme  Cpurt  has  on  one  or  two  oc- 
casions condemned  the  use  of  this  word  in  this  connection  for 
tlie  reason  here  stated,  and  we  recognize  the  authority  of 
those  decisions  so  far  as  they  apply  to  this  case.  It  can  not 
be  said,  however,  that  because  a  particular  word  is  objection- 
able when  used  on  one  occasion,  and  in  reference  to  a  partic- 
ular set  of  circumstances,  it  is  liable  to  the  same  criticism 
always  and  on  every  occasion.  The  words  belief,  conviction 
and  satisfaction,  are  used  in  ordinary  legal  language  as  sub- 
stantially synonymous,  and  all  are  words  which  admit  of  appli- 
cation to  various  degrees  of  conviction  or  certainty  of  belief. 
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It  would  be  })alpably  absurd  for  a  jury  to  say  by  their  verdict 
that  certain  facts  existed,  so  long  as  they  do  not  believe  or  are 
not  convinced  by  the  evidence  of  their  existence.  It  would 
seem  to  bo  equally  absurd  for  them  to  report  as  their  finding 
that,  as  to  the  truth  of  w^iich  they  are  dissatisfied.  How  can 
there  be  belief  without  some  degree  of  conviction  or  satisfac- 
tion as  to  the  existence  of  the  fact  believed? 

In  Carter  v.  Gunnels,  67  111.  270,  an  issue  of  fi-aud  was  pre- 
sented to  be  tried  by  a  jury,  and  the  court,  in  condemning  an 
instruction  w'hich  required  the  fraud  alleged  to  be  proved,  di- 
rectly, or  ^'  by  such  facts  and  circumstances  as  would  make  the 
conclusion  reasonable  and  irresistible,"  lays  down  the  doc- 
trine as  to  proof  in  such  cases  as  follows:  "What  circum- 
stances  will  amount  to  pi'oof  can  never  be  matter  of  genei^al 
definition;  the  legal  test  is  the  suflicicncy  of  the  evidence  to 
satisfy  tlie  understanding  and  conscience  of  the  jury."  The 
foregoing  language  is  quoted  verlHitim  from  1  Starkie  on  Evi- 
dence, 514,  and  the  same  learned  author  defines  circumstantial 
or  presumptive  proof  to  be,  "  that  measure  and  degree  of  cir- 
cumstantial evidence  which  is  sufficient  to  produce  conviction 
in  the  minds  of  the  jury  of  the  truth  of  the  fact  in  question.'' 
1  Starkie  on  Ev.,  495. 

In  Hough  V.  Dickinson,  58  Mich.  89,  it  is  said :  "  Fraud, 
like  any  other  fact,  may  be  proved  by  facts  or  circumstances 
which  satisfy  the  mind  by  a  preponderance  of  the  evidence 
in  any  given  case  of  its  existence."  The  same  language  is 
also  used  in  O'Donnell  v.  Segar,  25  Mich.  367.  In  Coit  v. 
Cliurchill,  61  Iowa,  296,  it  is  held  that  a  rule  in  a  civil  case  re- 
quiring the  evidence  to  be  clear  and  satisfactory,  is  only 
equivalent  to  the  rule  i-equiring  proof  by  a  preponderance  of  the 
e\'idence.  "  As  the  law  requires  no  great  quantity,  when  that 
measure  is  reached,  it  must  be  regarded  by  the  jury  as  clear 
and  satisfactory,  for  it  is  the  precise  quantity  prescribed  by 
the  law. " 

But  even  if  we  are  constrained  to  hold  that  said  instruction 
was  technically  erroneous,  it  would  be  difficult  to  see  how 
such  error  could  have  materially  injured  the  defendant.  In 
the  instructions  given  at  the  instance  of  the  defendant,  the 
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rule  as  to  the  measure  of  proof  necessary  to  establish  fraud 
was  clearly  and  cori'ectly  laid  doAvn,  and,  taking  all  the  in- 
structions together,  it  seems  very  clear  that  the  jury  could  not 
have  been  misled  into  supposing  that  anything  beyond  a  mere 
prepondei-ance  of  the  evidence  was  necessary  to  establish  the 
fraud  alleged. 

In  may  furthermore  be  observed  in  this  connection,  that  it 
is  very  apparent  from  all  the  evidence,  that  the  issue  upon 
which  the  defendant  failed  before  the  jury  was  not  as  to 
whether  Strouse  &  Meyer  were  guilty  of  fraud,  but  as  to 
whether  Goetz  &  Company  had  notice  of  such  fraud.  The 
real  controversy  before  the  jury  was  upon  that  question,  and 
the  error  in  the  instruction,  if  it  was  an  error,  had  no  influence 
in  the  determination  of  that  issue. 

In  the  plaiutiflFs'  eighth  instruction,  however,  there  is  an 
error  which  seems  to  us  to  be  of  a  more  serious  character. 
In  the  instructions  given  for  the  defendant,  the  rules  of  law 
applicable  to  the  case,  viewing  Goetz  &  Company  as  mere 
purchasers  of  the  stock  of  goods  in  question,  are  very  fully, 
clearly,  and,  as  we  think,  correctly,  laid  down.  Those  instrr.c- 
tions  held,  among  other  things,  in  substance,  that  if  Strouse  & 
Meyer,  in  making  the  sale  of  said  goods,  intended  to  hinder, 
delay  or  defraud  their  creditors,  or  to  prevent  them  from  col- 
lecting their  debts  in  due  course  of  law,  and  that  Goetz  &  Com- 
pany purchased  said  goods  with  knowledge  of  said  fraudulent 
purpose,  or  with  knowledge  of  circumstances  of  such  charac- 
ter as  to  excite  their  suspicions,  and  which,  if  investigated  and 
followed  up  by  them,  would  have  led  to  actual  knowledge  of 
said  fraudulent  purpose,  the  sale  was  void  as  to  said  attach  in  or 
creditors,  and  the  verdict  should  be  for  the  defendant.  The 
plaintiflFs' eighth  instruction  was  as  follows: 

"The  jury  are  further  instructed,  that  though  they  may 
believe,  from  the  evidence,  that  Strouse  &  Meyer,  at  the  time 
of  the  sale  in  question,  intended  to  hinder  and  delay  or  defraud 
their  creditors,yet  by  the  terms  of  the  lease  in  evidence  between 
Samuel  Meyer,  Philip  Schulof  and  H.  L.  Strouse,  on  the  one 
part,  and  the  plaintiffs  on  the  other,  the  said  Strouse  &  Meyer 
were  obligated  to  pay  the  plaintiffs  $1,000  per  month  up  to 
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May  1,  18S8,  absolutely,  besides  two  and  one-balf  per  centum 
of  their  sales  in  certain  contingencies;  and  if  the  jury  believe, 
from  the  evidence,  tliat  in  making  the  purchase  in  question 
of  said  Strouse  &  Meyer,  the  plaintiffs  acted  in  good  faith, 
and  solely  with  a  view  to  the  protection  of  their  own  interest 
under  said  lease;  and  if  the  jury  further  believe,  from  the 
evidence,  that  it  was  necessary  for  them  to  take  action  to 
protect  themselves  from  financial  loss,  and  purchased  the  goods 
in  question  for  a  fair  consideration,  without  any  fraudulent 
intent  on  their  part,  then  the  intent  of  Strouse  &  Meyer  in 
the  transaction  is  immaterial.  And  under  such  circumsrtances 
it  is  also  immaterial  whether  or  not  the  plaintiffs  had  any 
reason  to  suspect  the  motive  or  intent  of  said  Strouse  &  Meyer, 
the  law  being,  that  parties  acting  in  good  faith  and  solely  for 
the  protection  of  their  own  interests,  have  a  right  to  purchase 
property  from  persons  under  obligation  or  financial  liability  to 
them,  even  though  the  seller  may  be  indebted  to  others  who 
are  unable  to  colleist  their  debt8,'provided  only  that  the  trans- 
action is  a  fair  one  and  free  from  any  actual  fraud." 

At  the  time  of  the  purchase  of  the  stock  of  goods  by  Goetz 
&  Company,  Sft'ouse  &  Meyer  were  their  lessees  under  a  lease 
having  fifty-two  months  to  run  at  a  rental  of  $1,000  per  month. 
Strouse  &  Meyer's  liability  under  this  lease  was  liquidated 
and  compromised  at  $16,000,  G6etz  &  Company  to  accept  in 
consideration  of  that  sum  a  surrender  of  the  lease ;  and  in  con- 
sidering the  foregoing  instruction,  this  sum  may  be  treated  as 
a  bona  fide  indebtedness  from  Strouse  &  i^feyer  to  Groetz  & 
Company,  existing  at  the  time  the  negotiations  for  the  pur- 
chase and  sale  of  said  stock  of  goods  were  entered  upon.  It 
seems  to  be  the  rule  that  a  creditor  of  a  failing'debtor  has  a 
right  to  collect  or  obtain  security  for  his  debt  without  refer- 
ence to  the  motives  by  which  his  debtor  may  be  actuated,  pro. 
viding  he  himself  acts  in  good  faith.  Thus,  in  Marble  v.  Bon- 
hotel,  35  III.  240,  it  was  held  that  knowledge  by  the  creditor 
of  the  fraudulent  intention  of  his  debtor  did  not  prevent  him 
from  receiving  payment  of  an  honest  debt,  the  court  saying,  **a 
creditor  violates  no  rule  of  law  when  he  takes  payment  of  his 
demand,  though  other  creditors  be  thereby  deprived  of  all 
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means  of  obtaining  satisfaction  of  their  own  equally  meritori- 
ous claims," 

The  present  case,  however,  involves  elements  which  take  it 
out  of  the  rule  here  stated.  Goetz  &  Company  do  not  hold 
the  position  of  mere  creditors  obtaining  from  their  insolvent 
debtors  payment  of  a  lona  fide  antecedent  debt.  Their 
debt,  including  one  month's  rent  then  in  arrears,  amounted  to 
only  $17,000,  but  the  purchase  price  of  the  stock  of  goods 
was  §47,000,  and  after  applying  their  debt,  there  remained 
$30,500  of  the  purchase  money,  which  was  paid  by  them  to 
their  creditors  in  cash  and  promissory  notes.  Indeed,  it  would 
seem  from  the  account  of  the  transaction  given  by  the  wit- 
nesses, that  the  purchase  of  the  stock  of  goods  was  the  first 
and  principal  thing,  and  the  obtaining  payment  of  said  indebt- 
edness, a  subsequent  and  incidental  matter.  To  say  the  least, 
Goetz  &  Company  occupy  the  two-fold  relation  of  creditors 
seeking  satisfaction  of  an  antecedent  debt,  and  purchasers 
obtaining  title  to  the  goods  by  purchase  and  the  payment 
of  the  consideration  money  at  the  time.  As  to  much  the 
larger  part  of  the  price  paid,  they  must  be  treated,  not  as 
antecedent  creditors,  but  as  mere  purchasers,  and  subject  to 
the  rules  of  law  governing  that  relation.  Especially  is  this  so 
in  the  absence  of  any  proof  tending  to  show  that  the  subject 
of  the  purchase  was  indivisible.  There  is  no  reason  to  sup- 
pose that  the  stock  of  goods  might  not  have  been  divided  so 
as  to  apportion  to  Goetz  &  Company  a  sufficient  sum  to  pay 
them  their  claim  and  leave  the  residue  within  the  reach  of 
other  creditors. 

The  case  of  McDonald  v.  Gaunt,  30  Kangas,  693,  is  here 
quite  in  point.  Tliere  a  creditor  purchased  his  debtor's  stock 
of  goods  and  merchandise  of  different  classes,  and  easily  sepa- 
rable, of  the  value  of  $2,350,  and  paid  $1,600  by  the  surrender 
of  his  debtor's  note  for  that  sum,  and  the  residue  in  money, 
the  transaction  on  the  part  of  the  debtor  being  with  intent  to 
hinder  and  delay  his  other  creditors,  and  it  was  held  that  if 
the  creditor  had  knowledge  of  such  fraudulent  intent,  or  if 
the  circumstances  surrounding  the  purchase  were  such  as 
would  put  a  prudent  man  upon  inquiry,  v;hich,  if  prosecuted 
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diligently,  would  disclose  the  fraud,  the  purchase  could  not  be 
upheld.  Tlie  court  saj:  "The  creditor  could  not  make  the 
purchase  of  the  stock  of  goods  in  controversy,  even  to  secure 
himself,  with  the  further  object  and  effect  of  defrauding, 
hindering  and  delaying  other  creditors  in  respect  to  the  excess 
of  property  over  his  debt.  If^hpwever,  the  purchase  was 
ancillary  to  the  main  object  of  saving  his  own  debt,  and  was 
not  fraudulent  in  actual  intent,  and  was  made  with  caution  and 
diligence  which  an  honest  man  would  ordinarily  exercise,  the 
purchase  ought  to  be  sustained." 

Substantially  the  same  distinction  is  taken  in  Crawford  v. 
Kirksey,  55  Ala.  282,  the  court  saying:  "The  creditor  must 
not  go  beyond  the  permissible  purpose  of  securing  his  demand. 
If  he  go  beyond  this  and  secure  a  benefit  to  his  debtor,  he 
will  thereby  violate  both  the  letter  and  spirit  of  the  statute, 
and  the  conveyance  will  be  set  aside  for  fraud."  Mr.  Bump, 
in  his  Treatise  on  Fraudulent  Conveyances,  205,  says: 
"Where  the  necessary  efiFect  of  a  transfer  is  to  secure  the 
application  of  the  full  value  of  the  property  to  the  discharge 
of  certain  debts  of  the  grantor  in  a  manner  satisfactory  to  the 
holders  of  those  debts,  the  case  is  not  distinguishable  from 
that  of  a  conveyance  to  the  creditors  themselves  in  discharge 
of  real  debts  at  a  fair  price."  When,  however,  the  sale  is 
made  with  the  intent  on  the  port  of  the  debtor  to  defraud  his 
other  creditors,  and  the  creditor  purchasing  has  knowledge 
or  notice  of  such  intent,  and  the  necessary  effect  of  the  trans- 
action is  to  convert  the  larger  part  of  the  value  of  the  prop- 
erty into  money  or  securities,  which  the  debtor  may  more 
easily  place  beyond  the  reach  of  his  creditors,  the  case  clearly 
falls  within  the  rule  ordinarily  applicable  to  fraudulent  sales 
and  conveyances,  and  the  sale  must  be  held  to  be  void  as 
against  the  creditors  thus  sought  to  be  defrauded. 

The  rule  in  relation  to  sales  of  property  by  a  debtor,  with 
intent  to  hinder,  delay  or  defj-aud  his  creditors  is,  that  notice 
to  the  purchaser  of  the  debtor's  fraudulent  intent  is^^r  se  evi- 
dence of  7?iala  Jides,  and  renders  the  sale  void,  without  refer- 
ence to  the  purchasers  actual  intent,  for  the  motive  of  the 
fraudulent  debtor  is  in  that  case  imputed  to  the  purchaser  as 
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a  fraud  in  haw,  and  makes  the  purchase  raalafide.  It  is  not 
necessary  that  he  should  have  actual  knowledge  of  the  debt- 
or's fraudulent  intent,  but  a  knowledge  of  facts  and  circum- 
stances sufficient  to  excite  the  suspicions  of  a  prudent  man  aTid 
put  him  on  inquiry,  or  lead  a  person  of  ordinary  perception  to 
infer  fraud,  amounts  to  notice,  and  is  equivalent,  in  contempla- 
tion of  law,  to  actual  knowledge.  See  Bump  on  Fraudulent 
Conveyances,  200. 

The  rule  laid  down  by  the  eighth  instruction  is,  that  if  it 
was  necessary  for  Goetz  &  Company  to  take  action  to  protect 
themselves  from  •  financial  loss  in  respect  to  their  lease  to 
Strouse  &  Meyer,  and  that  in  making  the  purchase  in  ques- 
tion they  acted  in  good  faith  and  solely  with  a  view  of  pro- 
tecting their  interest  under  said  lease,  and  without  any  fraud- 
ulent intent  on  their  part,  then  the  intent  of  Strouse  &  Meyer 
was  immaterial,  and  it  was  also  immaterial  whether  or  not 
Goetz  &  Company  had  any  reason  to  suspect  the  motive  or 
intent  of  Strouse  &  Meyer. 

In  the  light  of  what  we  have  already  said,  the  errors  in  this 
instruction  are  too  apparent  to  need  much  further  elucidation. 
If,  under  the  facts  supposed,  the  intent  of  Strouse  &  Meyer 
was  immaterial,  then  it  would  be  unimportant  whether  Goetz 
&  Company  had  actual  knowledge  or  notice  of  such  intent  or 
not  Tlie  instruction,  therefore,  may  be  regarded  as  holding 
that,  upon  the  hypothesis  laid  down,  the  sale  must  be  held  to 
be  valid,  even  though  the  jury  should  find  that  Strouse  & 
Meyer,  in  making  it,  intended  to  defraud  their  other  creditors, 
and  that  Goetz  &  Company  knew  or  had  notice  of  such  intent. 
This  is  clearly  wrong.  The  sale,  as  made,  being  only  in  part 
for  the  satisfaction  of  Goetz  &  Company's  claim,  must  be  held 
to  be  fraudulent,  if  made  with  intent  on  the  part  of  the  sellei-s 
to  defraud  their  other  creditors,  provided  the  purchasers  had 
knowledge  or  notice  of  such  intent. 

For  substantially  the  same  reason  it  is  apparent  that  the 
instruction  was  eiToneous  in  holding  that,  under  the  facts  sup- 
posed, it  was  immaterial  whether  Goetz  &  Company  had  any 
reason  to  suspect  the  motive  or  intent  of  Strouse  &  Meyer. 
Holding  that  it  was  immaterial  whether  they  had  any  reason 
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for  suspicion,  was  equivalent  to  holding  that  no  ground  of 
suspicion,  however  strong  or  convincing,  could  have  been  ma- 
terial, which  is  only  another  form  of  saying  that,  upon  tlic 
hypothesis  assumed,  notice  or  knowledge  on  the  part  of  Goetz 
&  Company  of  the  fraudulent  intent  of  Strouse  &  Meyer  was 
immaterial. 

Upon  the  facts  in  the  case  we  should  have  been  very  well 
pleased  to  affirm  the  judgment,  but  the  error  in  the  foregoing 
instruction' seems  to  us  to  be  so  apparent  and  material  as  to 
present  an  insuperable  obstacle  to  our  doing  so.  For  tliat 
error  the  judgment  must  be  reversed,  and  the  cause  will  be 
remanded  for  a  Hew  trial. 

Judgment  reversed. 


n  JS  Emma  De  Beukelaer,  Imp'd  with,  etc., 

V  • 

The  People  of  the  State  of  Illinois. 


Contempt — Excessive  Punishment — Custody  of  CAiVdf— -Habeas  Corpus — 
Practice — Appeal — Joinder  in  Error — Waiver. 

1.  In  punishing  for  a  contempt  the  court  should  have  regard  nolely  to 
the  maintenance  of  its  power  and  dignity,  and  the  prevention  of  unlawful 
Interference  with  the  due  administration  of  justice. 

2.  Where  a  defendant,  in  a  habeas  corpus  proceeding  to  determine  the 
right  to  the  custody  of  a  child,  and  her  physician,  have  removed  a  birth- 
mark from  the  child,  in  order  to  destroy  evidence  of  identity,  a  sentence  for 
contempt  of  court,  imposing  a  fine  of  8500  upon  each,  with  imprisonment 
in  the  county  jail  for  a  term  of  thirty  days,  is  excessive. 

3.  It  seems  that  a  joinder  in  error  is  a  waiver  of  the  objection  that  tho 
case  is  brought  before  this  court  by  appeal  instead  of  by  writ  of  error. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHARD  S.  Ththill,  Judgc,  presiding. 

Messrs.  John  Lyle  King  and  Wolfobd  N.  Low,  for  appellant. 
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Mi\  Allan-  C.  Story,  for  appellees. 

Bailey,  J.  In  this  case  William  H.  Burt  and  Emma  De 
Beukelaer  were  convicted  in  the  com't  below  for  contempt  of 
court,  and  were  each  sentenced  to  imprisonment  in  the  county 
jail  for  the  term  of  thirty  days,  .and  to  pay  a  fine  of  $600. 
Both  the  defendants  entered  their  exceptions  and  prayed  an 
appeal  to  this  court,  but  it  does  not  appear  from  the  record 
proper  that  their  prayer  in  that  behalf  was  granted.  The 
bill  of  exceptions  recites  the  granting  of  an  appeal,  but 
whether  any  or  what  bond  was  requii-ed  is  not  stated. 
Defendant,  Emma  De  Beukelaer,  filed  her  appeal  bond  in 
the  penal  sum  of  $2,000,  and  upon  the  appeal  thus  per- 
fected, as  we  may  presume,  the  record  was  brought  to  this 
court.  Both  of  the  defendants  have  appeared  and  assigned 
errors  npon  the  record,  and  the  counsel  for  the  prosecution 
having  argued  the  eiTors  thus  assigned  upon  their  merits,  his 
doing  so  must,  under  our  practice,  be  held  to  bo  tantamount 
to  a  formal  joinder  in  eri'or.  It  thus  becomes  unfiecessary  for 
us  to  decide  whether  the  appeal  was  properly  perfected,  or 
whether  the  case,  being  strictly  a  criminal  proceeding,  could 
have  been  brought  to  this  court  by  appeal.  See  Ingraham 
V.  People,  94  111.  428,  where  it  is  held  that,  under  the  statute, 
appeals  do  not  lie  in  criminal  cases.  But  the  defendants  ha^j- 
ing  filed  the  record  in  this  court  and  assigned  errors  thereon 
and  the  people  having  joined  in  error,  the  case  may  be  treated ' 
as  being  here  on  writ  of  error,  and  the  attempt  of  one  of  the 
defendants,  which  is  apparently  irregular,  to  bring  the  record 
here  by  appeal,  may  be  wholly  disregarded. 

The  defendants'  counsel  have  argued  the  case  on  behalf 
of  Emma  De  Beukelaer  alone,  and  no  brief  appeai-s  to  have 
been  filed  for  the  other  defendant,  and  it  seems,  therefore,  to  be 
assumed  on  both  sides  that  defendan'  Burt  is  not  before  this 
court.  This, we  think,  is  a  misapprehension.  As  both  defend- 
ants have  assigned  errors,  both  are  here,  and  we  can  not 
escape  the  duty  of  adjudicating  upon  the  errors  as  to  both. 

The  alleged  contempt  of  court  for  which  the  defendan':8 
have  been  convicted,  was  committed  in  the  com-se  of  a  habeas 
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corpus  })ioceeding  brought  to  determine  the  riglit  to  the 
custody  of  an  infant  male  child  four  and  one-half  years  old, 
kn  )\vn  as  Edward  De  Beukelaer.  The  relator  in  the  petition 
for  a  habeas  (x/rjyus  was  one  Carrie  Andrews,  who  represented 
in  her  petit  i<m  that  said  child  was  her  son,  bom  out  of  wed- 
lock ;  that  when  said  child  was  a  year  and  a  half  old  she 
placed  him  in  the  custody  of  one  Lillie  Mc Williams;  who  re- 
sided a  short  distance  from  Chicago,  and  who  desired  to  take 
an  infant  with  the  view  of  adopting  him;  that  the  relator 
agreed  with  said  Lillie  Mc Williams  to  give  her  the  custody 
of  said  child  on  trial  for  two  weeks,  and  if  she  should  be  sat- 
isfied with  him  and  she  and  the  relator  should  then  so  airree, 
the  child  should  have  a  home  with  her,  but  if  not,  that  the 
child  should  be  returned  to  the  relator  at  the  end  of  the  two 
weeks ;  that  the  petitioner  thereupon  placed  said  child  in  the 
custody  of  said  Lillie  Mc Williams,  and  on  the  second  day 
thereafter  received  a  note  from  her  saying  that  she  was  about 
to  move  away  but  giving  no  indication  as  to  what  disposition 
she  intended  to  make  of  the  child ;  that  the  relator,  though 
making  diligent  search  and  expending  large  sums  of  money, 
was  unable  to  obtain  any  tidings  of  said  child  until  a  few 
weeks  before  the  commencement  of  the  hahem  corpus  pro- 
ceedings, when  she  first  learned  tliat  he  was  in  the  custody  of 
defendant,  Emma  De  Beukelaer. 

Tlie  defendant,  by  her  return  to  said  writ  of  habeas  corpus^ 
denied  that  the  relator  was  the  mother  of  said  child,  and 
alleged  that,  if  she  was  his  mother,  she  had  renounced  and 
surrendered  her  maternal  right  to  him;  that,  a  few  days  after 
the  relator  claims  to  have  placed  said  child  in  the  custody  of 
said  Lillie  McWilliams,  the  defendant  found  him,  abandoned 
and  forsaken,  and  that  he  was  then  a  foundling,  and  that,  as 
such  foundling,  he  was  adjudicated  by  the  County  Court  to  bo 
the  adopted  child  and  to  bear  the  name  of  the  defendant;  that 
the  relator,  by  reason  of  her  character  and  immoral  associa- 
tions, was  unfit,  and,  for  want  of  means,  unable  to  care  for 
said  child  so  as  to  secure  his  welfare  and  best  interests,  and 
that  the  continuance  of  the  custody  of  said  child  by  the  defend- 
ant, and  the  continuance  of  said  adoptive  relation,  would  |>ro- 
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mote  and  secure  the  best  interests,  well-being  and  comfort  of 
said  child;  both  then  and  thereafter;  that  since  said  adoption 
there  existed  between  the  defendant  and  said  child  the  mutual 
and  reciprocal  affections  usual  to  the  natural  relation  of  par- 
ent and  child,  and  that  the  defendant  had  abundant  means  to 
provide  for  and  educate  said  child,  and  prepare  him  for  a 
respectable  position  and  business  in  life. 

After  the  child  had  been  produced  by  the  defendant  on  said 
writ  of  habeas  corpus^  and  the  matters  arising  upon  said  writ 
Iiad  been  partly  heai  d,  the  furtlier  hearing  was  postj)oned  to 
a  subsequent  day,  the  child  in  the  meantime  remaining  in  the 
defendant's  custody.  During  that  interval  the  defendant,  Em- 
ma De  Beukelaer,  obtained  the  services  of  defendant  Burt,  who 
18  a  physician  and  surgeon,  and  who,  at  her  request,  by  a  surgi- 
cal operation,  removed  from  one  of  the  child's  hips  a  mole,  or 
birth-mark,  about  half  an  inch  in  diameter.  It  is  admitted 
that  the  purpose  of  said  Emma  De  Beukelaer,  in  having  said 
opei-ation  performed,  was  to  obliterate  a  mark  by  which  alone, 
as  she  supposed,  the  identity  of  the  child  could  be  established. 
She  states,  in  her  testimony,  that  she  was  induced  to  have  it 
performed  by  her  great  love  for  the  child  and  by  her  fear 
that  he  was  about  to  bo  taken  from  her.  Defendant  Burt 
admits  that  she  expressed  to  him  that  she  wished  to  have  the 
mark  removed  for  the  purpose  of  obliterating  proof  of  identity 
of  the  child,  and  of  preventing  certain  parties,  who  were  seek- 
ing to  get  him  awa3rfrora  her,  from  establishing  his  identity, 
but  he  denies  that  he  was  aware  of  the  pendency  of  the  habeas 
corpus  proceeding,  though  he  seems  to  have  been  aware  of 
tlio  pendency  of  some  legal  proceedings  in  which  the  identity 
of  the  child  was  to  bo  attempted  to  be  established  by  evi- 
dence. 

It  is  argued  that  the  act  of  the  defendants,  though  censura- 
ble and  perhaps  criminal,  was  not  a  contempt  of  court,  and  was 
not  punishable  as  such.  It  is  true  it  was  not  committed  in  the 
presence  of  the  court,  but  it  was  an  interference  with  the  ad- 
ministration of  justice  by  obliterating  and  destroying  impor- 
tant and  material  evidence  in  a  matter  pending  before  the 
court.     Whether  this  constituted  a  contempt  or  not  we  do  not 
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deem  it  necessary  to  decide,  as  we  prefer  to  place  the  decision 
of  the  case  upon  another  ground.  Perhaps  the  strongest  con- 
sideration in  favor  of  regarding  it  as  a  contempt  is  that  it  was 
an  unwarrantable  interference  with  the  person  of  a  prisoner 
held  by  the  court  under  its  writ  of  habeas  corpus^  and  who, 
while  so  hold,  was,  in  contempjation  of  law,  in  tlie  personal 
custody  of  the  court. 

But  admitting  that  the  defendants'  act  was  a  contempt,  we 
are  of  the  opinion  that  the  punishment  inflicted  by  the  coui't 
was,  in  view  of  all  circumstances,  imusual  and  immoderate. 
The  act,  though  censurable,  was  not  without  some  palliation. 
Defendant,  Emma  De  Beukelaer,  claims  to  have  entertained  a 
ver}'  great  affection  for  the  child  and  to  have  been  impelled 
to  do  the  act  com])lained  of  by  her  great  fear  of  being  sepa- 
rated from  the  object  of  her  affection.  But,  even  if  there  were 
no  such  palliation,  the  punishment  imposed  on  each  of  the  de- 
fendants, viz.:  imprisonment  for  thirty  days  and  a  tine  of  $500, 
strikes  the  mind  at  lirst  blush  as  disproportionate  to  the  offense 
committed.  It  should  be  remembered  tliat  courts  in  punish- 
ing for  contempt  should  have  regard  solely  to  the  mainte- 
nance of  the  power  and  dignity  of  the  court,  and  the  prevention 
of  unlawful  interference  with  the  due  administration  of  justice. 
It  is  plain  that  considerations  based  upon  the  barbarity  or  in- 
humanitv  of  the  act  committed  do  not  come  within  those 
limits.  If  the  defendants'  act  was  an  unnecessary  and  cmel 
surgical  operation  u]X)n  the  i^erson  of  said  child,  it  was  pun- 
ishable as  a  "Criminal  assault,  and  in  a  proceeding  for  the  offense 
the  defendants  would  have  been  entitled  to  a  trial  by  juiy. 
The  punishment  of  offenses  against  the  criminal  law  should 
be  left  to  the  criminal  courts,  and  in  ])unishing  for  contempts, 
a  court  should  look  at  the  demerits  of  the  acts  complained  of 
only  so  far  as  they  affect  the  power  and  dignitj'  of  the  court 
and  the  due  adm  nistration  of  justice  therein. 

"We  can  not  but  conclude  that  the  court  below,  in  fixing  the 
measure  of  punishment,  was  influenced  to  a  considerable  degree 
by  a  very  natural  feeling  of  indignation  at  the  unnecessary 
cruelty  of  the  defendants  toward  the  defenseless  child.  Their 
cruelty,  as   such,  was  punishable,  if  at  all,  in  another  forum. 
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So  far,  and  so  far  only,  as  their  act  was  an  offense  against  the 
administration  of  justice,  was  it  punishable  in  this  proceed- 
ing. 

For  the  reason  that  the  punishment  imposed  was  excessive 
the  conviction  as  to  both  defendants  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Nelson  Perin 

V. 

Augustus  A.  Parker. 


Board  of  Trade — Employment  of  Commission  Merchant — Agency — 
Demands  for  Margins-^  Waiver — Notice — Common  Counts — Instructions — 
Practice — Omission  iti  Verdict, 

1.  A  waiver  is  the  intentional  relinquishment  of  a  known  rip^ht,  and 
there  must  be  both  knowledge  of  the  existence  of  the  right  and  an  inten- 
tion to  relinquish  it. 

2.  The  employment  of  a  commission  merchant  to  buy  or  sell  grain  upon 
the  Chicago  Board  of  Trade,  operates  as  a  request  to  make  all  payments 
required  by  the  rules  of  the  board  in  the  course  of  the  execution  of  the 
eoiployment,  with  a  promise  of  repayment. 

3.  Af  oney  so  paid  by  a  commission  merchant  becomes  a  debt  recoverable 
with  interest  under  the  common  money  counts. 

4.  In  the  case  presented,  it  is  held:  That  the  successive  demands  made 
by  the  plaintiff  were  not  so  inconsistent  as  to  require  the  jury  to  find,  or 
this  court  to  adjudge,  that  the  last  was  a  waiver  of  all  the  previous  demands; 
that,  having  declined  to  furnish  margins  until  differences  were  settled  or 
determined,  the  defendant  can  not  object  that  the  notices  were  nojt  suffi- 
ciently definite;  that  the  plaintiff  is  not  guilty  of  a  failure  to  use  due  dili- 
gence to  prevent  an  increase  of  the  loss,  the  notice  of  refusal  to  p  iy  mar- 
gins by  the  defendant  not  being  absolute  and  unconditional;  and  that  there 
was  no  material  error  in  the  instructions  nor  in  the  action  of  the  court  in 
sending  the  jury  back  to  supply  an  omission  in  the  verdict. 

[Opinion  filed  March  28,  1888.] 

In  ereob  to  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
EiCHAKD  W.  CxjFFOiiD,  Judgc,  presiding. 
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Messrs.  Dextkb,  Hbrkick  &  Allen  and  IIosace  H.  Mak- 
TiN,  for  plain  tiflE  in  error. 

Mr,  H.  S.  Monroe,  for  defendant  in  error. 

McAllister,  J.  This  was  an  action  upon  the  common 
counts  in  assumpsit,  brought  by  Parker,  a  commission  mer- 
chant of  Chicago,  doing  business  on  the  board  of  trade,  against 
Perin,  a  resident  of  Cincinnati,  Ohio,  to  recover  for  money 
advanced  by  the  former  to  the  latter  and  commissions  earned 
in  the  course  of  execution  by  Parker,  of  the  emplo3'ment  by 
him  as  such  merchant  by  Perin,  December  30,  18S2,  to  sell 
for  the  latter  upon  the  Chicago  Board  of  Trade,  50,000  bushels 
of  corn,  of  which  25,000  bushels  were  to  be  delivered  in  Jan- 
uary, and  the  same  quantity  in  May,  tlien  nc^t.  Upon  trial 
by  jury  the  plaintiflE  below  had  a  verdict  and  judgment  for 
$6,114.28,  and  the  defendant  brings  eiTor  to  this  court,  assign- 
ing various  errors,  under  which  the  most  vital  questions  arise 
upon  the  points  made  by  counsel  for  plaintiff  in  error:  (1) 
That  as  respects  the  i^lleged  advances  of  money,  the  plaintiff 
below  failed  to  make  out  a  cause  of  action  by  his  evidence. 
(2)  Tliat  what  plaintiff  below  claimed  as  advances  of  money 
for  the  defendant  at  his  implied  request  were  not  such  in  legal 
contemplation,  and  if  any  recovery  could  be  had  for  what 
plaintiff  below  was  compelled  to  pay  out  in  taking  care  of  said 
contracts  of  sale  for  defendant,  such  recovery  could  be  only 
upon  a  special,  and  not  upon  the  common  counts.  (3)  That 
interest  on  the  money  so  paid  was  not  allowable.  Other  points 
for  revei'sal  were  made  which  will  be  noticed  as  we  proceed. 

The  first  question  then,  is  as  to  whether  the  plaintiff  below 
established  by  his  evidence  a  cause  of  action  as  res|:)ect8  the 
money  so  expended.  It  clearly  appears  from  the  evidence 
that  at  the  time  Perin  employed  Parker  to  sell  for  him  on 
the  Chicago  Board  of  Trade  the  corn  in  question,  the  former 
was  well  acquainted  with  the  usages,  customs  and  methods  of 
doing  business  on  that  board;  that  no  marg^ins  were  a^ked  for 
by  Parker  or  furnished  by  Perin.  And  it  is  not  pretended 
that  anything  was  said  or  done  which  could  be  construed  into 
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a  waiver  of  Parker's  right  to  liave  Perin  furnish  margins,  if 
the  exigencies  of  the  business  made  it  expedient 'to  do  so.  It 
appears  tliat  Parker  made  sale  of  the  corn  for  future  delivery 
immediately  upon  ceceiving  the  order  of  Perin,  and  in  strict 
compliance  therewith,  and  informed  the  latter  that  he  had 
done  so;  that  Parker  did  not  have  any  of  the  corn  at  the  time, 
and  that  from  the  usages  of  the  business,  with  which  Perin 
was  familiar,  it  was  to  be  presumed  to  have  been  within  the 
contemplation  of  the  parties  that  Parker  should  go  upon  the 
board  of  trade  and  buy  on  Perin's  account  the  corn  requisite 
to  a  delivery  when  the  contracts  of  sale  were  closed  up.  It 
appears  that  from  the  time  such  sales  were  made  the  price  of 
corn  continually  advanced  in  the  market,  so  that  by  January 
13,  1883,  the  deal  was  against  Perin  in  the  sum  of  $3,000  and 
upward.  Parker  then  demanded  of  Perin  that  he  supply 
margins  in  the  sum  of  $3,500.  The  latter  refused,  saying 
that  he  would  pay  losses  when  differences  were  settled  or  de- 
termined, and  not  before.  He  put  such  refusal  solely  upon 
the  ground  that  Parker  had  been  ordered,  January  4,  1883,  to 
buy  in  the  com  for  January  delivery  and  had  violated  his  duty 
in  that  respect.  That  claim  was  shown  to  have  been  entirely 
without  foundation.  January  15th,  Parker  made  another  de- 
mand on  Perin  for  $4,000"  margins,  by  draft,  which  the  latter 
refused  to  accept.  Then  Parker  went  to  Cincinnati,  and  Jan- 
uary  16th,  had  two  personal  interviews  with  him,  and  there 
asked  him  again  for  margins,  and  Perin  peremptorily  refused, 
assigning  for  the  reason  the  said  baseless  claim  that  Parker 
had  violated  his  duty  in  failing  to  buy  in  the  corn  for  January 
delivery.  Then,  January  18tli,  Parker,  by  telegram  from  Chi- 
cago, demanded  $6,000  to  be  seut  by  telegram  by  12:30  o'clock 
of  that  day,  and  gave  him  notice  that  if  this  demand  was  not 
complied  with  he  should  buy  in  the  corn  for  Perin's  account. 
That  telegram  was  not  received  by  Perin  until  12:15,  and  then 
it  was  impracticable  for  him  to  comply.  He  did  not,  and  he 
does  not  pretend  that  he  would  if  it  had  been  received  in 
time.  On  the  contrary,  the  evidence  tends  to  show  that  he, 
at  no  time  afterward,  intended  to  retract  the  notice  he  gave 
Parker  January  13th,  that  he  should  pay  no  losses  until  differ- 
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ences  were  settled  or  determined.  When  this  case  was  before 
lis,  upon  a  former  writ  of  error,  Perin  v.  Parker,  17  111.  App. 
169,  we  held  that  upon  the  undisputed  facts  the  notice  and 
demand  of  January  18th  were  not  reasonable;  tliat  such  being 
the  case,  it  should  have  been  submitted  to  a  jury  to  determine 
whether  or  not  Parker,  by  his  acts  and  words,  had  waived  his 
rights  upon  his  previous  demands  for  margins,  and  whether 
or  not  Perin  had  before  said  last  demand  retracted  his  notice 
to  Parker  that  he  would  not  supply  any.  The  judgment  in 
Parker's  favor  was  reversed  and  the  cause  went  back  for  a 
second  trial.  IJj)on  this  last  trial  those  last  questions  were 
specifically  submitted  to  the  jury:  as  to  the  waiver,  by  re- 
quests to  find  specially;  as  to  the  retraction,  by  instruction 
asked  on  behalf  of  defendant.  The  jury  found  by  their  spe- 
cial verdict  that  there  was  no  waiver  and  by  their  general  ver- 
dict that  there  was  no  retraction  of  said  notice  of  refusal  to 
put  up  margins. 

It  is  contended  by  counsel  for  Perin,  that  the  special  finding 
of  the  jury,  that  there  was  no  waiver  by  Parker  of  any  of  the 
demands  for  margins  made  by  him  prior  to  that  of  January 
18th,  is  unsupported  by  the  evidence;  that  they  were  respect- 
ively insuflicieut  if  not  waived.  A  waiver  is  the  intentional 
relinquishment  of  a  known  right,  and  tliere  must  be  both 
knowledge  of  the  existence  of  the  right  and  an  intention  to 
relinquish  it.  Iloxie  v.  Ins.  Co.,  32  Conn.  40;  Lewis  v.  Ins. 
Co.,  44  Conn.  72;  West  v.  Piatt,  127  Mass.  372. 

A  subsequent  demand  is  not  necessarily  a  waiver  of  a  prior 
one.  Hill  v.  Hobart,  16  Maine,  164.  The  fact  that  each  suc- 
cessive demaud  made  by  Parker  was  for  an  amount  larger  than 
that  of  the  next  preceding  one  can  not  l)e  considered  as  of 
controlling  effect,  because  such  increase  of  amount  was  proj - 
erly  due  to  the  fact  that  the  market  price  of  com  was  advanc- 
ing from  day  to  day.  In  view  of  that  circumstance  the  suc- 
cessive demands  were  not  so  inconsistent  as  to  require  the  jury 
to  find,  or  this  court  to  adjudge,  that  the  last  was  the  waiver 
of  all  the  previous  demands. 

But  counsel  for  Perin  now  insists  that  the  several  notices  or 
demands  were  not  sutficientlj'  definite,  and  that  some  of  them 
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were  for  a  larger  amount  than  lie  was  entitled  to  ask  for. 
Even  if  that  were  so,  having  decided  that  he  would  furnish 
no  margins  until  differences  were  settled  or  determined,  and 
so  notilied  Parker,  he  was  precluded  from  taking  advantagq  of 
such  objections  at  the  trial.  It  is  also  urged  bj  counsel  that 
it  was  the  duty  of  Parker  to  have  bought  in  the  corn  within 
a  reasonable  time  after  receiving  the  notice  of  refusal  by 
Perin,  January  13th,  and  thus  prevented  the  subsequent  increase 
of  loss.  We  are  inclined  to  the  opinion  that,  if  the  notice 
had  been  absolute  and  unconditional,  it  would,  upon  settled 
principles  of  the  law  of  principal  and  agent,  have  been  the 
duty  of  Parker  to  use  due  diligence  to  prevent  such  increase 
of  loss  to  himself  and  to  his  principal.  But  the  notice,  as 
given,  can  not  be  so  regarded. 

The  next  question  is,  whether  the  money  paid  by  Parker  in 
buying  in  the  corn  in  question  can  be  regarded  as  money 
advanced  upon  the  implied  request  of  Perin,  and  so  become 
a  debt  recoverable  under  the  common  mon«y  counts:  The 
rule  applicable  to  such  a  case  as  this,  is  the  rule  which  per- 
vades the  whole  law  of  principal  and  agent,  viz.,  that  the  prin- 
cipal is  bound  to  indemnify  the  agent  against  the  consequences 
of  all  acts  done  by  him  in  pursuance  of  the  authority  con- 
ferred upon  him.  Taylor  v.  Stray,  2  0.  B.  'N.  S.  195;  Leake 
on  Contracts,  65.  It  is  said  by  that  excellent  author  on  the 
same  page:  "Where  a  person  has  paid  money  under  an 
indemnity  from  another  person,  it  is,  in  general,  equivalent  to 
a  payment  made  at  his  request;  the  indemnity  operating  as  a 
request."  Brittain  v.  Lloyd,  14  Mees.  &  W.  762;  Lewis  v. 
Campbell,  8  C.  B.  541;  Monle  v.  Garrett,  L.  R.,  5  Ex.  132; 
L.  R,  7  Ex.  101;  39  L.  J.  Ex.  69. 

Leake,  p.  56,  further  says:  "  The  employment  of  a  broker 
to  buy  or  sell  shares  operates  as  a  request  to  make  all  payments 
required  by  the  rules  of  the  Stock  Exchange  or  other  share 
market  in  the  course  of  the  execution  of  the  employment  with 
a  promise  of  repayment."  In  that  statement,  the  author  is 
supported  by  the  following  cases:  Bayley  v.  Wilkins,7  0.  B. 
886;  Westropp  v.  Solomon,  8  C.  B.  315;  Taylor  v.  Stray, 
supra;  Smith  v.  Linde,  5  C.  B.  587. 
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It  Burely  needs  no  argument  to  prove  that  the  same  rules 
above  adverted  to  are  applicable  to  a  case  where  a  person  em- 
ploys a  commission  merchant  to  deal  for  him,  either  in  buying 
or  selling  grain  or  other  products,  npon  the  Chicago  Board  of 
Trade^ 

The  case  shows  that  the  plaintiff  below  acted,  in  buying  in 
the  corn  under  the  circumstances  shown,  entirely  in  conformity 
with  the  rules  and  usages  of  said  board  of  trade,  wiili 
which  the  defendant  was  familiar  when  he  employed  him- 
What  the  plaintiff  was  compelled  to  pay  out  in  doing  so  was, 
therefore,  in  consequence  of  the  employment,  in  contem- 
plation of  the  parties,  and  must  be  considered  as  in  pursuance 
of  the  authority  conferred  by  such  employment,  for  which 
payment  the  defendant  had  impliedly  promised  to  indemnify 
the  plaintiff.  The  sums  so  paid  out  by  the  plaintiff,  therefore, 
became  a  debt,  recoverable  against  the  defendant  upon  the 
common  money  counts,  as  money  advanced  by  the  plaintiff  to 
the  use  of  the  defendant  at  his  request.  And  that  being  so, 
the  plaintiff  was  entitled  to  interest  upon  it,  under  Sec.  2  of 
the  statute  concerning  interest. 

Counsel  for  defendant  below  complain  of  error  in  the 
instructions  to  the  jury.  TVe  do  not  deem  it  our  duty  to  enter 
upon  a  discussion  of  the  points  specified  by  counsel,  for  in 
this  case  the  plaintiff  clearly  established  his  right  to  recover 
the  full  amount  which  he  did  recover,  not  only  by  competent 
evidence,  but  evidence  which  was  wholly  uncontradicted- 
Tho  defendant  made  no  pretense  of  any  defense  but  that  of 
gtanding  upon  the  general  issue  and  requiring  the  plaintiff  to 
prove  his  case.  That  was  done  by  undisputed  testimony, 
showing  a  right  of  recovery  unJer  settled  rules  of  law-  In 
such  a  case  we  think  error  in  the  instructions  becomes  entirely 
immaterial.  We  have  considered  the  exception  taken  to  the 
action  of  the  court  in  sending  the  jury  back  to  supplement 
what  they  had  omitted  in  the  verdict  as  first  returned.  Under 
the  circumstances,  as  shown  by  the  bill  of  exceptions,  we  think 
there  was  no  error  in  such  action  of  the  court  The  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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Equitable  Life  Assurance  Society  of  the  United 

States 

V. 

W.  Treese  Smith. 

Parties — Agency — Contract  under  Seal — Modification  of— Consideration. 

1.  The  rule  that  a  principal  may  sue  on  contracts  made  by  his  agent  in 
his  own  name,  does  not  apply  where  the  contract  is  u  nder  seal. 

2.  An  executory  contract  under  seal  can  not  bo  modified  by  a  parol 
agreement  so  as  to  authorize  either  party  to  sue  upon  it  as  thus  modified. 

3.  A  new  and  additional  agreement,  whether  it  be  a  substitute  for  the 
old,  or  in  addition  to  or  beyond  it,  must  be  upon  a  new  consideration. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  IIou. 
E.  H.  Gary,  J  udgo,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Where  a  party  attaches  any  description  to  his  name  in  the 
execution  of  a  promissory  note,  tending  to  show  on  whose 
behalf  it  was  made,  it  is  competent  to  show  by  evidence 
aliunde  that  he  was  acting  for  another.  Scanlan  v.  Keith, 
102  111.  634;  Hypes  v.  Griffin,  89  111.  134;  Mechanics  Bank 
of  Alexandria  v.  Bank,  5  Wheat.  327. 

.  An  undisclosed  principal  may  show  that  the  apparent  party 
was  his  agent,  and  may  put  himself  in  the  place  of  his  ageuc. 
1  Parsons  on  Con.  62;  Bishop  on  Con.,  Sees.  1075,  lOS'J; 
Barker  v.  Garvey,  83  111.  184;  Saladin  v.  Mitchell,  45  111.  7^; 
Ford  V.  Williams,  21  How.  287;  Lamson  &  Goodnow  Manu- 
facturing Co.  V.  Eussell,  112  Mass.  387. 

Whether  Smith  was  informed  of  the  agency  makes  no  dif- 
ference. There  is  no  dispute  that  Curran  was  the  appellant's 
agent,  and  now  that  the  appellant  avows  its  interest  and 
assumes  the  contract,  Smith  is  concluded. 
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Messrs.  IIxMLiNE  &  Scott,  for  appellee. 

Xlie  appellant  was  not  a  party  to  the  contract  upon  wLich 
the  snit  was  brought,  nor  interested  in  those  provisions  of  it 
which  are  the  subject-matter  of  this  suit.  The  question  is  not 
whether  an  undieclosed  principal  may  take  the  place  of  hie 
agent,  but  whether  the  terms  of  a  written  contract  under  seal 
may  be  varied  to  show  that  one  who  is  expressly  declared 
by  it  not  to  be  the  principal,  was  in  fact  the  principal. 

Batlet,  J.  This  was  an  action  of  assumpsit^  brought  by 
the  Equitable  Life  Assurance  Society  of  the  United  States 
against  W.  Treese  Smith,  to  recover  certain  moneys  in  tlie 
hands  of  the  defendant,  which,  as  is  claimed,  belonged  to  the 
plaintiff.  The  declaration  consisted  merelj'  of  the  common 
counts,  to  which  the  defendant  pleaded  non  assump^ity  and 
the  trial  before  the  court  and  jury  resnlted  in  a  verdict  and 
judgment  for  the  defendant 

The  evidence  shows  that  on  and  prior  to  April  27, 188f>,  one 
O.  P.  Curran  was  the  general  manager,  in  the  City  of  Chi- 
cago, of  said  Equitable  Life  Assurance  Society,  a  corporation 
of  the  State  of  New  York,  and  that  on  that  dav  said  Curran 
employed  and  appointed  the  defendant  as  an  agent  "  to  pro- 
cure applications  for  assurance  on  the  lives  of  individuals  and 
forward  the  same  to  said  Curran  or  to  said  society  for  their 
action,  and  for  the  purpose  of  collecting  and  forthwith  paying 
over  such  premiums  on  assurance  as  shall  be  directed  by  said 
Curran  or  said  society,  and  for  no  other  purpose  whatever," 
it  being  provided  that  the  defendant  should  receive,  as  com- 
pensation for  his  services,  a  certain  per  cent,  of  the  first  yearns 
premium  on  policies  issued  through  his  instrumentality,  and  a 
certain  other  small  per  cent,  of  the  subsequent  premiums 
thereon  for  a  term  of  years.  The  terms  of  said  agency  were 
evidenced  by  a  contract  in  writing  between  said  Curran  and 
the  defendant,  executed  by  them  under  their  respective  hands 
and  seals.  Said  contract,  so  far  as  it  described  the  parties 
thereto,  was  in  the  following  words:  "This  agreement,  made 
the  27th  day  of  April,  1886,  between  O.  P.  Curran,  of  Chi- 
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cago,  County  of  Cook,  State  of  Illinois,  party  of  the  first  part, 
manager  of  the  Equitable  Life  Assurance  Society  of  the 
United  States,  a  corporation  of  New  York,  and  W.  Treese 
Smith,  of  Chicago,  County  of  Cook,  State  of  Illinois,  party  of 
the  second  part,"  and  the  concluding  clause  was  as  follows: 
"In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  on  the  day  and  year  first  above  written,"  Cur- 
ran's  signature  being  as  follows:  ''O.  P.  Curran,  Manager," 
followed  by  his  seal.  Said  contract,  after  j^roviding  for  the 
manner  in  which  the  defendant  should  perform  the  duties  of 
his  agency,  the  measure  of  his  compensation  and  the  mode  in 
which  he  should  receive  it,  and  also  providing  for  a  termina- 
tion of  the  agreement  by  either  |)arty  on  thirty  days'  notice, 
contained,  among  other  things,  the  following  stipulations: 

"Said  party  of  the  second  part  shall  have  no  claims  against 
said  society  for  commissions,  or  any  other  claims  whatsoever, 
under  this  contract;"  and 

"It  is  further  agreed  that  the  said  party  of  the  second  part 
shall  have  the  right  to  an  advance  (in  lieu  of  any  other  com- 
pensation named  in  this  contract)  of  $200  per  month,  during 
the  first  eight  months  of  the  continuance  of  this  contract,  to 
be  repaid  if  not  earned." 

At  the  foot  of  said  contract  was  the  following  memoran- 
dum: "Approved  as  to  commissions.  New  York,  May  4, 
1886.  E.  W.  Scott,  3d  V.  P."  On  the  17th  day  of  May, 
1886,  said  Curran  wrote  to  the  defendant  the  following  letter: 

Chicago,  Illinois,  May  17,  1886. 
"  W.  Treese  Smith,  Esq., 

^^Dea/r  Sir: — You  can  have  the  right  to  draw  two  hundred 
and  fifty  dollars  per  month,  from  this  date,  for  eight  months, 
in  place  of  two  hundred  dollars  per  month,  a^  provided  in 
your  agreement  dated  April  27,1886;  it  being  understood 
that  you  do  not  violate  tlie  terms  of  said  agreement  and 
act  exclusively  under  the  same  for  that  period  of  time;  but 
should  you  avail  yourself  of  the  privilege  of  termination,  that 
you  will  repay  any  portion  of  said  advance  that  has  not  been 
earned  in  accordance  with  the  terms  of  said  agreement. 

"Yours  trnlv, 

"O.  P.  CuERAN,  Manager." 
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The  evidence  tends  to  show  that  under  the  foregoing  agree- 
ment, tlie  defendant  entered  upon  the  duties  of  his  agency, 
and  received  an  advance  of  $250  per  month  for  five  months, 
making  in  all  $1,250.  Some  time  after  the  expiration  of  said 
five  months  he  was  discharged  and  his  agency  canceled.  Said 
advances,  with  one  exception,  were  made  to  the  defendant  by 
tlie  plaintiff  on  vouchers  furnished  by  Curran.  The  evidence 
also  tends  to  show  that  the  entire  amount  earned  by  the 
defendant  during  the  period  of  liis  agency  was  only  $296.72, 
leaving  $953.28  of  the  moneys  advanced  to  him  unearned. 

As  we  view  the  case,  the  question  is  not  so  much  whether 
the  defendant  should  respond  for  said  sum  of  $'J53.28,  as 
whether  it  can  be  recovered  in  the  name  of  the  present  plaint- 
iff. The  contract  under  which  the  defendant  received  said 
money  and  by  which  he  agi-eed  to  repay  so  much  of  it  as 
should  not  be  earned,  was  under  seal,  and  was  between  him 
and  Curran.  Curran  is  the  party  of  the  first  part  named  in 
the  instrument,  and  whatever  covenants  there  may  be  in  it 
run  to  him.  The  rule  that  a  principal  may  sue  on  contracts 
made  by  his  agent  in  his  own  name,  does  not  apply  to  cases 
where  the  contract  is  executed  under  seal.  Tiiere  the  rule  is 
that  the  suit  must  be  brought  in  the  name  of  the  party  who 
is  named  as  covenantee.  Says  Mr.  Chitty:  "It  is  an  inflex- 
ible rule  that  if  a  deed  be  inter  partes^  tliat  is,  on  the  face  of 
it  expressly  describe  and  denote  who'are  the  parties  to  it  (as, 
'between  A  of  the  first  part  and  B  of  the  second  part),  C,  if 
not  expressly  named  as  a  party,  can  not  sue  thereon,  although 
the  contract  purport  to  have  been  made  for  his  sole  advantage 
and  contain  an  express  covenant  with  him  to  perform  an  act 
for  his  benefit."  1  Chitty's  Plead.,  3.  To  same  effect  see 
Sanders  v.  Filley,  12  Pick.  554;  Johnson  v.  Foster,  12  Met. 
167;  Millard  v.  Baldwin,  3  Gray,  484;  Inhabitints  of  North- 
ampton V.  Elwell,  4  Gray,  81 ;  Hinkley  v.  Fowler,  15  Me. 
285 ;  Flynn  v.  North  Aiiverican  Life  Ins.  Co.,  115  Mass.  449. 

Perhaps  a  different  rule  might  apply  if  we  could  regard  the 
letter  of  May  17,  1886,  as  being  in  legal  effect  a  modification 
of  the  contract  under  seal.  The  rule  seems  to  be  that  when 
the  contract  under  seal  is  subsequently  altered  by  the  par- 
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ties  by  writing  not  under  seal,  or  by  a  parol  agreement,  the 
whole  becomes  a  simple  written  or  verbal  contract,  and  the 
rights,  liabilities  and  remedies  of  the  parties  are  thencefor- 
ward to  be  determined  by  the  same  rules  as  are  applicable  to 
simple  contracts.  Briggs  v.  Yermont  Cent.  R.  K.  Co.,  31 
Vt  211;  Dana  v.  Hancock,  30  Vt.  616;  Vicary  v.  Moore,  2 
Watts,  451 ;  Lawall  v.  Rader,  2  Grant's  Cas.  426. 

But  said  letter  can  not  be  treated  as  a  modification  of  the 
sealed  contract  for  two  reasons:  1.  The  rule  in  this  State  is 
well  settled  that  an  executory  contract  under  seal  can  not  be 
modified  by  a  parol  agreement  so  as  to  authorize  either  party 
to  sue  upon  it  as  thus  modified.  Barnett  v.  Barnes,  73  111.  216 ; 
Hume  Brothers  v.  Taylor,  63  111.  43;  Chapman  v.  McGrew, 
20  111.  101;  Bishop  v.  Busse,  69  111.  403;  Lo;x-h  v.  Farnum, 
90  111.  368;  White  v.  Walker,  31  111.  422.  2.  A  new  and 
additional  agreement,  whether  it  be  a  substitute  for  the 
old,  or  in  addition  to  or  beyond  it,  must  be  upon  a  new 
consideration.  1  Greenl.  on  Ev.,  Sec.  313.  The  letter,  ^o 
far  as  appears,  was  a  mere  voluntary  act  of  Curran's  and 
had  no  consideration  whatever  to  support  it.  It  was  a  nv- 
dum  pactum^  and  so  had  no  eflFect  one  way  or  the  other  upon 
the  legal  rights  of  the  parties. 

The  right  to  recover  back  from  the  defendant  the  moneys 
advanced  to  him,  after  deducting  the  sum  earned  as  commis- 
sions, arises  solely  from  the  covenants  of  the  instrument  under 
seal,  and  the  plaintiff  being  no  party  to  that  instrument  can 
not  recover.  No  other  result  was  legally  possible  than  a  ver- 
dict and  judgment  for  the  defendant,  and  that  result  having 
been  reached,  it  must  be  sustained.  The  judgment  will  be 
afiSi'med. 

Judgment  affirmed. 
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Chicago  Electric  Light  Renting  Company 

William  S.  Hutchinson, 


NegofhhJe  Instruments — Authority  qf  Agent  to  Make  Notes — Plea  of 
General  Iff  sue — Affidavit — Evidence — Common  Counts — Joint  Liahilily — 
Practice — Opening  Judgment, 

1.  A  general  agent  has  no  authority  as  sTich  to  make  promis?»ory  notes  in 
the  name  of  his  principal.  The  authority  wil]  not  be  implied,  but  express 
authority  must  be  shown. 

2.  A  plea  of  the  general  issue  verified  by  affidavit,  in  an  action  of  assftmp^ 
sit  on  a  promissory  note,  requires  the  plaintiff  to  prove  the  execution  of  the 
note.  If  it  was  executed  in  the  name  of  the  defendant  by  one  claiming  to 
act  as  his  agent,  the  plaintiff  must  also  show  the  agent's  authority  to  exe- 
cute the  note. 

3.  A  recovery  can  not  be  hnd  against  defendants  jointly  under  the  com- 
mon counts  upon  an  indebtedness  for  which  but  one  is  shown  to  be  liable. 

4.  Under  a  stipulation  for  opening  a  judgment  entered  by  default,  it  is 
held:  That  it  was  incumbent  upon  the  plaintiff  to  make  out  his  case  pre- 
cisely as  though  no  judgment  had  been  entered ;  and  that  the  judgment  must 
fail  for  want  of  evidence,  the  note  not  having  been  offered  or  read  in  evi- 
dence. 

[Opinion  filed  March  23,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  preeiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Mr.  John  M.  Gartside,  for  appellee. 

"A  person  occupying  the  position  of  agent  or  superintend- 
ent for  a  company  notoriously  and  openly,  will  be  presumed 
to  have  been  duly  appointed  to  do  any  act  properly  pertain- 
ing to  such  position  and  within  the  chartered  powers  of  the 
corporation."  Doan  v.  Duncan,  17  111.  272;  St.  L.,  A.  &  C. 
R.  R.  V.  Dalby,  19  111.  353;  Taylor  v.  Taylor,  20  111.  650;  R., 
R.  I.  &  St.  L.  R.  R.  Co.  V.  Wilcox,  66  111.  417. 

*'  If  the  ofHcers  and  agents  of  a  corporation  contract  with 
otlicr  persons  and  in  their  negotiations  so  act  as  to  induce 
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such  persons  to  believe  that  they  are  acting  for  the  corpora- 
tion, and  credit  is  given  upon  that  belief,  the  corporation  will 
be  liable  though  such  officers  and  agents  were  not,  in  fact, 
acting  for  it  in  such  negotiations."  Wilson  Sewing  Machine 
Co.  V.  Boyington,  73  111.  634. 

The  points  raised  by  the  appellant,  that  the  note  in  qnestion 
was  not  placed  in  evidence,  and  that  there  was  no  evidence 
fixing  the  value  of  the  smoke  consumer,  can  be  of  no  avail; 
because  the  judgment,  subject  to  which  the  stipulation  allow- 
ing appellant  to  plead  was  made,  presupposes  the  introduc- 
tion of  the  note  and  the  fixing  of  the  price  agreed  to  be  paid 
for  the  smoke  consumer.  The  legal  effect  of  the  stipulation 
was  to  permit  the  appellant  corporation  to  show  want  of  joint 
liability  with  defendant  Ilapgood  to  pay  the  judgment  already 
rendered  against  it  and  Ilapgood  jointly.  The  judgment  had 
already  been  obtained  against  appellant,  and  the  burden  was 
on  it  to  show  why  the  judgment  should  not  be  allowed  to 
stand.  It  was,  therefore,  not  necessary  for  the  appellee  to 
introduce  the  note  except  as  a  memorandum,  which  was  done; 
nor  was  it  necessary  to  establish  the  value  or  price  agreed  upon 
for  the  smoke  consumer,  as  that  was  impliedly  admitted  by 
the  stipulation. 

This  stipulation,  in  effect,  admitted  the  making  of  the  note 
in  question  by  Hapgood  in  the  name  of  himself  and  the  a])pel- 
lant  corporation;  admitted  the  amount  due  upon  the  note  at 
the  time  the  joint  judgment  was  entered;  admitted  the  enter- 
ing of  the  joint  judgment;  and  simply  permitted  the  appel- 
lant to  come  into  court  and  show  cause  why  it  should  not  be 
held  jointly  liable  thereon  with  said  Hapgood. 

Bailey,  J.  This  was  a  suit  in  asstimpsit^  brought  by  Will- 
iam S.  Hutchinson  against  the  Chicago  Electric  Light  Renting 
Company  and  John  H.  Hapgood,  to  recover  upon  a  promis- 
sory note,  of  which  the  following  is  a  copy: 

^'$125.00.  Chicago,  Sept.  8th,  1885. 

"  Thirty  days  after  date,  we  promise  to  pay  to  the  order  of 
W.  S.  Hutchinson  one  hundred  and  twenty-five  dollars,  at  67 
Honore  Block.    Value  received. 

i* Chicago  Electric  Light  Renting  Co., 

"John  H.  Hapgood,  Manager." 
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Botli  of  the  defendants  having  been  duly  served  with 
process,  jiulgment  was  rendered  against  tbera  by  default  for 
6120.20  i;nd  costs.  A  stipulation  was  afterward  entered  into 
by  the  attoineys  of  the  respective  ]^arties,  that  the  Chicago 
Electric  Light  Renting  Company  might  plead,  without  preju- 
dice to  the  rights  of  the  plaintiff  as  against  defendant  Hap- 
good,  and  that  the  judgment  should  stand  of  record  against 
both  defendants  \intil  the  decision  of  the  court  "  as  to  the 
rights  and  liabilities  of  said  company  in  the  premises."  Said 
com]>any  tliereupon  pleaded  non  aasximysit  and  a  plea  denying 
joint  liability  with  the  other  defendant,  said  pleas  being  duly 
verified  by  affidavit,  and  the  cause  being  afterward  tried  by 
the  court,  a  jury  being  waived,  the  issues  were  found  for  the 
plaintitf,  and  an  order  was  entered  that  the  judgment  thereto- 
fore rendered  stand  in  full  force  and  eflfect  as  to  the  time  of 
its  rendition,  and  that  the  plaintiff  recover  his  costs. 

So  far  as  appears  from  the  bill  of  exceptions,  tlie  plaintiff 
failed  to  offer  or  read  his  note  in  evidence,  and  we  tlierefore 
think  that  his  judgment  must  fail  for  want  of  evidence.  By 
the  stipulation  and  pleas  tlie  entire  controversy  between  the 
parties  was  opened.  It  was  not  the  effect  of  the  stipulation, 
as  we  understand  it,  to  retain  the  judgment  as  prima  facie 
evidence  of  the  plaintiffs  rights,  and  to  merely  allow  said 
cOin})any  by  its  pleas  to  interpose  affii-mative  defenses,  but  the 
•'rights  and  liabilities"  of  said  parties  were  subjected  to  re- 
litigation, and  it  was  therefore  incumbent  upon  the  plaintiff  to 
make  out  his  case  precisely  as  though  no  judgment  had  been 
entered. 

But,  if  we  could  treat  the  note  as  having  been  properly 
offered,  we  are  still  of  the  opinion  that  the  judgment  is  unsup- 
ported by  the  evidence.  Where,  in  assumpsit  on  a  promis- 
sory note,  the  defendant  pleads  the  general  issue  and  verifies 
his  plea  by  his  afBdavit,  the  burden  is  thrown  on  the  plaintiff 
to  prove  the  execution  of  the  note;  and  if  the  instrument  is 
executed  in  the  name  of  the  defendant  by  some  other  per- 
son claiTuing  to  act  as  his  agent,  he  must  also  show  that  such 
agent  had  competent  authority  to  execute  it  for  the  defend* 
ant. 
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The  note  in  question  was  given  for  a  smoke  consumer  pur- 
hased  of  the  plaintiflE  by  Hapgood,  for  the  use  of  said  com- 
pany, Hapgood  being  at  the  time  the  manager  of  the  company 
and  1  laving  general  charge  of  its  business.  The  note  was  exe- 
cuted by  Hapgood,  he  signing  to  it  both  the  company's  name 
and  his  own.  There  is  no  competent  evidence  of  Hapgood's 
authority  to  execute  promissory  notes  on  behalf  of  his  com- 
pany, beyond  the  mere  fact  that  he  was  its  manager.  The 
word  "manpger"  may  probably  be  deemed  to  import  a  gen- 
eral agency,  but  the  rule  is  that  a  general  agent,  without  being 
specially  empowered  so  to  do,  has  no  authority  to  make  prom- 
issory notes  in  the  name  of  his  principal.  The  authority  will 
not  be  implied,  but  express  authority  must  be  shown.  This 
rule  is  fully  sustained  by  the  following  authorities:  McCul- 
lough  V.  Moss,  5  Den.  567;  Benedict  v.  Lansing,  5  Den.  283; 
N.  T.  Iron  Mine  v.  Negaune  Bank,  39  Mich.  644. 

Nor  is  the  case  one  where  the  plaintiff  could  recover  under 
the  common  counts  for  the  indebtedness  for  which  the  note 
was  given.  The  smoke  consumer  was  purchased  by  Hapgood 
for  the  company,  and  the  indebtedness  thereby  created  was 
against  the  company  alone,  and  not  against  the  comj)any  and 
Hapgood  jointly.  Joint  liability  was  put  in  issue  by  the  com- 
]jany'B  plea,  but,  even  if  no  such  plea  had  been  interposed,  a 
recovery  could  not  be  had  against  the  defendants  jointly  upon 
an  indebtedness  clearly  shown  by  the  evidence  to  be  an  indebt- 
edness for  which  only  otie  of  them  was  liable. 

As  the  judgment  is  unsupported  by  the  evidence,  it  will  bo 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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l^^-4tiii  Charles  Leyenbergee 

125    4801  ^* 

,i?  H  James  R.  Pauu 

I  95    480l 
I  07    360} 

Maliciotis  Prosecution — Evidence  of  Character  —  Admissibility  qf — 
Instructions — Accuracy — When  Required — Motion  for  ^ew  Trial. 

\.  An  instruction  which  has  no  basis  in  the  evidence,  but  calls  the  atten- 
tion of  the  jury  to  evidence  which  has  been  offered  and  persistently  paraded 
before  them,  and  has  been  excluded,  is  erroneous. 

2.  Where  the  evidence  is  sharply  conflicting  and  the  question  presented 
is  a  doubtful  one,  the  in^itructions  must  be  accurate  and  free  from  any  tend- 
ency to  mislead  the  jury. 

3.  The  action  of  a  trial  court  in  giving  an  improper  instruction,  if  prop- 
erly excepted  to  at  the  time,  may  be  assigned  for  error  in  an  appellate 
court,  although  the  objection  was  not  raised  in  the  motion  for  a  new  trial. 

4.  In  an  action  for  a  malicious  prosecution,  the  principiU  question  in- 
volved being  that  of  probable  cause,  it  is  held:  Th>it  evidence  of  the 
plaintiff's  repatation  for  honesty  and  integrity,  persistently  offered  but 
excluded,  will  not  sustain  an  instruction  touching  that  subject;  that,  the 
question  involved  being  a  very  doubtful  one  and  the  evidence  conflicting,  it 
was  incumbent  on  the  court  to  instruct  the  jury  with  great  accuracy,  and  to 
avoid  giving  any  instruction  which  would  have  a  tendency  to  mislead;  and 
that  the  error  in  giving  such  instruction  may  be  considered  by  this  court, 
although  it  was  no.,  specified  in  the  motion  for  a  new  trial. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  tbe  Superior  Court  of  Cook  County;  the 
lion.  Kirk  Hawes,  Judge,  presiding. 

Mr.  Robert  IIervey,  for  appellant. 

Mr.  E.  A.  Sherburne,  for  appellee. 

Bailey,  J.  This  case  has  twice  been  before  tliis  court,  and 
is  reported  as  Leyenberger  v.  Paul,  12  111.  App.  635,  and 
Paul  V.  Leyenberger,  17  111.  App.  167.  The  action  is  for 
malicious  prosecution,  and  is  brought  by  Paul  against  Leyen- 
berger to  recover  damages  against  him  for  causing  the  plaint- 
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iffs  arrest  and  imprisonraent,  maliciously  and  without  probable 
cause,  upon  a  charge  of  embezzlement.  At  the  last  trial  the 
jury  found  the  defendant  guilty  and  assessed  the  plaintiff's 
damages  at  $3,500,  and  for  that  sum  and  costs  the  plaintiff 
had  judgment. 

The  question  principally  litigated  at  the  trial  was  whether 
there  was  probable  cause  for  the  arrest,  and  on  that  question 
the  evidence  was  to  a  considerable  degree  conflicting.  At  the 
commencement  of  the  trial  the  plaintiff's  counsel  called  seven 
witnesses  who  had  known  the  plaintiff  for  various  periods  of 
time  from  ten  to  thirty  years,  and  after  having  said  witnesses 
severally  sworn,  offered  to  prove  by  each  of  them  that  he 
knew  the  plaintiff's  reputation  for  honesty  and  integrity  in 
the  community  where  he  lived,  and  that  'such  reputation  was 
good  and  unimpeachable.  On  objection  by  the  defendant  this 
evidence  was  all  excluded,  and  no  other  evidence  as  to  the 
plaintiff's  reputation  for  honesty  and  integrity  was  offered  by 
either  party.  At  the  close  of  the  evidence  the  plaintiff's 
counsel  asked  and  the  court  gave  to  the  jury  the  following 
instruction : 

**The  jury  are  instructed  that,  in  determining  whether  or 
not  the  defendant  had  probable  cause  to  believe  and  did  be- 
lieve in  good  faith  that  the  plaintiff  was  guilty  of  the  crime 
alleged  against  him,  they  may,  in  connection  with  all  the  other 
evidence  in  the  case,  take  into  consideration  the  evidence,  if 
any,  relating  to  the  character  and  reputation  for  honesty  and 
integrity  of  the  plaintiff,  so  far  as  the  defendant  at  the  time 
of  the  arrest  had  knowledge  of  the  same,  if  the  evidence 
shows  that  at  said  time  the  defendant  had  any  knowledge  of 
the  same.'' 

It  does  not  seem  to  be  material,  for  the  purposes  of  this 
case,  to  inquire  whether  the  evidence  as  to  the  plaintiff's  repu- 
tation was  properly  excluded  or  not  The  decision  of  the 
court  in  that  behalf  is  not  challenged  by  any  assignment  of 
error  by  either  party,  and  must  therefore  be  held  to  have 
been  proper.  But  the  rule  as  to  the  admission  of  evidence  of 
that  character  is  stated  in  Skidmore  v.  Bricker,  77  111.  164,  as 
follows :  "  Where  a  person  has  an  unblemished  character,  and 
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the  prosecuting  witness  is  aware  of  that  fact,  it  necessarily 
requires  nlore  evidence  to  create  a  reasonable  belief  of  guilt, 
than  when  the  accused  has  a  bad  character ;  and  in  cases  where 
the  prosecution  is  based  on  belief,  this  character  of  evidence 
is  proper  for  the  purpose  indicated,  but  the  reason  of  the  rule 
ceases  when  the  charge  is  based  on  knowledge  of  the  facts." 
In  the  present  case  the  prosecution  was  not  based  on  infor- 
mation and  belief,  but  on  Leyenberger's  own  personal  knowl- 
edge, and  therefore,  under  the  rule  thus  stated,  evidence  of 
character  was  inadmissible,  at  least  until  the  plaintiff's  char- 
acter had  been  attacked  or  called  in  question  by  evidence 
offered  bv  the  defendant.  But  whether  said  evidence  was 
properly  excluded  or  not,  it  was  not  before  the  jury  and  so 
could  not  serve  as  the  basis  of  an  instruction. 

That  the  instruction  given  was  erroneous  does  not  admit  of 
doubt.  Not  only  was  there  no  evidence  in  the  record  to 
which  it  could  apply,  but  it  called  the  attention  of  the  jury  to 
evidence  which  had  been  offered  and  persistently  paraded 
before  them,  but  which  had  been  excluded.  The  instruction 
was  an  intimation  to  the  jury  that  there  was  evidence  before 
them  bearing  upon  the  question  of  the  plaintiff's  reputation 
for  honesty  and  integrity,  and,  as  the  only  evidence  on  that 
subject  which  had  been  offered  was  that  which  the  court 
excluded,  the  instruction  may  have  been  well  understood  by 
the  jury  as  intimating  that  such  evidence,  though  excluded, 
was  still  subject  to  their  consideration,  and  had  a  legitimate 
hearing  upon  the  issues  which  they  were  to  decide. 

An  instruction  very  nearly  identical  with  the  foregoing, 
where  tliere  was  no  evidence  of  the  plaintiff's  reputation  for 
lionesty,  was  condemned  by  this  court  in  Frankfurter  v.  Bryan^ 
12  111.  App.  549.  It  is  a  rule  too  familiar  to  require  a  citation  of 
authorities,  that  instructions  to  the  jury  must  be  based  upon 
the  evidence,  and  that  instructions,  therefore,  which  have  no 
evidence  to  support  them  are  erroneous. 

While  an  appellate  court  should  not,  perhaps,  always  reverse 
for  an  error  of  this  character,  still,  whenever  it  is  apj^arert 
from  all  the  circumstances  of  the  case  that  the  jury  have 
probably  been  misled  to  the  injury  of  the  party  assigning  the 
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error,  a  new  trial  should  bo  awarded.  We  think  this  is  a  case  of 
that  character.  This  conclusion  is  forced  upon  us  in  part  by 
the  unusual  course  adopted  by  the  counsel  for  the  plaintiff  in 
his  offers  of  evidence  of  the  plaintiff's  good  character.  When 
he  had  produced  one  witness  on  that  subject  and  offered  his 
testimony,  and  such  testimony  had  been  excluded  and  the 
plaintiff's  exception  had  been  entered,  the  point  which  the 
counsel  sought  to  make  was  as  completely  and  effectually  pre- 
served in  the  record  as  it  could  be  by  the  offer  of  any  number 
of  additional  witnesses  to  the  same  point.  He,  however,  did 
not  content  himself  with  the  offer,  but  saw  fit  to  introduce  six 
other  witnesses,  one  after  another,  and  put  to  them  the  same 
questions,  and  repeated  in  the  case  of  each  the  same  offer. 
Whatever  may  have  been  the  counsel's  motives,  the  tendency 
of  such  proceeding  manifestly  was  to  produce  a  conviction  in 
the  minds  of  the  jury  that  the  plaintiff  was  able,  and  if  per- 
mitted would,  establish  his  good  character  by  a  most  formi- 
dable array  of  witnesses.  After  this  had  been  done,  the 
prejudicial  effect  of  an  instruction  calling  the  attention  of  the 
jury  to  the  evidence  of  the  plaintiff's  good  character  is  too 
obvious  to  be  overlooked. 

The  real  contest  in  the  case,  as  we  have  said,  was  upon  the 
issue  of  probable  cause.  We  have  examined  all  the  evidence 
bearing  on  that  issue  with  care,  and  are  unable  to  say  that  we 
are  entirely  satisfied  with  the  conclusion  at  which  the  jury 
arrived.  The  question,  under  all  the  evidence,  being  a  very 
doubtful  one,  it  was  incumbent  on  the  court  to  instruct  the 
jury  with  great  accuracy,  and  to  avoid  giving  any  instruction 
which  would  have  a  tendency  to  mislead  them.  The  above 
instruction,  under  the  circumstances  of  the  case,  had  clearly 
that  tendency,  and  the  error  in  giving  it  is  one  for  which  the 
judgment  must  be  reversed. 

But  it  is  urged  that  the  error  in  giving  said  instruction  can 
not  be  considered  here  for  the  reason  that  it  was  not  specified 
in  the  defendant's  motion  for  a  new  trial.  This  point,  we 
think,  is  not  well  taken.  The  instruction  was  excepted  to 
at  the  time,  and  so  is  subject  to  review  on  appeal  whether 
there  has  been  a  motion  for  a  new  trial  or  not     The  rule 
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Beems  to  be  that  errors  of  law  committed  bj  the  Judge  dur- 
ing the  progress  of  the  trial  and  duly  excepted  to  at  the  time, 
may  be  assigned  for  error  in  an  appellate  court  though  no 
motion  for  a  new  trial  has  been  interj>08ed  in  the  trial  court, 
but  that  the  verdict  of  the  jury  can  not  be  assailed  as  being 
contrary  to  the  law  or  the  evidence,  or  as  awarding  too  large 
an  amount  of  damages,  until  the  Judge  before  whom  the  trial 
was  had,  has  been  called  upon  by  motion  for  a  new  trial  to 
supervise  the  verdict  and  determine  its  correctness.  Alleging 
in  a  motion  for  a  new  trial  errors  of  law  committed  during 
the  trial,  is  merely  calling  upon  the  Judge  to  decide  a  question 
which  he  has  already  determined, a  second  time;  but  questions 
])ertaining  to  the  verdict  are  presented  to  him  for  the  first 
time  by  the  motion  for  a  new  trial.  It  is  for  this  reason  that 
the  law  requires  parties  complaining  of  the  verdict  to  submit 
their  objections  to  the  trial  court  before  urg  ng  them  on 
appeaL  The  matter  complained  of  must  be  submitted  to  and 
decided  by  the  court  below  before  an  appellate  court  will 
take  cognizance  of  it,  but  an  erroneous  ruling  once  made  and 
excepted  to  is  no  more  erroneous  by  reason  of  being  decided 
by  the  trial  court  a  second  time. 

The  view  above  expressed  is  fully  sustained  by  Smith  v. 
Gillett,  50  m.  290,  where,  after  consideration  of  various 
authorities,  it  was  held  that  a  decision  of  the  trial  court 
improperly  excluding  competent  evidence,  if  excepted  to  at 
the  time,  may  be  assigned  for  error  in  an  appellate  court, 
though  no  motion  for  a  new  trial  has  been  made.  The  court 
in  the  opinicm,  cite  and  overrule  the  case  of  Evans  v.  Lohr,  2 
ScanL  511,  in  which  it  was  held  that  where  a  court  has  given 
improper  instructions  to  the  jury,  or  withheld  such  as  are 
legal  and  appropriate,  the  proper  course  to  adopt  to  enable  an 
appellate  court  to  correct  the  error  is  to  apply  for  a  new  trial. 
In  commenting  upon  this  case  the  court  say: 

''This  was  not  the  point  in  the  case,  and  if  it  was,  we  are 
inclined  to  think  the  reason  given  for  the  practice  was  not  a 
sound  one,  for  by  a  motion  for  a  new  trial  the  court  could  not 
correct  the  error  in  the  instruction.  No  correction  would 
have  been  available,  as  such  motion  is  never  made  until  after 
the  jury  is  discharged  from  the  case." 
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But  it  is  said  that  a  diflferent  rule  has  been  adopted  by 
the  Supreme  Court  in  more  recent  decisions,  and  upon  that 
proposition  we  are  cited  to  O.,  O.  &  F.  R.  Y.  R.  R.  Co. 
V.  McMath,  91  111.  104;  Emory  v.  Addis,  71  111.  273,  and 
Jones  V.  Jones,  71  111.  662.  We  have  examined  these  decis- 
ions and  fail  to  find  that  they  arc  really  at  variance  with  Smith 
V.  Gillett,  mj>ra.  In  O.,  O.  &  F.  R.  V.  R.  R.  Co.  v.  McMath^ 
a  motion  for  a  new  trial  was  interposed,  but  no  grounds  there- 
for were  particularly  specified  as  required  by  the  statute.  The 
ground  upon  which  a  new  trial  was,  in  fact,  sought,  was  tliat 
the  verdict  was  contrary  to  the  law  and  the  evidence.  The 
court  held  that  so  long  as  neither  the  opposite  party  nor  the 
court  below  required  that  the  points  for  a  new  trial  should  be 
in  writing,  the  necessity  of  a  specific  statement  of  such  points 
was  to  be  regarded  as  waived.  In  the  opinion  the  court  does 
say :  "  If  plaintiflF  in  error  had  filed  certain  points  in  writing 
particularly  specifying  the  grounds  of  his  motion,  then  he 
would,  of  course,  be  confined  in  the  Appellate  Court  to  the 
reasons  specified  in  the  court  below,  and  would  be  held  to 
have  waived  all  causes  for  a  ndw  trial  not  set  forth  in  his 
written  grounds."  The  proposition  thus  stated  was  not  before 
the  court  for  decision,  and  the  cases  to  which  the  court  refers 
in  support  of  the  doctrine  stated,  viz.,  Emory  v.  Addis  and 
Jones  V.  Jones,  supra,  are  both  cases  where  the  ground  for  a 
new  trial  was  that  tlie  damages  awarded  by  the  verdict  were 
excessive.  Where  the  complaint  is  that  the  damages  are 
excessive,  or  that  the  verdict  is  against  the  law  or  the  evi- 
dence, such  ground  must  undoubtedly  be  presented  to  the 
court  below  by  motion  for  a  new  trial  or  it  will  be  considered 
as  waived,  and  this  is  all  that  is  established  by  the  three 
authorities  last  above  cited. 

For  the  error  in  giving  the  foregoing  instruction  the  judg. 
ment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Patrick  J.  Blake 

V. 

Belle  Ranous. 

Landlord  and  TenatU^^De/ect  in  Plumbing — Action  against  Landlord 
for  Damages, 

1.  In  an  action  afrainst  a  landlord  for  injnriefl  repulting:  from  the  unsafe 
condition  of  the  building  lea8ed  or  any  of  its  appendagres,  the  declanition 
should  state  facts  which  affirmatively  show  the  landlord's  duty  or  oblij^ 
gration  to  make  repairs.  The  duty  does  not  Fprinfif  from  the  relation  of 
landlord  and  tenant  and  will  not  be  presumed  but  must  be  both  stated  and 
proved. 

2.  The  landlord  is  not  bound,  under  the  penalty  of  fraud,  to  disclose 
defects  in  the  plumbinn^  of  a  building,  even  if  they  are  known  to  him. 

[Opinion  filed  Marcli  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Couijty ;  the  Hon. 
KicHAED  S.  TuTHiLL,  Judge,  presiding. 

This  action  was  brought  to  recover  from  appellant  damages 
for  falsely,  fraudulently  and  deceitfully  representing  a  certain 
building  owned  by  him  and  which  appellee  was  about  to 
lease,  to  be  in  good  repair,  in  a  sanitary  condition,  and  fit  for 
occupancy,  whereby  appellee  was  induced  to  lea^e  and  occujiy 
said  building. 

The  original  declaration  counted  on  the  false  representa- 
tions and  stated  the  injury  sustained  by  plaintij0f  in  her  busi- 
ness, health,  etc.  On  the  trial  plain tiflf  amended  lier  declara- 
tion by  filing  a  count  which  alleged  the  ownership  of  the 
building  (a  two-ertory  brick  house)  by  defendant,  the  leasing 
of  the  same  by  plaintiff,  her  occupancy,  and  the  payment  of 
rents,  and  stating  that  it  was  the  duty  of  defendant  to  main- 
tain and  have  said  premises  at  the  time  of  said  leasing  and  dur- 
ing the  term  in  a  good  and  heakhful  state  of  construction, 
repairs,  cleanliness,  and  free  from  noxious  gases,  vapors  and 
other  impurities,  and  to  have  the  same  in  such  state  tliat-  the 
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Bewcrs  and  basins  in  and  about  the  said  premises  would  not  emit 
and  discharge  into  the  rooms  and  aj  artnients  so  leased  to 
plaintiff  and  so  occupied  by  her,  yet  the  said  defendant,  not 
regarding^  his  duty,  etc.,  did  not  keep,  have  and  maintain  said 
premises  in  such  state  of  repair,  etc.,  but  during  the  whole*  of 
said  term,  kept  and  maintained  said  premises  in  a  bad  state  of 
construction  and  rej)air,  and  the  drains  were  foul  and  the  ])ipe8 
and  sinks  out  of  repair;  that  plaintiff  was  made  sick,  etc.  The 
evidence  tended  to  show  that  plaintiff  examined  the  rooms  in 
the  house  before  she  rented ;  that  defendant,  while  showing 
the  house  to  her,  stated  that  he  was  a  ,])lumber  and.  had  done 
the  plumbing  of  the  house  himself  and  knew  that  it  was  in 
good  condition;  that  plaintiff,  in  going  over  tlie  house,  noticed 
a  bad  smell  in  some  of  the  i'ooms  and  called  defendant's  attention 
to  it,  and  he  said  it  was  because  the  house  Iiad  been  closed  U}>, 
and  laughed  at  her  suggestion  that  it  might  be  sewer  gas ; 
that  plaintiff  became  sick  and  feeble  after  sh^  had  been  in  the 
house  about  two  months,  and  that  other  persons  who  were 
in  the  house  and  of  her  family  also  became  sick. 

She  remained  in  the  house  and  paid  the  rent  till  the  Ist  of 
May,  and  then  moved  out  after  she  refused  to  sign  a  lease, 
and  after  a  five-day  notice  had  been  served  upon  her.  An 
examination  of  the  in-eniises  by  plumbers  disclosed  that  there 
was  a  loose  joint  in  tlie  waste  pipe,  that  liad  never  been  con-  - 
nected,  and  through  this  the  gases  and  odors  escaped  into  the 
house. 

The  court  gave  to  the  jury,  among  others,  for  the  plaintiff, 
the  following  instruction: 

^^  Third.  The  jury  are  instructed  that  if  they  shall  lind, 
from  the  evidence  in  this  case,  that  the  defendant,  being  the 
owner  of  the  premises  mentioned  in  evidence,  in  the  City  of 
Chicago,  leased  the  same  to  the  plaintiff,  to  be  used  by  the 
said  plaintiff  as  a  place  both  of  business  and  residence,  and 
that  tlie  plaintiff  entered  into  and  occupied  the  same  as  tenant 
of  the  defendant,  and  that  the  said  premises,  at  the  time  of 
said  leasing,  were,  and  during  the  time  they  were  so  occuj)ied 
by  the  plaintiff  continued  to  be,  in  such  unclean  and  unwhole- 
some condition,  without  fault  of  the  plaintiff,  as  to  cause  sick- 
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'*To  the  tenant,  the  landlord  is  not  liable  for  a  nuisance 
existing  on  the  premises  at  the  time  when  the  lease  was  made, 
nor  for  the  defects  therein,  unless  the  defect  is  latent  and  the 
landlord  has  been  guilty  of  fraud  or  actual  deceit  in  the  let- 
ting." Wood's  Landlord  and  Tenant,  921,  and  cases  there 
cited. 

There  is  no  implied  contract  on  the  part  of  a  landlord  that 
the  leased  premises  are  tonantable  or  that  they  will  continue 
80  during  the  term,  nor  is  he  bound  to  repair  unless  he  has 
expressly  agreed  to  do  so  in  the  lease  or  contract  of  hiring, 
and  a  promise  to  repair,  made  after  the  lease  is  entered  into, 
is  a  mere  midum  pactum,  and  no  liability  exists  for  a  failure 
on  his  ^mrt  to  make  such  repairs.  Wood's  Landlord  and 
Tenant,  Sec.  382,  Lucas  v.  Cutler,  lOi  Ind.  81;  Fisher  v. 
Lighthall,  4  Mackey,  82. 

In  an  action  against  a  landlord  for  injuries  resulting  from 
the  unsafe  condition  of  the  building  leased  or  any  of  its 
appendages,  the  declaration  should  state  facts  which  affirma- 
tively show  the  landlord's  duty  or  obligation  to  make  re})airs. 
The  duty  does  not  spring  from  the  relation  of  landlord  and 
tenant  and  will  not  be  presumed  but  must  be  both  stated  and 
proved.     Kahn  v.  Love,  3  Oregon,  206. 

Both  the  amended  declaration  and  the  instruction  given 
assert  the  duty  as  based  upon  the  mere  fact  of  letting  the 
premises  alone.  Such  a  doctrine  is  decidedly  opposed  to  all 
the  cases. 

There  may  be  passive  concealment  by  a  landlord  of  some 
matter  which,  under  the  circumstances,  it  would  be  his  legal 
duty  to  disclose,  and  in  such  case  he  may  be  made  liable  for 
the  result  as  for  a  negligent  act  from  which  injury  results,  as 
where  tenements  were  let  which  were  known  to  the  landlord 
to  be  infected  with  small-pox,  a  fact  which  no  examination 
whicli  the  tenant  could  make  would  have  disclosed.  Minor  v. 
Sharon,  112  Mass.  477;  Cesar  v.  Krautz,  60  N.  Y.  229. 

But  a  defect  in  the  plumbing  of  a  building  is  like  a  defect 
in  the  flues  of  a  chimney,  or  a  leak  in  steam  pipes,  or  a  fault 
in  the  heating  apparatus.  As  was  said  in  Carson  v.  Whiting, 
12  Daly,  408,  "these  imperfections   can  not  be  discovered, 
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perhaps,  by  any  examinatioa  that  the  intending  tenant  can  be 
expected  to  make,  but  yet  it  has  never  been  held  that  the 
landlord  is  bound,  under  the  penalty  of  fraud,  to  disclose  such 
defects,  even  though  he  be  aware  of  them.  The  tenant  is  as 
much  bound  to  make  ordinary  repairs  to  the  plumbing,  as  he 
18  to  make  any  other  ordinary  repairs  in  a  house  that  he  impru- 
dently leases  whilst  it  is  out  of  order."  If  a  landlord  by 
artifice  or  contrivance  prevents  the  intending  tenant  from  dis- 
covering defects,  or  if  he  fraudulently  misrepresents  the  con- 
dition of  the  building  in  some  material  particular  wherein  he 
claims  special  knowledge,  knowing  that  the  tenant  relies  on 
his  representation,  and  not  on  investigation  or  examination, 
no  doubt  the  tenant  may  rescind  the  contract  of  lease,  and 
vacate  the  building  upon  discovering  the  hidden  defect,  or 
the  falsity  of  the  representation,  and  may  defeat  upon  such 
facts  any  claim  for  rent  based  upon  the  lease. 

Whether  the  tenant  may  continue  to  occupy  the  premises 
after  circumstances  have  arisen,  which  would  pnt  a  prudent 
person  on  notice  that  the  representation  was  false,  and  then 
recover  damages  for  sickness  caused  by  the  bad  condition  of 
the  premises,  is  a  question  which  we  are  not  called  upon  at 
this  time  to  determine. 

The  amended  declaration  and  the  instrnction  which  we  are 
discussing  are  not  based  on  that  phase  of  the  case.  Neither 
are  they  grounded  upon  the  theory  that  the  landlord  has 
maintained  a  nuisance  on  premises  over  which  he  and  not  the 
tenant  had  control,  and  from  which  the  tenant  suffered  in- 
jury. 

The  case  of  Marahall  v.  Cohen,  44  Ga.  489,  and  cases  similar 
in  principle  cited  by  counsel  for  appellee,  are  wholly  unlike  the 
case  stated  in  the  amended  declaration,  and  do  not  support  the 
instrnction. 

It  is  unnecessary  to  discuss  other  instructicms,  or  other 
alleged  errors  in  the  case.  For  the  errors  pointed  out  the 
judgment  will  be  reversed  and  the  cause  remanded  to  the 
Circuit  Court. 

Heversed  and  remanded. 
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The  Supreme  Council' of  the  Royal  Arcanum 
1  iffl  Louisa  Lund,  Administratrix. 

lAfe  Insurance— Benevolent  Association — Misrepresentations  or  Con^ 
eealment — Defective  Instruction* 

In  an  action  of  assumpsit  on  a  benefit  certificate  issued  by  a  benevolent 
order  tn  one  of  its  members,  it  is  held:  That  the  evidence  sustains  the 
defense  biised  on  certain  misrepresentations  or  concealments  made  by  the 
deceased  member;  and  that  an  instruction  which  ignored  the  affirmative 
defenses,  which  the  evidence  tended  to  establish,  was  erroneous. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthoky,  Judge,  presiding. 

This  was  a  suit  in  assumpsity  brought  bj  Louisa  M.  Avery 
against  the  Superior  Council  of  the  Royal  Arcanum,  to  recover 
a  sum  of  money  payable  to  her,  by  agreement,  upon  the  death 
of  her  son,  Cliarles  A.  Avery,  who  at  the  time  of  his  death 
was  a  member  of  the  Royal  Arcanum.  During  the  pendency 
of  the  suit  Louisa  M.  Avery  died  and,  her  death  being  sug- 
gested upon  the  record,  Louisa  Lund,  her  administratrix,  was 
substituted  as  plaintiff.  A  trial  was  afterward  had  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $3,000,  and  the  defendant  brings  the  rec- 
ord to  this  court  by  appeal. 

Tlie  defendant  is  a  corporation  organized  under  tlie  laws  of 
the  State  of  Massachusetts,  and  is  the  legislative  and  govern- 
ing body  of  the  Rtjyal  Arcanum,  a  secret  benevolent  order, 
one  of  the  objects  of  which,  as  declared  by  its  constitution,  ia 
"to  establish  a  widows  and  orphans'  benefit  fnnd,  from  which, 
on  the  satisfactory  evidence  of  the  death  of  a  member  of  the 
order  who  has  complied  with  all  its  lawful  requirements,  a 
sum  not  exceeding  $3,000  shall  be  paid  to  his  family  or  those 
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dependent  upon  him,  as  he  may  direct."  The  Supreme  Coun- 
cil is  composed  of  its  own  officers  and  representatives  from 
the  Grand  Councils  of  the  different  States,  and  the  latter 
councils  are  composed  of  their  respective  officers  and  repre- 
sentatives of  the  subordinate  councils,  which  are  the  local 
bodies  through  which  members  are  received  into  the  order  by 
initiation.  The  fund  out  of  which  all  death  benefits  are  paid 
is  held  in  the  treasury  of  the  Supreme  Council,  said  fund  be- 
ing replenished,  whenever  necessary,  by  assessments  upon  the 
membership  of  the  order. 

The  qualifications  for  membership  prescribed  are  that  the 
applicant  should  be  between  twenty-one  and  fifty-five  years  of 
age,  of  sound  health  and  good  moral  character,  a  believer  in 
the  Supreme  Being,  and  competent  to  gain  a  livelihood  for 
himself  and  family.  He  is  required  to  sign  an  application  for 
admission  to  the  order,  of  a  prescribed  form,  and  ])resent  him- 
self to  the  subordinate  medical  examiner  for  examination,  who 
is  to  make  out  a  report  of  such  examination  upon  a  prescribed 
form  or  blank,  such  report  constituting  a  part  of  the  applica- 
tion, and  the  application  and  medical  certificate  are  then  for- 
warded to  a  supervising  medical  examiner,  of  whom  one  is 
appointed  in  each  State.  If  he  approves  of  the  same,  and 
certain  other  conditions  are  com{)lied  with,  the  applicant  is 
eligible  to  an  election  as  a  member  of  the  order. 

On  the  13th  day  of  March,  1884,  Charles  A.  Avery  made 
an  application  for  membership  in  Allen  Council,  No.  49, 
located  at  Milwaukee,  "Wisconsin.  He  was  examined  by  Dr. 
Carlson,  the  subordinate  medical  examiner  at  Milwaukee,  and 
his  application  and  medical  certificate  being  forwarded  to  and 
approved  by  Dr.  Gordon,  the  supervising  medical  examiner, 
he  was  duly  elected  and  admitted  to  membership,  and  after- 
ward received  the  following  certificate: 

Royal  Arcanum  Benefit  Certificate. 

"This  certificate  is  issued  to  Charles  A.  Avery,  a  member 
of  Allen  Council,  No.  49,  Royal  Arcanum,  located  at  Mil- 
waukee, Wisconsin,  upon  evidence  received  from  said  council 
that  he  is  a  contributor  to  the  widows  and  orphans'  benefit 
fund  of  this  order ;  and  upon  condition  that  the  statements 
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made  bj  him  in  his  application  for  membership  in  said  coun- 
cil, and  the  statements  certified  by  him  to  the  medical  ex- 
aminer, both  of  wliich  are  tiled  in  the  supreme  secretary's 
office,  be  made  a  part  of  this  contract,  and  upon  condition  that 
the  said  member  complies,  in  the  future,  with  the  laws,  rules 
and  regulations  now  governing  the  said  council  and  fund,  or 
that  may  hereafter  be  enacted  by  the  Supreme  Council  to  gov- 
ern said  council  and  fund.  These  conditions  being  complied 
with,  the  Supreme  Council  of  the  Eoyal  Arcanum  hereby 
promises  and  binds  itself  to  pay  out  of  its  widows  and  orphans' 
benefit  fund,  to  Louisa  M.  Avery,  mother,  a  sum  not  exceed- 
iug  three  thousand  dollars,  in  accordance  with  and  under  the 
provisions  of  the  law  governing  said  fund,  upon  satisfactory 
evidence  of  the  death  of  said  member,  and  upon  the  surrender 
of  said  certificate;  provided  that  said  member  is  in  good 
standing  in  this  order  at  the  time  of  his  death,  and  ]  rovided, 
also,  that  this  certificate  shall  not  have  been  surrendered  bv 
said  member,  and  another  certificate  issued  at  his  request,  in 
accordance  with  the  laws  of  this  order. 

"In  witness  whereof,  the  Supreme  Council  of  the  Eoyal 
Arcanum  has  hereunto  aflSxed  its  seal  and  caused  this  certifi- ' 
cate  to  be  signed  by  its  supreme  regent,  and  attested  and 
recorded  by  its  supreme  secretary,  at  Bo'ston,  Massachusetts, 
this  7th  day  of  June  A.  D.  1884. 

'*  John  Haskell  Bctlek, 

**  Supreme  Regent. 
"W.  O.  EonsoN, 

"Supreme  Secretary." 

The  evidence  shows  that  Avery  obtained  a  blank  application 
for  membership  and  filled  the  same  out  in  his  own  hand-writ- 
ing, and  presented  it  to  the  medical  examiner,  but  the  rules  oif 
the  order  requiring  the  application  to  be  in  the  hand-writing 
of  the  examiner,  the  latter  copied  it  on  another  blank  and  the 
copy  was  then  signed  by  Avery.  The  application  thus  signed 
by  him  contained,  among  other  things,  the  following: 

*'  I  do  declare,  upon  my  honor  as  a  man,  that  the  said  state- 
ments by  me  subscribed  herein  are  each  and  every  one  of  them 
true,  to  the  best  of  my  knowledge  and  belief.    ♦    *    *    I 
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am  temperate  in  my  habits,  and  have  no  injury  or  disease* 
which  will  tend  to  shorten  my  life,  am  now  in  good  health 
and  am  able  to  gain  a  livelihood.  1  do  hereby  consent  and 
agree  tliat  any  untrue  or  fraudulent  statement  made  above,  or 
to  the  medical  examiner,  or  any  concealment  of  facts  by  me 
in  this  application  *  *  *  shall  forfeit  the  rights  of  my- 
self and  my  family,  or  dependents,  to  all  benefits  and  privi- 
leges therein." 

Among  the  interrogatories  in  said  application,  to  be  an- 
Bwered  by  the  applicant,  were  tlie  following: 

"  Have  you  ever  had  any  severe  illness  or  injury,  or  under- 
gone any  surgical  operation?"     To  this  the  answer  was  "no." 

"Have  you  ever  been  subject  to  or  had  any  of  the  follow- 
ing diseases  ?  Answer  yes  or  no  to  each. "  A  large  number 
of  diseases  were  particularly  specified,  and  among  them  "  fits 
and  convulsions, "  and  **  loss  of  consciousness,"  and  to  these 
the  answer  was  "  no." 

"Is  there  anything,  to  your  knowledge  or  belief,  in  your 
physical  condition,  family  or  personal  history,  or  habits,  tend- 
ing to  shorten  }  our  life,  which  is  not,  distinctly  set  forth 
above?"     To  this  also  the  answer  was  "no." 

The  evidence  shows  that  about  ten  years  prior  to  the  date  of 
said  application,  said  Avery  had  a  very  severe  illness,  his  disease 
being  what  is  know^n  as  cerebro-spinal  meningitis,  and  that  his 
disease  manifested  itself  or  was  accompanied  by  spasms  and 
convulsions,  or  what  is  ordinarily  termed  "fits"  and  loss  of 
consciousness.  The  medical  witnesses  who  w^cre  examined 
testify  that  cerebro-spinal  meningitis  is  an  exceedingly  danger- 
ous disease. 

Again,  on  the  4th  day  of  January,  1884,  only  a  little  more 
than  two  months  prior  to  the  date  of  his  application,  Avery 
was  taken  severely  ill,  his  symptoms  closely  resembling  those 
of  his  former  illness.  He  was  then  employed  in  the  oflice  of 
Peck's  Sun,  a  newspaper  published  in  Milwaukee,  and  the  bus- 
iness manager  of  said  newspaper,  hearing  some  noise  in  the 
room  where  Avery  was  employed,  went  in  and  found  him 
lying  on  the  floor  unconscious  and  apparently  lifeless.  He 
was  taken  to  his  home  insensible,  and  doi-ing  his  illness  which 
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lasted  about  eight  days,  he  was  unconscious  a  considerable  part 
of  the  time,  and  was  suffering  from  convulsions  or  fits.  Tlie 
physician  who  was  called  to  attend  him  testifies  that  he  found 
him  very  ill,  suffering  from  spasmodic  contraction  of  the 
muscles  of  the  back,  "which  would  draw  him  way  back — draw 
his  head  and  heels  together."  The  physician  also  testifies 
that,  after  Avery  had  recovered  consciousness,  he  told  him 
that  he  had  had  two  or  three  similar  attacks  and  that  they  were 
caused  by  a  very  severe  attack  of  cerebro-spinal  meningitis 
which  he  had  had  some  years  before,  and  that  any  undue  ex- 
citement, overheating  or  sudden  cold  was  likely  to  bring  them 
on;  that  the  treatment  which  the  witness  had  given  him  was 
the  only  one  which  had  ever  had  any  effect  upon  him;  that 
Avery  had  in  his  pocket-book,  and  took  out  and  showed  to 
the  witness,  a  paper  written  by  his  family  physician,  who  had 
told  him  to  show  it  to  any  physician  and  ask  him  to  follow  the 
line  of  treatment  there  indicated,  in  case  he  had  any  of  those 
attacks,  saving  that  unless  such  treatment  was  followed,  the 
chances  were  that  lie  would  die.  Said  witness  gave  it  as  his 
opinion  that  the  illness  which  he  was  called  to  treat  was  the 
result  of  sjnnal  meningitis;  that  there  was  evidently  a  lesion 
of  the  signal  cord  at  the  base  of  the  brain,  and  that  any  sudden 
exposure  or  undue  exertion  would  be  liable  to  produce  that  set 
of  symptoms. 

There  is  also  evidence  of  an  admission  by  Avery  to  his  sis- 
ter, prior  to  his  sickness  of  January,  1884r,  that  he  was  subject 
to  such  attacks;  and  also  of  an  admission  by  him  to  another 
witness  that  at  some  time  early  in  life  he  lifted  a'heavy  weight 
and  felt  something  give  way  in  his  back,  and  that  his  back 
had  troubled  him  ever  since. 

On  the  27th  day  of  September,  1884,  Avery  died,  the  cause 
of  his  death,  as  the  evidence  tends  to  show,  being  "  spasms  of 
the  muscles  of  respiration  and  glottis." 

The  plaintiff's  evidence  tends  to  show  that  Avery,  at  the 
time  he  made  his  application  for  membership,  told  the  medi- 
cal examiner,  to  whom  he  delivered  the  application,  that  he 
had  the  cerebro-spinal  meningitis  about  ten  or  twelve  yeara 
before,  but  that  he  had  recovered  from  it  and  was  then  en- 
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tirely  well.  There  is  no  evidence,  however,  that  he  made  any 
disclosure  as  to  his  then  recent  illness,  or  as  to  any  of  the  other 
attacks  which  he  had  subsequent  to  the  illness  of  which  he  made 
mention.  Nor  is  it  shown  that  he  made  any  mention  of  the 
injury  received  by  him  when  younp;,  or  of  the  prescription 
which  his  family  physician  had  given  him,  and  which  he  was 
carrying  around  in  his  pocket,  or  of  his  physician's  advice 
accompanying  said  prescription. 

Mr.  H.  H.  C.  Miller,  for  appellant 

The  plaintiff  is  bound  by  the  statements  made  by  Charles  A. 
Avery  in  his  written  application.  They  can  not  be  varied  by 
parol  testimony,  unless  it  can  be  shown  clearly  and  unequivo- 
cally that  he  was  induced  to  make  them  by  fraud.  Lycoming 
Mut  Ins.  Co.  V.  Sailer,  67  Pa.  108;  Hugginson  v.  Doll,  13 
Mass.  96;  Whitney  v.  Haven,  13  Mass.  171;  Weston  v. 
Eames,  1  Taunt.  115;  Allerton  v.  Brown,  14  Mass.  152;  Parks 
v.  General  Int.  Ins.  Co.,  5  Pick.  34;  Flinn  v.  Tobin,  1  Wood 
&  Wall.  367 ;  Franklin  Ins.  Co.  v.  Martin,  8  I.  L.  J.  144. 

No  particular  form  of  words  is  necessary  to  constitute  a 
warranty.  Words  of  aflSrmation,  affirming  matter  of  fact,  upon 
the  faith  of  which  the  party  contracts,  are  as  competent  to 
make  a  warranty  ag  any  strict  technical  terms.  Bliss  on  Life 
Insurance,  p.  46;  Co-operative  Assoc,  v.  Laflin,  63  Miss.  15; 
Eipley  v.  ^tna  F.  Ins.  Co.,  30  N.  Y.  136. 

A  warranty  must  be  strictly  complied  with,  whether  it  is  as 
to  a  material  or  a  trivial  fact.  A  misstatement  in  a  warranty  is, 
therefore)  fatal  to  the  contract,  although  arising  from  the  most 
innocent  mistake  or  from  false  information  afforded  bv  others, 
or  from  mere  inadvertence,  and  as  much  so  as  if  made  with 
the  most  fraudulent  intent.  Bliss  on  Life  Ins.,  Sees.  36-40; 
May  on  Ins.,  Sees.  181,  182;  Jeffries  v.  Life  Ins.  Co.,  22 
Wall.  47;  Co-op.  Life  Assoc,  v.  Laflin,  53  Miss.  1;  Swick  v. 
Home  Life  Ins.  Co.,  2  Dill.  160 ;  Barteau  v.  Phoenix  Mut.  L. 
Ins.  Co.,  67  K  J.  595 ;  Edington  v.  ^tna  L.  Ins.  Co.,  77  N. 
Y.  564;  S.  C,  100  K  Y.  536;  JEtna  L.  Ins.  Co.  v.  France,  91 
N.  Y.  510 ;  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519 ; 
Dwight  V.  Germania  L.  Ins.  Co.,  4  Cent.  Kep.  529. 
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Whether  the  stipulations  in  the  contract  of  insurance  before 
the  court  shall  be  hold  to  be  warranties  or  representations 
only,  if  it  appears  from  the  evidence  that  any  of  them  are 
false  as  to  matters  material  to  the  risk,  the  legal  effect  of  their 
falsity  is  the  same,  and  the  plaintiff  can  not  recover.  Bliss  on 
Life  Ins.,  Sees.  35-40  and  52  (footnotes,  2d  ed.);  Carpenter  v 
Prov.  &  Wash.  Ins.  Co.,  41  U.  S.  495 ;  Daniels  v.  Hudson  It 
F.  Ins.  Co.,  12  Cush.  417;  Foote  v.  ^tna  Life  Ins.  Co.,  61  N. 
Y.  576;  Carpenter  v.  Am.  Ins.  Co.,  1  Story  62;  Co-op.  Life 
Assoc.  V.  Laflin,  53  Miss.  1 ;  New  Eng.  F.  &  M.  Ins.  Co.  v. 
Wetmore,  32  111.  221 ;  Hartford  L,  &  A.  Ins.  Co.  v.  Gray,  91 
111.  159. 

Mr.  F.  S.  Baibd,  for  appellee. 

Bailey,  J.  In  this  case  the  plaintiff  seeks  to  recover  upon 
a  contract  in  the  nature  of  a  policy  of  insqrance  upon  the  life 
of  Charles  A.  Avery,  and  the  defendant  sets  up  in  defense 
and  has  introduced  evidence  tending  to  prove  certain  false 
representations  in  the  application  upon  which  said  contract  is 
based.  The  defendant  also  sets  up  a  breach  of  warranty,  the 
apj)lication  being,  by  the  express  agreement  of  the  parties,  in- 
corporated into  and  made  a  part  of  said  contract.  As  we  view 
the  case  it  will  not  be  necessary  for  us  to  determine  whether 
the  statements  of  the  application  should  be  treated  as  repre- 
sentations or  warranties,  since,  if  they  are  shown  to  be  false, 
their  effect  upon  the  plaintiff's  right  to  recover  is  the  same  in 
the  one  case  as  in  tjie  other.  The  court,  at  the  instance  of 
the  plaintiff,  gave  to  the  jury  the  following  instruction: 

"  The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence the  plaintiff  has  made  out  her  case,  as  alleged  in  her 
declaration,  they  must  find  for  the  plaintiff." 

All  the  plaintiff  needed  to  do  to  make  out  her  case,  as  she 
lias  alleged  it,  was  to  prove  the  material  averments  of  her 
declaration.  The  instruction,  therefore,  entirely  ignored  all 
affirmative  defenses  which  the  evidence  on  the  other  side 
tended  to  establish.  The  plaintiff  may  have  made  out  her  case 
as  alleged  in  her  declaration,  and  yet  such  case  may  have  been 
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met  and  ovei'thrown,  not  by  disproving  the  declaration,  but 
by  establishing  facts  aliund^^  the  effect  of  which  was  to  defeat 
the  plaintiff's  right  to  recover.  If  the  defense  had  consisted 
of  a  mere  traverse  of  the  averments  of  the  declaration,  the 
instruction  might  not  have  been  misleading,  but  as  applied  to 
the  case  where  the  defendant  sets  up  and  relies  upon  an 
affirmative  defense,  in  the  nature  of  a  confession  and  avoid- 
ance, it  can  not  be  sustained.  There  the  plaintiff  can  succeed 
only  where  the  evidence  upon  all  the  issues  preponderates 
in  her  favor. 

But  we  are  of  the  opinion  that,  upon  the  evidence,  the  verdict 
should  have  been  for  the  defendant.  Avery,  the  insured,  by  his 
application  for  membership  in  the  Royal  Arcanum,  represented 
and,  as  we  think,  warranted  that  he  was  then  in  good  health; 
that  he  had  never  had  any  severe  illness,  and  especially  that 
he  had  never  had  fits,  convulsions  or  loss  of  consciousness,  and 
that  there  was  nothing  in  his  physical  condition  or  personal 
history  or  habits  tending  to  shorten  his  life.  That  these 
representations  were  untrue  is  too  plain  to  admit  of  argument. 
The  evidence  is  uncontradicted  that  about  ten  years  before  he 
had  a  very  severe  and  dangerous  illness,  resulting,  there  is 
some  reason  to  suppose,  from  an  injury  received  in  his  youth. 
But  this  is  not  all.  The  evidence  very  strongly  tends  to  show 
that,  as  the*  result  of  said  illness,  he  was  ever  afterward  labor- 
ing under  a  tendency  to  attacks  of  illness  of  a  very  serious  and 
dangerous  character,  and,  in  fact,  had  frequent  attacks  of  such 
illness,  said  illness  usually,  if  not  unifortnly,  taking  the  form  of 
fits,  convulsions  and  loss  of  consciousness,  and  that  he  was 
])erfectly  well  aware  of  his  diseased  condition  and  his  constant 
liability  to  such  attacks.  At  the  time  he  made  his  application 
he  had  but  just  recovered  from  a  severe  illness  of  the  charac- 
ter above  described,  and  it  seems  probable  that  his  death, 
which  took  place  about  six  months  afterward,  resulted  from 
another  and  similar  attack. 

But  it  is  urged  that  because  Avery  stated  to  the  defendant's 
examining  physician  at  the  time  his  application  was  made  out, 
that  he  had  an  attack  of  cerebro-spinal  meningitis  ten  or 
twelve  years  before,  the  defendant  can  not  now  take  advantage 
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of  the  statements  in  the  application,  either  as  constituting 
false  representations  or  a  warranty.  It  may  be  admitted  that 
if  Avery  liad  fully  disclosecTto  said  physician  at  the  time  all 
the  facts  in  relation  to  his  health  and  physical  condition,  both 
past  and  present,  the  defendant  would  have  been  precluded 
from  taking  advantage  of  the  untrue  statements  embodied  in 
the  written  application.  The  evidence,  however,  clearly  shows 
that  he  did  not  do  so.  All  the  disclosure  made  was  in  refer- 
ence to  his  illness  ten  or  twelve  years  before,  but  that  was 
coupled  with  the  statement  that  he  had  entirely  recovered, 
and  that  he  was  then  in  as  good  health  as  he  had  Qver  had  in 
his  life.  His  subsequent  predisposition  to  illness  and  his 
repeated  attacks,  and  especially  the  one  from  which  he  had 
then  just  recovered,  were  carefully  concealed.  The  facts  thus 
misrepresented  and  concealed  were  those  whidi,  above  all,  it 
was  important  for  the  insurer  to  know.  An  illness  suffered 
many  years  before,  and  from  which  the  applicant  had  entirely 
recovered,  was  doubtless  regarded  as  of  very  little  consequence* 
but  it  was  very  material  that  the  insurer  should  be  informed 
that  said  illness  had  produced  «nd  left  strong  and  irradicable 
tendencies  to  further  attacks  of  illness  which  were  liable  at 
any  time  to  prove  fatal.  The  most  important  and  material 
facts  were  thus  concealed  or  misrepresented,  and  we  see  no  legal 
impediment  in  the  way  of  the  defendant's  setting  up  such 
misrepresentations  or  concealments  as  a  defense. 

We  have  not  taken  the  pains  to  examine  critically  the 
special  plea  filed  on  behalf  of  defendant,  as  the  defenses  set  up 
are  all  available  under  the  general  issue.  Said  defenses  seem 
to  us  to  be  established  by  evidence  which  is  substantially 
uncontradicted,  and  the  verdict  should,  therefore,  have  been 
for  the  defendant 

The  judgment  will  be  reversed  and  the  canse  remanded. 

Reversed  and  remanded. 
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Joseph  Oswald 

V. 

Peter  Wolf. 

Jurisdiction — Appeal — Freehold^Sight  of  Way. 

No  appeal  lies  to  this  court  in  a  case  involvin^r  an  estate  in  fee  in  a  right 
of  waj,  such  an  estate  being  a  freehold. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
GwYNN  GAJtN;KacT,  Judge,  presiding. 

Mr«  PsBBT  A.  Hull,  for  appellant. 

Mr.  EoiEB  W.  Adkinson,  for  appellee. 

Bailby,  J.  This  was  a  bill  in  chancery,  brought  by  Peter 
Wolf  against  Joseph  Oswald,  for  the  establishment  and  per- 
j)etual  maintenance  of  a  right  of  way,  in  favor  of  the  com- 
plainant, over  certain  lands  of  the  defendant,  and  for  the 
removal  uf  certain  obstructions  which  the  defendant  had 
erected  thereon.  The  bill  alleges,  in  substance,  that  in  De- 
cember, 1855,  one  Peter  Duffy,  being  the  owner  in  fee  of  a 
certain  tract  of  land  in  Cook  County,  lying  on  the  west  side 
and  adjacent  t6  Halsted  Street,  containing  ten  acres,  conveyed 
to  the-  complainant  the  west  one-third  of  said  tract,  and  also 
at  the  same  time  and  by  the  same  deed  conveyed  to  the  com- 
plainant the  right  of  way  over  a  strip  of  land  fourteen  feet  in 
width,  running  from  said  west  oue-thu'd  of  said  tract  east, 
through  the  center  of  the  remaining  two-thirds  of  said  tract, 
to  Halsted  Street;  that  the  complainant,  in  pursuance  of  said 
conveyance,  entered  into  possession  of  said  west  one-third  of 
said  tract,  and  has  ever  since  continued  in  possession  thereof ; 
that  the  defendant  afterward  became  possessed  of  the  remain- 
ing two-thirds  of  said  tract,  subject  to  the  complainant's  right 
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of  way  over  the  same,  and  has  recently  erected  obstructions 
upon  said  right  of  way,  so  as  to  render  it  impossible  for  the 
complainant  to  use  the  same.  Tlie  bill  prays  that  the  defend- 
ant be  decreed  to  remove  all  obstructions  from  said  right  of 
way,  and  permit  the  complainant  and  those  claiming  under 
him  an  un(»bstructed  passage  over  the  same,  and  to  forever 
maintain  said  right  of  way  in  condition  to  be  used  by  the 
complainant  and  those  claiming  under  him;  and  a  general 
prayer  for  relief. 

The  defendant,  by  his  answer,  among  other  things,  denied 
and  put  in  issue  the  complainant's  title  to  said  right  of  way, 
and  the  cause  coming  to  be  heard  on  pleadings  and  proofs,  the 
court  rendered  a  decree  establishing  said  riglit  of  way  in  the 
complainant,  and  perpetually  restraining  the  defendant  from 
obstructing  the  same,  and  from  hindering  and  impeding  the 
uninterrupted  use  of  the  same  by  the  complainant,  his  agents, 
servants  or  assigns,  and  also  requiring  the  defendant,  by  a  cer- 
tain day,  to  remove  the  obstacles  from  said  right  of  way  in 
such  manner  as  to  enable  the  complainant  to  use  and  enjoy  the 
same. 

From  the  foregoing  statement  it  will  be  seen  that  a  serious 
question  arises  as  to  the  jurisdiction  of  this  court.  Section  SS 
of  the  Practice  Act,  as  amendqd  June  3,  1879,  provided  that 
in  all  cases  in  which  a  freehold  was  involved  appeals  should 
be  taken  from  the  trial  court  directly  to  the  Supreme  Court, 
and  the  same  provision,  in  substance,  is  contained  iu  the  8th 
bcction  of  the  Act  to  esfciblish  Appellate  Courts,  as  amended 
June  6, 1887.  This  court,  then,  has  no  jurisdiction  of  appeals 
in  cases  where  a  freehold  is  involved. 

In  the  present  case  there  is  directly  involved  an  estate  in 
fee  in  a  right  of  way,  which  is  an  incorporeal  hereditament. 
The  complainant,  by  his  bill,  claims  title  in  fee  to  a  right  of 
way  over  the  defendant's  lands,  and  such  title  is  put  in  issue 
by  the  pleadings  and  is  established  by  the  decree.  An  estate 
in  fee  in  an  incorporeal  hereditament  is  a  freehold.  Black- 
stone  defines  a  freehold  to  be  "such  an  estate  in  lands  as  is 
conveyed  by  livery  of  seizin,  or  of  tenements  of  any  incor- 
poreal nature,  by  what  is  equivalent  thereto."     2  Black.  Com, 
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104.  The  same  learned  author  says  that  the  regular  method 
by  the  common  law  of  transferring  the  property  of  incorpo- 
real hereditaments,  or  such  things  whereof  no  livery  can  be 
had,  18  by  grant.  IMd.  317.  Accordingly,  freeholds  of  incor- 
poreal hereditaments  are  said  to  lay  in  livery,  and  of  incorpo- 
real hereditaments  in  grant.  .1  Preston  on  Estates,  13.  Mr. 
Preston,  in  discussing  the  doctrine  of  freehold  estates,  says: 
**  Hereditaments  which  are  incorporeal,  as  well  as  heredita- 
ments which  are  corporeal,  are  the  objects  of  this  doctrine, 
and  admit  of  application  of  this  term.  So  long  as  an  estate  of 
freehold  subsists  in  the  property,  that  estate  will  require  the 
denomination  of  a  freehold  interest,  without  regard  to  the 
subject  of  property  in  which  the  estate  is  subsisting."  1 
Preston  on  Estates,  214.  In  Hewlins  v.  Shippam,  5  Bg-rn.  & 
C.  221,  it  was  held,  on  full  and  elaborate  review  of  the  author- 
ities, that  a  right  to  A  and  his  heirs  to  construct  and  maintain 
a  drain  through  the  lands  of  B  for  the  purpose  of  carrying 
water  from  the  land  of  A,  was  a  right  of  freehold. 

A  freehold  being  involved  in  this  ease,  we  are  without 
jurisdiction,  and  the  appeal  must  therefore  be  dismissed. 

Appeal  diamissed. 


Joel  V.  Taylor 

V. 

Vessel  Owners'  Towing  Company  et  al. 

Arbitration — Time  and  Place  qf  Hearing — Notice  to  Parties — Waiver — 
Estoppel — Arbitrators  Must  Act  Together — Bill  to  Set  Aside  Award, 

1.  It  19  the  duty  of  arbitrators  to  give  due  notice  to  the  parties  of  the 
time  and  place  of  bearing*  before  proceeding  in  a  cause  submitted  to  them. 

2.  A  waiver  of  notice  by  a  party  to  an  arbitration  should  be  shown  to  be 
clear  and  unequivocal.  Where  it  is  set  up  against  him  as  an  estoppel  that 
others  appeared  for  him,  such  estoppel  must  be  clearly  established. 

3.  It  seems  that  notice  informally  given  by  an  adversary  is  insufficient, 
unless  the  party  receiving  it  appears  and  participates  in  the  hearing  without 
objection. 
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4.  Arbitrators  must  act  together  and  they  can  not  take  testimony  sepa- 
rately, unles8  by  express  coasent  of  the  parties  tp  the  submission. 

5.  An  award  will  be  susliined  where  only  irregularities  are  urged  agaii^t 
it,  but  where  the  departure  from  governing  rules  is  such  as  to  deprive  a 
party  of  a  fair  opportunity  to  be  heard,  or  to  permit  a  hearing  in  part  be- 
fore one  only  of  two  arbitrators  chosen,  the  award  will  be  set  aside. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judore,  presiding. 

Mr.  William  H.  Condon,  for  appellant. 

The  arbitrator  should  notify  both  parties  of  the  time  and 
place  of  hearing,  otherwise  the  award  will  be  set  aside.  Reeves 
V.  Elbridge,  20  III.  383;  Williams  v.  Schmidt,  5i  111.  205. 

When  an  arbitrator  proceeds  without  giving  the  party  against 
whom  the  award  is  made  notice  of  the  proceedings  under  the 
submission,  the  award  is  void.  Ingraham  v.  Whitmore,  75 
111.  24. 

Arbitrators  must  act  together;  they  must  each  be  present  at 
every  meeting,  and  the  witnesses  and  parties  must  be  exam- 
ined in  the  presence  of  them  all.  Parties  are  entitled  to  have 
the  ex|^>erience  and  judgment  of  each  arbitrator  at  every  stage 
of  the  proceeding.     Smith  v.  Smith,  28  111.  56. 

Messrs.  Schuyler  &,  Kremer,  for  appellees. 

MoRAN,  P.  J.  Tills  was  a  bill  filed  to  set  aside  an  award 
on  the  ground  that  complainant,  who  was  a  party  to  the  sub- 
mission, was  not  notified  of  the  time  and  place  of  hearing  by 
the  arbitrators,  and  not  notified  by  them  or  any  other  person 
to  produce  his  witnesses  before  them.  To  the  bill  a  plea  was 
filed  alleging  that  the  arbitrator  did  appoint  a  tune  and  place, 
and  that  complainant  had  knowledge  thereof,  and  could,  if  he 
saw  fit,  have  been  present  with  his  witnesses,  and  traversing 
all  the  statements  of  the  bill  in  that  regard. 

The  subject-matter  of  the  arbitration  was  a  question  of 
liability  for  a  collision  which  occurred  between  a  vessel  belong- 
ing to  complainant  and  another  vessel,  while  said  complainant's 
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vessel  was  being  towed  into  the  port  of  Chicago  by  a  tug 
owned  by  the  Vessel  Owners'  Towing  Company. 

It  is  very  clear  from  the  evidence  that  the  arbitrators  never 
gave  complainant  any  notice  of  the  time  or  place  of  hearing, 
or  any  notice  to  produce  his  witnesses  before  them.  One  of 
the  arbitrators  testified  that  he  did  not  notify  the  complainant 
when  he  commenced  taking  testimony,  and  that,  in  fact,  he 
would  not  notify  him,  as  he  did  not  consider  it  his  duty  to 
notify  him  or  any  of  the  principals.  He  did  not  notify  com- 
plainant of  the  time  when  the  testimony  was  taken,  or  that 
the  arbitration  was  going  on.  He  further  testified  that  the 
arbitrators  did  not  care  about  inviting  the  principals. 

Morse  in  his  work  on  Arbitration  and  Award,  at  page  118, 
says:  "In  the  United  States  the  duty  of  giving  notice  of  the 
time  and  place  of  hearing  seems  to  belong  to  the  arbitrators. 
They  have  it  in  charge  to  see  that  sufficient  notification  is 
made  to  each  party,  though  the  manner  in  which  it  shall  be 
made  *  *  *  may  apparently  be  selected  by  them  at 
their  own  option.  It  is  the  fact  of  notice  which  alone  appears 
to  be  essential.  *  *  *  The  necessity  that  by  some 
means  or  other  sufficient  notice  should  be  actually  brought 
home  to  all  parties,  is  absolutely  imperative.  If  there  has 
not  been  such  notice,  there  can  not  be  a  legal  hearing  nor  a 
valid  award." 

The  decided  cases,  so  far  as  we  have  been  able  to  examine 
them,  seem  to  fully  support  the  foregoing  statement  of  the 
law.  It  was  said  by  the  Supreme  Court  of  Maryland,  in  Wil- 
son V.  Boor,  40  Md.  488,  "  it  would  be  in  utter  subversion  of 
the  principles  of  enlightened  jurisprudence  to  hold  that  arbi- 
trator selected  by  the  parties  for  the  determination  of  their 
disputes  have  the  power  to  disregard  such  a  vital  and  cardinal 
principle  in  the  administration  of  justice,  as  to  undertake  to 
discharge  their  duties  without  notice  to  the  parties  of  the 
hearing  and  fair  opportunity  of  trial." 

In  Curtis  v.  Sacramento,  64  Cal.  102,  the  court  said:  "It  is 
true  as  has  been  urged,  that  an  award  is  the  judgment  of  the  tri- 
bunal selected  by  the  parties  to  the  submission;  but  greater 
effect  can  not  be  given  to  it  than  is  given  by  law  to  the  judg- 
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inent  of  the  inferior  court  As  an  inferior  tribunal,  the 
authority  of  the  arbitrators  was  limited  by  the  agreement  of 
submission,  and  the  agreement  can  not  be  interpreted  to  author- 
ize the  i^laintiffs  to  institute  an  ex  parte  hearing  before  the 
arbitrators.  The  riglit  to  notice  of  a  time  and  place  for  a 
hearing  upon  the  matter  submitted  was  implied  in  the  agree- 
ment to  submit,  unless  it  was  expressly  waived  by  the  terms 
of  the  submission." 

In  Wood  V.  Helme,  14  R.  I.  329,  it  is  said:  "Without 
question  it  was  the  duty  of  the  arbitrators  under  the  submis- 
sion in  this  case,  to  give  due  notice  to  the  parties  of  the  time 
and  place  of  hearing  the  cause  before  proceeding  therein.  * 
*  *  Furthermore,  the  plainest  principles  of  justice  require 
this.  It  was  a  judicial  proci^eding  directly  affecting  tlie  inter- 
ests of  both  parties  to  the  submission  ;  and  the  very  first  step 
in  all  proceedings  of  this  sort,  is  to  give  proper  notice  to  the 
parties  of  the  time  and  place  of  hearing  or  trial ;  and  until  this 
is  done  no  jurisdiction  to  act  is  acquired."  And  in  Jordan 
V.  Hyatt,  3  Barb.  288,  the  court,  in  speaking  of  the  award 
made  without  the  appointment  of  a  time  and  place  for  hearing 
and  without  notice,  said:  "It  is  the  nature  of  the  judgment  of 
an  inferior  court  which  has  not  obtained  jurisdiction  of  the 
jiarties.  It  is  not  necessary  to  show  fraud  or  corruption  in 
such  a  case  to  set  aside  an  award.  The  arbitrators  are  bound 
to  give  the  parties  an  opportunity  of  being  heard  in  relation 
to  the  matter  submitted;  and  without  this  they  liave  no 
authority  to  decide  the  question  in  controversy."  See  also 
the  following:  Ingraham  v.  Whitmore,  75  111.  24;  Elmen- 
dorf  V.  Harris,  23  Wend.  628;  Lutz  v.  Lithicum,  8  Pet  178; 
Bullit  V.  Musgravc,  3  Gill.  31 ;  Webber  v.  Ives,  1  Tyler  (Yt.) 
442 ;  Frey  v.  Yanlear,  1  Serg.  &  R  433 ;  6  Wait's  Actions 
and  Defenses,  522,  523,  and  cases  there  cited. 

It  is  contended  in  this  case,  however,  that  while  the  arbiti'a. 
tors  did  not  give  or  cause  to  be  given  to  complainant  any 
notice,  yet  he  knew  that  the  arbitration  was  going  on  and 
could  have  appeared  before  the  arbitrators  in  person,  and  it  is 
said  that  the  captain  of  his  vessel  appeared  before  the  arbitra- 
tors and  brought  some  of  the  crew  as  witnesses,  and  that  the 


First  District — October  Term,  1887.      507 

Taylor  v.  Vessel  Owners'  Towing  Company. 

arbitrators  heard  all  the  evidence  which  the  captain  produced 
to  them. 

It  is  disclosed  in  the  evidence  that  complainant's  captain  and 
crew  were  examined  by  the  arbitrators  as  to  the  circumstances 
of  the  collision,  but  complainant  swears  that  he  never  author- 
ized the  captain  to  appear  before  them,  and  that  he  did  not 
know  that  he  had  appeared  till  after  notice  of  the  award  was 
given  him. 

Higgio,  who  was  president  of  the  Yessel  Owners'  Towing 
Company  and  was  looking  after  the  interests  of  his  company 
in  the  arbitration  as  the  adversary  of  complainant,  testifies  that 
he  was  notified  by  the  arbitrators  on  the  25th  of  August, 
that  they  would  meet  the  next  morning  at  the  office  of  said 
company,  and  that  he  met.  complainant  on  the  sidewalk  and 
notified  him  that  they  would  so  meet. 

Complainant  denies  that  Higgie  gave  him  any  such  notice,  ^ 
but  admits  that  he  asked  Higgie  on  one  occasion  about  the 
arbitration,  and  when  he  would  bring  h's  witnesses,  and  was 
told  that  the  arbitrators  were  then  in  his  (BLiggie's)  private 
office  hearing  testimony. 

We  have  found  no  case  which  holds  that  notice  informally 
given  by  an  adversary  will  be  sufficient,  unless  such  notice  is 
acted  on  and  the  party  appears  before  the  arbitrators  and 
takes  part  in  the  hearing.  If  a  party  appears  before  the  arbi- 
trators and  participates  in  the  hearing  without  objection,  then 
it  does  not  matter  how  the  notice  of  the  meeting  or  the  knowl- 
edge that  the  arbitration  is  in  progress  reaches  him.  The 
object  of  notice  is  to  give  the  party  an  opportunity  to  be 
present,  and  hear  what  testimony  is  brought  before  the  arbi- 
trators by  his  opponent,  and  to  present  his  own  case  to  them. 

A  party  may,  of  course,  waive  notice  and  appear  before 
the  arbitrators  on  casual  or  accidental  information  that  the 
inquiry  is  proceeding,  but  he  can  not  be  held  hound  to  appear 
on  such  casual  information,  and  if  he  does  not  appear,  no 
notice  having  been  given  him  by  the  arbitrators,  he  can  not 
be  held  bound  by  the  award. 

There  is  evidence  tending  to  show  that  appellant  said  that 
his  captain  would  represent  his  case  before  the  arbitration,  but 
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there  is  no  evidence  that  he  ever  told  the  arbitrators  so.  All 
the  testimony  that  tends  to  show  that  appellant  was  actually 
represented  by  his  captain  upon  thq  hearing,  comes  from  his 
adversary.  The  arbitrator  who  testifies  states  that  he  sup- 
posed the  captain  was  representing  appellant,  but  he  was  not 
told  so  by  appellant,  or  by  the  captain. 

The  captain  did  appear  before  the  arbitrators  when  the  tes- 
timony of  the  crew  of  appellant^  vessel  was  taken,  but  it  does 
natapj)ear  who  notified  the  captain  or  crew  to  be  present,  nor 
does  it  appear  that  the  captain  was  present  when  the  testimony 
of  complainant's  opponents  was  heard. 

It  is  very  obvious  that  the  arbitrators  wholly  misconceived 
their  duty  in  the  matter  of  giving  notice;  that  they  did  not 
regard  it  as  necessary  to  give  notice,  and  that  they  gave  no 
notice  to  appellant.  Such  being  the  case  the  acquiescence  of 
,  appellant  and  the  waiver  by  him  should  be  shown  to  be  clear 
and  unequivocal.  The  action  of  his  captain  is  set  up  against 
him  as  an  estoppel,  and  such  an  estoppel  must  be  clearly  estab- 
lished. 

There  is  another  objection  to  the  validity  of  the  award.  It 
appears  that  pending  the  inquiry  one  of  the  arbitrators  left  the 
city,  and  while  he  was  absent  Iliggie  applied  to  the  other  arbi- 
trator to  take  the  testimony  of  a  witness  who  was  desirous'  of 
going  away.  The  testimony  was  taken  and  reduced  to  writing 
by  tlie  one  arbitrator,  and  was  considered  by  both  arbitrators 
in  making  up  the  award.  It  is  a  fundamental  rule  of  arbitra- 
tions that  the  arbitrators  must  act  together,  and  they  can  not 
take  testimony  separately,  unless  by  the  expressconsent  of  the 
parties  to  the  submission.  "They  must  each  be  present  at 
every  meeting,  and  the  witnesses  and  the  parties  must  be  exam- 
ined in  the  presence  of  all,  for  the  parties  are  entitled  to  have 
recourse  to  the  arguments,  experience  and  judgment  of  each 
arbitrator,  at  every  stage  of  the  proceedings,  brought  to  bear 
on  the  minds  of  his  fellow-judges,  so  that  by  conference  they 
shall  naturally  assist  each  other  in  arriving  at  a  just  conclusion." 
Smith  V.  Smith,  28  III.  56. 

Ti'ue,  Hiffgie  swears  that  he  asked  appellant  to  consent  that 
\  one  arbitrator   should  take  the  witness'  testimony,  and  that 
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lie  agreed  to  it,  but  this  is  positively  denied  by  appellant.  The 
arbitrator  swears  that  it  was  he  suggested  to  Iliggie  that  he 
would  take  the  testimony  of  the  witness,  and  it  nowhere  ap- 
pears that  the  arbitrator  was  informed  by  Higgie  that  appel- 
lant consented  to  it.  Upon  this  evidence  wo  are  unable  to 
iiiid  that  appellant  consented  that  said  witness  might  be  exam- 
ined by  one  arbitrator.  This  irregularity  is  of  itself  sufficient 
to  invalidate  the  award.  Morse  on  Arbitration,  151-2,  and 
cases  cited;  National  Bank  v.  Donaghan,  30  Hun,  29. 

The  whole  proceeding  in  the  case  at  bar  seems  to  have  been 
very  loose  on  the  part  of  the  arbitrators,  and,  while  they  were 
not  guilty  of  intentional  wrong,  they  clearly  misapprehended 
their  duty.  Awards  will  be  sustained  where  only  mere  irreg- 
ularities are  urged  against  them,  but  where  the  departure 
from  governing  rules  is  such  as  to  deprive  a  party  of  a  fair 
opportunity  to  be  heard,  or  to  permit  a  hearing  in  part  before 
one  only  of  the  two  arbitrators  chosen,  the  award  should  not 
be  allowed  to  stand. 

We  think  the  appellee  failed  to  sustain  its  plea,  and  that 
the  court  should  Jiave  granted  the  prayer  of  the  bill  and  set 
aside  the  award;  and  the  judgment  will  be  reversed  and  the 
case  remanded,  with  directions  to  the  Circuit  Court  to  enter 
Bach  decree. 

lieversed  cmd  remanded. 


'  51 


George  B.  Clapp  and  Vanlora  J.  Clapp 

Anna  Herdman. 

Utal  Property — Statutory  Covenant  of  Seizin — Breaches — Tares — Lien 
^Action  for  Damages— 0ut8tai\ding  Tax  Deed — Measufe  of  Damages — 
Entry  €f  Remittitur  in  this  Court— Evidence — Instructions, 

1.  The  stattitory  covenant  of  seizin  is  in  legal  effect  a  covenant  of  title. 
Unless  the  grantor,  by  his  d^ed,  invests  the  grantee  with  an  indefeasible 
estate  in  the  premises  conveyed,  there  is  a  breach  of  his  covenant  of  seizin, 
for  which  the  grantee  may  at  once  bring  his  action. 
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2.  In  the  case  presented,  tbe  evidence  introduced  in  support  of  the  tax 
deed  is  suHicient  to  show  a  paramount  outstanding  ^title.  The  coUector'a 
return  was  prima  facie  evidence  of  the  assessment  and  the  amount  of  the 
tax. 

3.  Where  a  grantee  has  purchased  an  outstandinsr  title,  the  amount  rea- 
sonably and  in  good  faith  paid  for  it,  provided  it  dops  not  exceed  the  pur- 
chase money  paid  to  the  covenantor,  is  the  measure  of  his  damages. 

4.  A  grantee,  who  has  paid  off  taxes  which  were  a  lien  upon  premises 
when  conveyed  to  him  by  warranty  deed,  may  recover  from  tbe  grantor  the 
amount  so  paid,  with  interest. 

5.  The  entry  of  a  remittitur  is  allowed  in  this  court  in  the  cai;e  pre- 
sented, the  verdict  being  slightly  excessive  because  of  the  admission  of  im- 
proper evidence. 

[Opinion  filed  Marcli  28,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Howard  Hare,  for  appellants. 

A  covenant  of  seizin,  supported  by  a  covenant  of  warranty, 
where  the  covenantee  is  in  possession,  is  not  broken  until 
there  has  been  an  actual  or  constructive  eviction.  Kirkendall 
V.  Keogh,  2  111.  App.  492;  Backus'  Adm'rs  v.  McCoy,  3  Ohio, 
211;  Devore  v.  Sunderland,  17  Ohio,  52;  Dickson  v.  Desire's 
Adm'rs,  23  Mo.  164;  Rawle  on  Covenants  for  Title,  pp.  51, 
73,  74;  Oberhizer  v.  McCullister,  10  Ind.  44;  Baxter  v.  Brad- 
bury, 20  Maine,  260;  Adams  v.  Barnes,  17  Mass.  365;  Black- 
well  on  Tax  Titles,  4th  Ed.,  555. 

The  grantor  should  have  notice  of  an  outstanding  adverse 
claim  of  title.  Harding  v.  Larkin,  41  111.  413;  McConnell  v. 
Downs,  48  111.  271;  Frazer  v.  Board  of  Supervisors,  74 
111.  282. 

No  tax  deed  based  on  any  proceedings,  the  record  of  which 
shall  appear  to  have  been  destroyed,  shall  be  received  in  any 
of  the  courts  of  this  State  rb  prima  J^acie  evidence  of  the  reg- 
ularity of  such  proceedings,  unless  the  person  claiming  there- 
under shall  show  affirmatively  that  each  and  all  of  the  provis- 
ions of  the  law  in  respect  to  the  assessment,  levy,  sale  and 
deed  have  been  in  all  respects  complied  with,  and  no  pre- 
sumption shall  be  indulged  in  favor  of  any  such  tax  deed  or 
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sale,  etc.  1  23,  Ch.  116,  R.  S.  III.;  Gage  v.  Lightburn,  93 
III.  248;  Cottingham  v.  Springer,  88  111.  90;  Dubois  v.  Clam- 
peau,  24  Mich.  360. 

The  plaintiflE  mnst  show  by  competent  evidence  the  value  of 
the  outstanding  tax  titles  or  incumbrances;  the  amount, paid 
by  the  plaintiff  for  such  outstanding  title  or  incumbrance  is  no 
evidence  of  its  value,  in  the  absence  of  all  other  evidence ; 
the  jury  can  not  act  without  proof  as  to  its  value.  Anderson 
V.  Knox,  20  Ala.  156;  Dickson  v.  Desire,  23  Mo.  151 ;  Brady 
V.  Spurck,27  111.478;  Massy  v.  Cram,  1  McCord,689;  Brand 
V.  Foster,  5  Iowa,  289 ;  Bond  v.  Quattlebaum,  5  Iowa,  584 ; 
Hacker  v.  Blake,  17  Ind.  97;  Small  v.  Keeves,  14  Ind.  164; 
Nyce's  Executors  v.  Obertz,  17  Ohio,  77. 

Mr.  William  T.  Blair,  for  appellee. 

These  tax  titles  being  outstanding  at  the  time  of  their  con- 
veyance, adverse  and  hostile  to  appellant's  title,  they  are 
bound  in  this  case  to  affirmatively  make  out  a  perfect  title  in 
themselves;  they  were  bound  to  show  below,  by  a  preponder- 
ance of  evidence,  that  neither  of  these  titles  was  of  any  force 
or  eflFect — either  as  a  conveyance  of  or  a  lien  or  incumbrance 
on  this  land.  Rawle  on  Covenants  of  Title,  p.  57;  Abbott  v. 
Allen,  14  Johns.  247;  Baker  v.  Hunt,  40  111.  264. 

A  seizin  in  fact  is  not  a  fulfillment  of  the  covenant  of  seizin. 
Frazer  v.  Board  of  Supervisors,  74  111.  282. 

It  makes  no  difference  that  the  adverse  title  or  incumbrance 
was  known  to  the  grantee  at  the  time.  Tliese  covenants  are 
deliberately  designed  to  protect  a  grantee  against  such  known  or 
suspected  claims  and  titles.  Wadhams  v.  Innes,  4  111.  App.  642  ; 
Beach  v.  Miller,  51  111.  207;  Long  v.  Moler,  5  Ohio  St.  271. 

The  covenants  of  seizin  and  right  to  convey,  and  against 
incumbrances,  are  in  presenti^BJid  were  violated  in  this  case  as 
soon  as  made.  They  do  not  run  with  the  land ;  nor  is  the 
grantee  required  to  wait  until  evicted.  Richard  v.  Bent,  59  111. 
38;  Jones  v.  Warner,  81  111.  343;  Tone  v.  Wilson,  81  111.  529. 

A  judgment  for  taxes  can  not  be  collaterally  impeached. 
Chicago  Theol.  Sem'y  v.  Gage,  11  Bis.  289;  Cooley  on  Taxa- 
tion (2d  Ed.),  p.  567;  Chestnut  v.  Marsh,  12  111.  173;  Spell- 
man  v.  Curteuius,  12  111.  409. 
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The  collector's  report  \s  prima  facie  QwidGndQ  that  the  land 
has  been  pro|X5rlj  assessed,  the  tax  duly  levied,  and  that  it  is 
not  paid,  and  is  snfhcient  to  authorize  the  judgment.  Exten- 
sion of  the  tax  of  this  same  year,  1870,  expressly  passed  upon 
in  the  last  case  cited  below,  precisely  in  jK>int.  Buck  v. 
People,  78  111.  560;  Chiniquy  v.  People,  78  111.  570;  Pike  v. 
People,  84  111.  80;  Hosnier  v.  People,  96  111.  58. 

A  grantor  who  has  given  a  covenant  of  seizin  or  against 
incumbrances  is  not  entitled  to  any  notice  whatever,  if  he  has 
violated  his  covenant  He  may  be  "called  upon  at  any  time 
after  the  execution  of  the  deed,  and  at  the  caprice  of  his  cov- 
enantee, to  make  out  a  perfect  title  affirmatively."  Abbott  v. 
Allen,  14  Johns.  247;  Baker  v.  Hunt,  97  111.  620;  Claycorab 
V.  Munger,  51  111.  373. 

A  covenantee  is  entitled  to  damages  to  the  extent  of  the 
injury  sustained  by  him  by  reason  of  his  grantor's  violation  of 
his  covenant     King  v.  Gilson,  32  111.  348. 

If  it  is  an  incumbrance,  and  he  has  removed  it,  he  may 
recover  the  sum  paid  for  the  purpose,  with  interest  Willetta 
V.  Burgess,  34  111.  494. 

MoRAN,  P.  J.  An  action  of  covenant  was  brought  by  appel- 
lee to  recover  from  appellants  for  certain  taxes  which  were  a 
lien  on  a  lot  conveyed  to  her  by  appellants,  and  which  she  had 
paid,  and  also  for  money  paid  by  her  to  purchase  a  tax  title 
which  was  outstanding  against  the  lot  Appellants  conveyed 
to  appellee  on  July  20, 1882,  a  lot  situate  in  the  City  of  Chi- 
cagc»,  a  particular  description  of  which  it  is  not  material  to 
set  out. 

The  conveyance  was  by  the  statutory  form  of  warranty 
deed,  and  appellee  went  into  possession  of  the  premises  npon 
the  delivery  of  the  deed  to  her.  The  taxes  for  the  year  1882 
became  a  lien  on  the  lot  on  the  first  day  of  May  of  said  year, 
by  force  of  the  statute,  and  were,  therefore,  an  incumbrance 
which  appellants  were  bound  to  discharge.  They  having 
failed  to  do  so,  it  was  appellee's  right  to  pay  off  the  incum- 
brance and  appellants  were  clearly  liable  to  her  under  the  im- 
plied covenant  against  incumbrances  in  their  deed,  for  the 
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amount  paid  by  her  to  discharge  said  incumbrance,  and  inter- 
est thereon  from  the  date  of  such  payment  to  the  date  of 
judgment 

Appellee  recovered,  however,  not  only  the  taxes  of  1882 
and  interest  thereon,  but  in  addition  thereto  the  sum  of  $500, 
paid  by  her  to  purchase  a  tax  title  existing  upon  the  lot  by 
virtue  of  a  tax  deed,  executed  by  the  County  Clerk,  upon  a 
sale  made  for  taxes,  in  October,  1884,  in  pursuance  of  a  judg- 
ment against  said  lot,  upon  a  report  of  the  collector  made  of 
the  delinquent  taxes  of  1873,  and  of  prior  years,  including 
1870.  Tlie  judgment  against  the  lot  in  question  was  for  the 
taxes  of  1873,  and  for  the  tax  of  1870,  but  the  tax  of  1873 
was  paid  before  sale,  and  the  lot  was  sold  for  the  1870  tax, 
amounting  to  $19.33,  and  a  certificate  issued,  and  within  a  year 
after  the  expiration  of  the  time  of  redemption,  and  on  Sep- 
.tember  3, 1877,  a  deed  was  executed  to  the  purchaser  at  the 
sale. 

The  main  contention  of  appellant  is  based  on  objections  to 
this  tax  title  and  to  the  recovery  by  appellee  of  the  money 
paid  by  her  to  purchase  it  in. 

The  deed  which  appellants  executed  to  appellee  must,  by 
the  terms  of  the  statute,  be  held  to  contain  a  covenant  that  at 
the  time  of  the  making  and  delivery  thereof,  they  were  "law- 
fully seized  of  an  indefeasible  estate  in  fee  simple  in  and  to  the 
premises  therein  described,  and  had  good  right  and  power  to 
convey  the  same." 

This  is  more  comprehensive. than  the  ordinary  covenant  of 
seizin  as  used  in  common  law  conveyancing,  and  is  not  satis- 
fied by  the  seizin  in  fact,  or  actual  possession  by  the  grantor 
and  a  delivery  of  such  seizin  or  possession  to  the  grantee.  The 
statutory  covenant  of  seizin  is  in  legal  eflFect  a  covenant  of 
title,  and  though  the  maker  of  such  covenant  puts  the  cove- 
nantee in  the  possession  of  the  premises  conveyed,  yet  unless  by 
his  deed  he  invests  him  with  an  indefeasible  estate  in  the  prem- 
ises his' covenant  of  seizin  is  broken,  and  the  covenantee  has 
the  right  to  at  once  bring  his  action  for  the  breach.  4  Kent's 
Com.  472;  Greenly  v.  Wilcox,  2  Johns.  1;  Brandt  v.  Foster, 
5  Iowa,  286. 
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It  is  not  necessary  to  allege  or  prove  an  ouster  or  eviction; 
it  is  sufficient  to  negative  the  words  of  the  covenant  and  to 
prove  that  the  grantor  did  not  have  title  to  the  land  at  the 
time  of  the  conveyance.  Eichert  v.  Snyder,  9  Wend.  416; 
4  Kent's  Com.  479. 

The  burden  of  proof  was  upon  appellee  to  establish  that 
the  outstanding  title  was  paramount,  and  it  is  asserted  by  ap- 
pellant's counsel  that  she  failed  to  meet  this  requirement  of 
the  case.  We  have  examined  the  proof  introduced  in  support 
of  the  tax  deed  issued  by  the  County  Clerk  to  Asahel  Gage, 
dated  September  3,  1877,  and  we  are  of  opinion  that  by 
said  deed  Gage  obtained  a  valid  tax  title  to  said  premises. 
The  proof  shows  a  valid  precept,  judgment  and  affidavit,  and 
upon  the  said  tax  deed  ejectment  could  have  been  maintained 
against  appellants  for  said  lot  at  the  time  they  conveyed  it, 
and  against  appellee  at  the  time  she  purchased  the  tax  title. 
The  only  objection  seriously  urged  against  said  tax  title  is  that 
there  is  no  proper  evidence  to  show  that  the  lot  was  assessed 
for  the  taxes  of  1870,  for  which  it  was  sold,  or  to  show  the 
amount  for  which  it  was  assessed. 

The  collector's  return  has  been  held  to  be  prima  facie  evi- 
dence of  the  legality  of  the  tax  and  of  its  assessment  and  levy, 
and  that  it  is  due  and  unpaid.  Chiniquy  v.  People,  78  III. 
670 ;  Pike  v.  People,  84  111.  80 ;  O.  &  M.  Ry.  Co.  v.  People, 
119  111.  207. 

There  being  no  contrary  evidence  the  prima  facie  proof 
funiished  by  the  collector's  report,  was  sufficient  evidence  of 
the  assessment  and  of  the  amount  of  the  tax. 

Appellee  having  shown  a  paramount  outstanding  title,  and 
that  she  had  purchased  the  same,  what  was  the  measure  of 
her  damages?  For  a  total  breach,  the  damage  is  the  consider- 
ation money  and  interest;  but  if  the  grantee  has  lost  less,  as 
where  the  covenant  is  broken  as  to  a  portion  only  of  the  land 
conveyed,  the  damages  are  limited  to  the  actual  injury  sus- 
tained. The  consideration  money  and  interest  is  the  extent  to 
which  damages  can,  under  any  circumstances,  be  recovered  for 
a  breach  of  this  covenant.  The  consideration  money  is  one 
extreme,  and  nominal  damages  the  other.    Between  these 
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extremes  the  damages  will  be  determined  by  various  cii-cum- 
ptances,  and  where  the  paramount  title  has  been  bought  in  by 
t!ie  covenantee,  the  amount  reasonably  paid  for  it,  provided  it 
does  not  exceed  the  purchase  money  paid  to  the  covenantor, 
is  held  by  all  the  authorities  to  be  the  proper  limit  of  the 
recovery.  Eawle  on  Gov.  of  Title,  Sec.  198;  Spring  v.  Chase, 
22  Maine,  505 ;  Price  v.  Deal,  90  N.  C.  295 ;  Anderson  v. 
Knox,  '/O  Ala.  160. 

The  case  last  cited  was  reversed  because  the  trial  Judge  told 
the  jury  that  in  the  absence  of  any  other  evidence  as  to  the 
value  of  the  outstanding  title  they  might  take  the  amount  paid 
by  the  plaintiff  as  evidence  of  such  value.  Tliat  case  is  relied 
on  by  appellants,  and  it  is  urged  that  in  the  case  at  bar  the 
Jury  had  no  evidence  before  them  as  to  the  reasonable  value 
of  the  tax  title,  save  the  amount  paid,  which  is  no  evidence  on 
that  point,  and,  therefore,  the  verdict  is  not  based  on  evidence 
and  must  be  set  aside. 

If  in  this  case,  as  in  that  one,  the  jury  had  been  misdirected 
by  the  court  on  the  point,  there  might  be  a  basis  for  counsel's 
position.  But  here  the  jury  were  properly  instructed  that 
they  must  find  tliat  the  sum  paid  for  the  title  was  a  just  and 
reasonable  amount,  and  that  the  plaintiff  acted  in  good  faith  in 
buying  in  the  title,  in  order  to  allow  plaintiff's  demand.  We 
think  the  jury  had  before  them  evidence  from  which  they 
might  well  find  that  the  amount  paid  for  the  tax  title  was  the 
price  thereof.  There  was  proof  of  the  situation  of  the  lot 
and  the  market  value  thereof,  as  well  as  the  amount  which 
appellee  paid  to  appellant  for  it,  on  the  assumption  that  she 
was  obtaining  a  valid,  merchantable  and  indefeasible  title. 
From  this  proof  the  jury  could  readily  conclude  whether  the 
snm-of  $500  was  a  reasonable  amount  to  pay  for  the  outstand- 
ing paramoimt  title,  and  the  evidence,  showing  the  negotiation 
by  appellee  for  the  purchase,  furnished  proof  that  she  fairly 
and  necessarily  paid  that  amount,  for  the  holder  of  the  tax 
title  would  not  sell  for  a  less  sum.  The  jury  adopted  the 
measure  of  damages  that  was  just  and  fair,  and  allowed  appel- 
lee only  the  amount  which  she  actually  paid  out  for  the  tax 
deed,  and  the  amount  paid  for  the  taxes  of  18S2,  with  interest 
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Messrs.  Lyman  M.  Painb  and  C.  C.  &  C.  L.  Bonnet,  for 

plain tiflf  in  error. 

While  it  may  be  true  that  ordinarily  the  pnixhaser  from  a 
patentee,  or  from  a  licensee  duly  authorized,  takes  themaeliine 
free  from  all  claim  for  royalty  or  for  damages  for  infringe- 
ment, and  with  full  and  perfect  right  to  use  the  machine  any- 
where, or  sell  it  anywhere,  still  that  is  not  the  position  of 
defctidant  in  error  in  this  case. 

After  tlie  agreement  between  Walker  and  Pratt  had  been 
made  a   ])art   of  the   records   of  tlie  Circuit  Court  of  Cook 
County,  and  after  the  same  agreement  had  been  embodied  in 
the  assignment  from  .Walker  to  Pratt,  and  had  been  made  a 
part  of  the  records  of  the  Patent  Office,  it  is  absolutely  cer- 
tain that  defendant  in  error  could  not  then  purchase  a  machine 
from  Walker  in  Milwaukee,  and  by  so  doing  gain  any  right 
whatever  to  sell  or  use  such  machine  in  Chicago.     It  isaduiit^ 
ted  in  this  record  that  the  purchase  of  the  knitting  machines  I 
by  Cameron,  and  the   use  by  defendant  in  error,  were  made/ 
with   full  knowledge  of  the  rights  of  plaintiff  in  error,  as/ 
assignee  of  B.  P.  Pratt 

The  sale  was  not  unrestricted.  Walker  took  the  machines 
under  an  express  limitation  that  they  should  be  used  only  in 
such  territory  as  should  fall  to  him  in  a  division  of  Statcp. 
That  limitation  was  made  known  to  the  world  by  filing  in  the 
Circuit  Court  of  Cook  Countv,  and  also  in  the  Patent  Office  in 
Washington.  It  was  a  burden  upon  the  title  of  Walker  in 
the  machines,  and  the  rule  of  caveat  einptor  applies  with  full 
force  to  the  present  ownership  of  defendant  in  error.  A 
few  knitting  machines  can  supply  the  demand  of  the  world, 
while  each  family  is  a  possible  purchaser  of  a  sewing  machine. 
The  enjoyment  of  the  monopoly  in  sewing  machines  is  derived 
from  the  restricted  sale  of  machines,  while  in  knitting  machines 
the  enjoyment  comes  through  the  restricted  use  of  machines. 

Walker  was  to  have  the  machinery  of  the  firm  at  its  cost 
price,  including  the  machines  in  question,  to  use  if  he  chose, 
or  to  dispose  of  if  he  saw  fit.  But  when  the  patent  under 
which  those  machines  were  built  was  equally  divided,  unques- 
tionably the  freedom  to  use  the  machines  containing  the  patent 
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was  restricted  to  such  States  as  should  fall  to  Walker  in  the 
equal  division.  The  words  mean  no  more  than  that  such 
machines  should  be  free  from  all  future  claims  for  royalty  by 
Pratt,  and  that  Walker  was  to  be  accountable  in  the  partner- 
ship  settlement  for  their  cost  only,  and  not  at  all  for  their  use,  if 
he  continued  to  use  them,  nor  for  their  selling  price,  if  he 
should  conclude  to  sell  them.  Such  construction  gives  effec* 
to  all  the  provisions  of  the  agreement,  and  thus  the  equal 
division  of  the  patent  was  not  a  mere  trap  to  ensnare  Pratt 
into  a  partnership  settlement 

Messrs.  Merriam  &  Whipple,  for  defendant  in  error. 
In  Adams  v.  Burke,  17  Wall.  453,  the  United  States  Supreme 
Court,  defining  the  rights  under  letters- patent  for  inventions, 
say:  '*The  right  to  manufacture,  the  right  to  sell  and  the  right 
to  use  are  each  substantive  rights,  and  may  be  granted  or  con- 
ferred separately  by  the  patentee.  But  in  the  essential  nature 
of  things,  when  the  patentee  or  person  having  his  rights  sells 
a  machine  or  instrument  whose  sole  value  is  in  its  use,  he 
receives  the  consideration  for  its  use,  and  he  parts  with  the 
right  to  restrict  that  use." 

Pratt  did  this  when  he  disposed  of  his  interest  in  these 
machines  to  Walker,  and  received  his  pay  for  them.  The 
predicament  is  not  changed  because  he  sold  merely  for  the 
cost  price. 

In  the  Paper  Bag  Machine  Cases,  105  United  States,  771, 
the  same  court  hold:  "Power  to  sell  the  machine  and  transfer 
the  accompanying  right  of  use  is  an  incident  of  unrestricted 
ownership."     See,  also,  Birdsell  v.  Shaliol,  112  U.  S.  478. 

A  grant  of  an  exclusive  right  to  make,  use  and  sell  a  patented 
invention  within  a  particular  part  of  the  United  States,  con- 
fers the  right  to  use  anywhere  within  the  United  States,  those 
specimens  of  that  invention  which  are  made  and  sold  under 
the  grant  and  within  the  territory  covered  thereby.  Adams 
V.  Burke,  17  Wall.  453;  McKay  v.  Wooster,  3  Off.  Gaz.  441; 
Eoosevelt  v.  Western  Electric  Co.,  20  Fed.  Eep.  724;  Holli- 
day  V.  Matheson,  24  Fed.  Eep.  185. 
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M0BA17,  P.  J.  Walker,  by  the  agreement  with  Pratt,  ob- 
tained a  complete  title  to  the  patented  machines,  andj^hile,' 
because  of  the  terms  of  his  contract,  he  might  be  prevented 
from  operating  those  machines  or  any  other  made  under  the 
same  patent  in  the  manufacture  of  goods  in  the  State  of  Illi- 
nois, it  by  no  means  follows  that  persons  to  whom  he  sold  said 
machines  were  not  at  liberty  to  use  them  for  the  purpose  for 
which  they  were  constructed  anywhere  within  the  United 
States^ 

When  a  patented  machine  passes  from  the  patentee  to  the 
hands  of  a  purchaser,  it  is  no  longer  within  the  limits  of  the 
monopoly.  It  becomes  the  purchaser's  private  property,  and 
he  must  be  held  by  the  purchase  to  have  obtained  the  right 
to  use  such  machine  in  the  most  unrestricted  sense.  Bloomer 
V.  McQiiewan,  14  How.  539;  Adams  v.  Burke,  17  Wall.  455. 

The  purchase  of  the  machines  by  Cameron  from  Walker 
was  a  lawful  purchase,  and  Cameron  became  the  lawful  owner 
of  them,  for  he  traced  his  title  to  the  machines  directly  from 
said  owners  of  the  patent,  and  being  the  lawful  owner  of  them, 
he  or  his  vendee  could  remove  them  to  any  State,  and  could 
use  them  wherever  he  desired. 

'The  agreement  of  Walker  not  to  manufacture  the  knit  goods 
in  Illinois,  was,  if  binding,  only  binding  on  him  as  his  personal 
contract.  LSuch  contract  did  not  in  any  manner  attach  itself 
to  the  machines,  or  run  with  the  property  in  them  as  a  cove- 
nant against  their  being  used  in  Illinois,  which  could  be  held 
binding  on  Walker's  vendee,  f  The  right  of  plaintiff  in  error 
to  restrain  the  manufacture  of  knit  goods  does  not  depend  on 
the  patent.  Tlie  patent  is  not  upon  tlie  goods,  but  upon  the. 
machine.  Hence,  every  one  wTbo  owns  a  machine  may  manu- 
facture the  knit  goods  in  Illinois,  provided  he  has  not,  by  con- 
tract, a^rfifid  pv^ti  ^^^  ^^  *^^  ^ 

It  is  \erj  clear  that  defendant  in  error  never  made  such  an 
agreement,  and  we  are  wholly  at  a  loss  for  any  reason  for  en- 
forcing Walker's  agreement  against  him. 

The  judgment  of  the  Circuit  Com*t  is  not  erroneous,  and 
must  therefore  be  affirmed. 

Judgment  affirmed. 
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Franklin  Sawyer 

V. 

Susanna  Martins. 

Personal  InjuHes — Action  for  Damages — Respondeat  Superior — Evi* 
dence. 

1.  The  mnzim,  respondeat  superior,  only  applies  to  acts  of  a  servant 
done  in  the  course  of  his  employment,  and  while  engaged  in  the  business  of 
his  master. 

2.  In  an  action  to  recover  damages  for  personal  injuries,  it  is  held: 
That  the  verdict  is  not  supported  by  the  evidence;  and  that  the  defendant 
is  not  liable,  the  person  or  persons  whose  negligence  caused  the  injury  com- 
plained of  not  having  been  in  his  employment  or  engiiored  in  the  prosecu- 
tion of  his  business  when  the  plaintiif' s  son  was  injured,  or  in  the  matter 
out  of  which  the  injury  grew, 

[Opinion  filed  March  28, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgkld,  Judge,  presiding. 

Mr.  Joseph  Weight,  for  appellant 

Mr.  Punt  B.  Smith,  for  appellee. 

Bailey,  J.  This  was  an  action  on  the  case,  brought  by 
Susanna  Martins  against  Franklin  Sawyer  and  Charles  D. 
Kockwood  to  recover  damages  for  loss  of  services  and  ex- 
penses sustained  by  reason  of  an  injury  to  her  minor  son, 
Thomas  B.  Martins,  caused,  as  is  alleged,  by  the  negligence 
of  the  defendant's  servants.  The  plaintiff's  son  was- injured 
by  the  fall  of  a  sign-board  which  certain  persons  were  engaged 
in  tak  ng  down  from  the  Kinzie  Street  front  of  a  building  be- 
longing to  defendant  Sawyer,  situated  on  the  northeast  corner 
of  Kinzie  Street  and  Dearborn  Avenue,  Chicago.  The  jury 
found  both  the  defendants  guilty,  but  assessed  separate  dam- 
ages, the  damages  assessed  against  defendant  Sawyer  being 
$275,  and  those  assessed  against  defendant  Bockwood  being 
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$25.  The  plaintiff  wad^  thereupon  permitted  to  discontinue 
her  suit  as  to  defendant  Eockwood  and  judgment  was  rendered 
upon  the  verdict  against  defendant  Sawyer  for  $275  and  costs. 

The  facts,  as  shown  by  the  evidence,  are  these:  For  some 
time  prior  to  the  injury  to  the  plaintiff's  son,  the  second  story 
of  said  building  had  been  occupied  by  the  firm  of  Z.  Cobb  & 
Sons  as  their  ]>lace  of  business.  On  the  last  day  of  May,  1885, 
the  lease  to  said  firm  having  expired,  they  vacated  said  prem- 
ises, leaving  two  sign-boards  attached  to  the  second  story  of 
the  building,  one  on  the  Dearborn  Avenue  front  and  the  other 
on  the  Kinzie  Street  front.  .  A  few  days  after  they  moved 
out,  defendant  JJockwood,  who  occupied  premises  across  the 
street  from  said  building,  had  a  conversation  with  defendant 
Sawyer,  in  which  he  asked  him  who  the  signs  belonged  to. 
Sawyer  said  that  they  did  not  belong  to  him,  but  to  Z.  Cobb 
&  Sons,  but  that  the  foreman  of  that  firm  bad  said  to  him, 
that  if  anybody  would  take  them  down  he  might  have  them. 
Rockwood  then  said  that  he  thought  he  would  take  them. 
Sawyer  replied  that  they  did  not  belong  to  him,  and  it  would 
be  all  right  if  he,  Rockwood,  should  take  them  do\m. 

The  foregoing  is  tlie  conversation  substantially  as  testified 
to  by  Sawyer.  Eockwood's  version  of  it  is  not  materially 
different.  He  says :  "  I  asked  him  why  Z.  Cobb  &  Suns  did 
not  take  the  signs  away.  He  said  they  left  them  there  and 
said  anybody  could  have  them.  Said  he,  'Have  you  any 
use  for  them?'  'Well' said  I,  'I  think  I  can  use  them.' 
'Well,'  said  he,  ^you  can  have  them,  and  when  the  boys  have 
time,  take  them  down.'  " 

On  the  11th  day  of  May,  1885,  a  few  days  after  this  con- 
versation, Anderson  and  Kelly,  two  of  Rock  wood's  employes, 
went  over  to  Sawyer's  building  to  take  the  signs  down.  The 
only  evidence  of  any  directions  by  either  of  the  defendants 
to  them  or  any  one  else  to  take  down  the  signs  is  in  Ander- 
son's testimony,  who  swears  that  about  an  hour  before  they 
went  over,  Rockwood  told  them  that  they  were  to  take  tlie 
signs  down  when  they  got  to  it.  Sawyer's  testimony  is  clear 
and  explicit  that  he  gave  no  directions  to  any  one  to  take  them 
down,  and  had  nothing  to  do  with  the  matter,  and  did  not 
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know  that  his  son  or  any  person  in  liis  employ  was  present  as- 
sisting in  the  enterprise,  and  in  this  his  evidence  is  in  no  way 
contradicted.  It  appears,  however,  that  one  of  Sawyer's  sons, 
a  boy  about  fifteen  years  old,  went  over  to  the  building  with 
Anderson  and  Kelly  and  assisted  in  taking  down  the  signs. 
There  is  also  some  evidence  tending  to  show  that  another  per- 
son, then  in  Sawyer's  employ,  was  present.  Kelly  testifies 
that  such  was  the  fact  though  he  is  unable  to  identify  the  per- 
son or  give  his  name,  while  Anderson  testifies  that  only  he, 
Kelly  and  young  Sawyer,  were  present  or  had  anything  to  do 
with  taking  down  the  signs. 

The  sign  on  the  Dearborn  Avenue  front  was  safely  detached 
from  the  building,  and  while  that  sign  was  bsing  taken  inside 
the  building  and  laid  down  by  the  others  present,  Anderson 
undertook  to  detach  the  other  sign  without  assistance,  and  in 
doing  so  he  let  it  fall  to  the  sidewalk  below,  and  in  its  fall  it 
struck  the  plaintiff's  son  and  broke  one  of  his  legs  and  other- 
wise injured  him. 

We  are  unable  to  see  how,  upon  the  foregoing  facts, 
defendant  Sawyer  can  be  held  to  bo  liable.  The  utmost  effect 
that  can  be  given  to  his  conversation  with  Rockwood  is,  that 
he  thereby  gave  Rockwood  a  license  to  enter  upon  his  build- 
ing and  remove  the  sign,  but  the  removal,  when  it  was  under- 
taken by  Rockwood,  was  not  Sawyer's  enterprise,  nor  was  it, 
undertaken  in  his  interest  or  for  his  benefit  It  was  a  matter 
in  respect  to  which  he  was  a  mere  stranger,  Nor  does  it, 
seem  to  be  important  that  his  son,  or  one  of  his  employes,  was 
present  assisting  in  taking  down  the  signs,  so  long  as  neither! 
of  them  was  there  by  his  direction  or  authority,  or  in  the  per- 
formance of  any  act  pertaining  to  his  employment.  The 
maxim,  respondeat  superior^  only  applies  to  acts  of  a  servant 
done  in  the  course  of  his  employment,  and  while  engaged  in 
the  business  of  his  master ;  but  when  he  sees  fit  to  step,  outside 
of  his  master's  business  and  aid  another  person  in  the  perform- 
ance of  a  tortious  act,  he  ceases,  jpro  hao  vice,  to  be  a  servant 
of  such  master,  and  respondeat  superior  no  longer  applies. 

The  case  of  Stevens  v.  Armstrong,  6  N.  Y.  435,  is  very 
similar  to  the  present  in  many  of  its  features,  and  may  serve 
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to  illustrate  the  principles  here  involved.  There  the  defend- 
ants gave  permission  to  an  employe  of  another  firm  to  go  to 
the  up|}cr  story  of  their  premises  to  iind  a  box  which  said 
firm  wislied  to  pmchase,  and  such  box  being  found  and  paid 
for,  the  purchasers  sent  their  porter  to  get  it  Said  porter, 
with  the  knowledge  and  permission  of  the  defendants,  pro- 
ceeded to  said  loft  to  get  the  box  down,  and  being  there, 
called  to  some  person  below  to  hoist  the  "fall"  which  was  on 
the  outside  and  in  front  of  the  store.  A  person  below  took 
hold  of  and  hoisted  it  up,  when  the  porter  attached  the  hooks 
to  the  box  and  called  to  the  party  below  to  hoist,  which  was 
done,  and  the  box,  after  being  swung  out  of  the  door,  became 
detached  from  the  hooks  and  fell  to  the  sidewalk  and  injured 
the  plaintiff.  It  was  held  that  although  the  injury  was 
caused  by  the  negligence  of  the  porter  while  removing  the 
bDX  from  the  defendant's  premises  with  their  knowledge  and 
consent,  he  was  not  in  their  employ,  and  that  the  relation  of 
master  and  servant  did  not  exist  between  him  and  them.  The 
court  say:  "The  defendants  did  not  employ  the  porter  to  do 
the  act,  in  point  of  fact,  nor  did  he  assume  to  act  as  their 
agent  or  servant  in  that  respect,  but  as  the  servant  of  the 
purchasers,  in  whose  service,  in  fact  and  in  law,  he  was." 

Brackett  v.  Lubke,  4  Allen,  138,  upon  which  counsel  for  tlie 
appellee  seems  to  place  considerable  reliance,  is  clearly  dis- 
tinguishable from  the  present  case.  There  the  defendants, 
who  were  the  tenants  of  a  building,  engaged  a  carpenter  to 
repair  an  awning  and  told  him  what  they  wanted  to  have  done, 
but  were  not  prer^ent  when  the  work  was  being  performed. 
The  defendant  afterward  paid  the  carpenter  for  said  repairs. 
In  the  course  of  the  work  a  rod  fell  and  struck  the  plaintiff, 
and  the  jury  having  found  that  the  injury  resulted  from^the 
negligence  of  the  carpenter,  the  defendants,  his  employei'S, 
were  held  liable.  There  the  existence  of  the  relation  of  mas- 
ter and  servant  between  the  defendants  and  the  carpenter  was 
clear  and  undisputed,  and  there  was  no  room  to  doubt  the 
application  of  the  rule  respondeat  superior. 

In  the  present  case,  not  only  is  the  proof  of  the  existence 
of  that  relation   wanting,  but  the  evidence  is  explicit  that  it 
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did  not  exist.  The  person  or  persons  whose  negligence  caused 
the  injury  complained  of  were  not  in  defendant  Sawyer's  em- 
ployment nor  engaged  in  the  prosecution  of  his  business  at 
the  time  the  plaintiff's  son  was  injured  or  in  the  matter  out 
of  which  said  injury  grew.  The  verdict,  then,  as  to  de- 
fendant Sawyer,  is  wholly  unsupported  by  the  evidence,  and 
the  judgment  must  therefore  be  reversed. 

Other  questions  are  discussed,  but,  as  what  we  have  already 
said  fully  disposes  of  the  case  so  far  as  this  appeal  is  con- 
cerned, we  need  not  consider  it  further.  The  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


EiCHARD  T.  Burgess 

V. 

Ida  M.  Burgess. 


Divorce — Alimony  Pendente  Lite — Discretion — Solicitor* s  Fees — Error 
without  Prejudice — Rules  of  Court. 

1.  Thp  allowance  of  temporary  alimony  and  solicitor's  fees  in  divorce 
cases  is  discretionary  with  the  chancellor.  Where  grounds  are  shown 
authorizing  his  action,  this  court  will  interfere  only  where  the  difference  in 
judgment  is  strong  and  decided. 

2.  Probab^  cause  for  the  suit,  the  wife's  necessity  and  the  husband's 
ability,  are  the  controlling  considerations  in  determining  whether  alimony 
pendente  lite  and  suit  money  will  be  allowed. 

8.  The  merits  of  the  controversy  between  the  parties  can  not  be  deter- 
mined on  a  motion  for  temporary  alimony. 

4.  This  court  will  not  reverse  an  order  for  temporary  alimony  and  solic- 
itor's fees  on  the  ground  that  affidavits  were  read  in  violation  of  the  rules 
of  the  court  below,  if  it  appears  that  such  affidavits  were  not  material  to  the 
issue  presented  by  the  motion. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKBAT  F.  TuLBY,  Judgc,  presiding. 
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Messrs.  Edwakd  EL  Mobbis  and  Foerest  O.  Musdock,  for 
appellant. 

Mr.  Maukiob  Baumann,  for  appellee. 

MoRAN,  P.  J.  This  is  an  appeal  from  an  order  made  by  the 
court  below  in  a  divorce  case  for  temporary  alimony,  and  for 
solicitor's  fees.  We  are  of  opinion  that  complainant  in  her 
petition  for  alimony,  and  by  the  affidavits  which  were  properly 
filed  in  support  of  it,  sufficiently  established  probable  cause  for 
the  suit. 

This  case  is  in  this  respect  unlike  Wlieeler  v.  Wheeler,  18 
111.  App.  330,  cited  by  counsel  for  appellant  There  the  bill 
was  not  sworn  to,  and  the  answer  was,  and  it  did  not  appear 
that  any  affidavits  or  any  evidence  in  any  form  was  heard, 
from  which  the  court  could  find  probable  cause.  Orders  of 
the  kind  here  appealed  from,  are  discretionary  with  the  chan- 
cellor, and  where  grounds  are  shown  by  the  complainant  which 
authorize  his  action,  they  will  bo  reversed  only  where  the  dif- 
ference in  judgment  between  the  chancellor  and  this  court  is 
strong  and  decided.  Lane  v.  Lane,  22  111.  App.  629.  The 
merits  of  the  controverey  between  the  parties  can  not  bo 
determined  on  the  motion  for  alimony.  Whether  in  fact  a 
decree  ou^ht  to  be  granted  can  only  be  properly  determined  on 
the  final  hearing.  Probable  cause  for  the  suit,  the  wife's 
necessity,  and  the  husband's  ability,  are  the  controlling  consid- 
erations in  determining  whether  alimony  pendente  lite  and  suit 
money  will  be  allowed. 

Here  it  appears  that  complainant  is  sick  and  is  without 
means  of  support,  and  defendant  admits  that  he  has  at)out 
SGOO  on  deposit  in  the  bank,  and  is  earning  $50  per  month. 
It  very  clearly  appears  from  the  evidence  that  complainant 
and  defendant  had  a  quarrel  and  that  defendant  struck  her  so 
as  to  leave  marks  upon  her.  Whether  there  was  such  extreme 
and  repeated  cruelty  as  would  justify  a  divorce  is  the  main 
question  of  dispute  between  the  parties,  and  that,  as  we  have 
already  said,  must  be  determined  by  the  final  hearing. 

Counsel  for  appellant  contends  that  the  court  eiTed  in  allow- 
ing certain  affidavits  to  be  read  on  the  hearing  of  th«  motion, 
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which  were  not  liled  and  copies  of  whicli  were  not  served  upon 
appellant  or  his  solicitor,  as  required  by  cliancery  rule  3,  of 
the  Circuit  Court  of  Cook  County.  We  agree  with  counpel 
that  the  rule  of  court  was  violated  in  allowing  said  affidavits  to 
be  read,  and  if  the  affidavits  contained  matter  pertinent  to  the 
true  inquiry  before  the  court  and  could  be  regarded  as  affect- 
ing the  result,  we  might  feel  compelled  to  reverse  the  order 
for  this  error.  Such  rules  of  court  are  laws  to  the  court  and 
can  not  be  disregarded,  or  set  aside,  except  in  the  manner  pro- 
vided by  the  rules  themselves.  iBut,  on  examining  the  affi- 
davits of  the  reading  of  wliich  the  complaint  is  made,  we  find 
them  all  to  relate  to  the  merits  of  the  main  controversy 
between  the  parties.  They  contain  only  evidence  going  to 
show  that  defendant  was  in  fact  guilty  of  extreme  and  repqated 
cruelty.  They  were,  therefore,  not  material  to  the  questions 
which  the  court  was  called  upon  to  decide  on  this  motion,  and 
must  be  treated  as  having  no  weight  in  determining  those 
questions. 

Complainant's  right  to  alimony  was  made  out  entirely  with- 
out regard  to  anything  in  those  affidavits  contained,  and  if  the 
court  had  undertaken  on  these  and  other  affidavits  in  the  case 
to  decide  the  merits  of  the  controversy  between  the  parties, 
it  would  have  been  error  against  complainant 

Therefore,  though  the  court  erred  in  allowing  the  affidavits 
to  be  read,  such  error  will  not  reverse.  It  did  not  injure 
appellant  as  he  could  not  be  properly  called  on  to  answer  evi- 
dence of  the  nature  contained  in  said  affidavits  on  this  motipn. 

We  find  no  error  which  authorizes  a  reversal,  and  the  decree 
of  the  Circuit  Court  will,  therefore,  be  affirmed. 

Decree  affirmed. 


JoHJT  Boyd  m  m 

^  25    687 

V.  78    429 

Chaeles  T.  Yerkes  et  al.,  Partners.  L^    h27 

Agency — Kotke  to  Agent — Conflict  qf  Evidence^Tnstructwns — Deposition 
^Motion  to  Strike  out  Parts  qf— Account  Books — Incompetent  Entries, 
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1.  Notice  to  an  affent  touching  the  Rubject-matter  of  his  a^ncy  is  notice 
to  the  principal.  This  rule  applies  where  the  a^^ent  represents  both  parties 
at  the  same  time. 

2.  Wliere  the  evidence  is  conflicting  it  is  improper  for  the  court  to  instruct 
the  jury  what  any  party  became  bound  to  do  under  the  evidence. 

3.  In  the  case  presented,  it  is  held:  That  notice  to  the  agent  was  notice 
to  his  principal;  that  certain  instructions  were  erroneous;  and  that  a  motion 
to  strike  out  certain  portions  of  a  deposition  wherein  the  witness  testified  to 
entries  in  books  of  account,  which  he  did  not  make  and  which  were  also 
incompetent,  should  have  been  granted. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Snperior  Court  of  Oook  County;  the 
Hon.  KiKK  Haw£8,  Judge,  presiding. 

Mr.  Thomas  J.  Sutherland,  for  appellant 

Mr.  n.  S.  MoNROB,  for  appellee. 

MoRAN,  P.  J.  Tills  is  an  action  bronght  by  appellees  to 
recover  for  loss  on  certain  stocks  which  it  is  claimed  were 
purchased  and  earned  by  appellees  for  appellant  on  his  order, 
and  also  for  loss  on  certain  transactions  in  oats,  which,  it  is 
claimed,  were  conducted  by  appellees  for  appellant  on  the 
board  of  trade. 

As  to  the  oat  deal,  appellees'  evidence  tended  to  show  that 
appellant  had  given  to  one  Cutler,  who  was  the  brother-in-law 
of  appellant  and  manager  of  the  business  of  appellees,  author- 
ity to  deal  through  appellees  in  stocks  and  grain,  and  that 
appellant  had  informed  appellees  that  Cutler  hadsuch  authority. 
Cutler  ordered  the  sale  of  the  25,000  bushels  of  oats  in  question 
to  bo  made  for  appellant's  account  Appellant  testified  that 
he  gave  Cutler  authority  to  order  sales  and  purchases  of  stocks 
through  appellees'  firm,  but  gave  him  no  authority  to  order 
the  purchase  or  sale  of  oats  or  other  grain.  That  on  one  occa- 
sion Cutler  told  him  he  had  made  $300  for  him  in  an  oat  trade* 
and  he  told  Cutler  not  to  repeat  it ;  that  he  did  not  want  oats 
sold  on  his  account;  that  afterward  he  found  Cutler  had 
again  sold  oats  for  him«  and  he  went  to  Cutler  and  told  him 
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that  he  wonld  not  have  it,  and  that  he  must  cancel  the  deal  as 
far  as  he,  appellant,  was  concerned,  and  Cutler  pi'omised,  as  the 
manacrer  of  appellees,  that  it  should  be  canceled  on  the  books. 

There  was  thus  presented  a  conflict  upon,  the  question  of 
Cutler's  authority  to  order  the  oat  deal  in  question,  for  appel- 
lant's account.  For  dii-ection  to  the  jury  upon  the  question  of 
Cutler's  authority  to  bind  appellant  by  orders  to  appellees' 
firm,  the  court  gave  the  following  instruction,  being  No.  2  of 
plaintiffs'  instructions: 

^*If  the  jury  believe,  from  the  evidence,  that  the  defendant 
Boyd,  before  the  making  of  said  orders,  gave  to  the  witness 
Cutler  authority  to  buy  and  sell  grain  and  stocks  for  him,  and 
that  the  plaintiffs,  or  either  of  them,  were  informed  that  such 
was  the  fact,  by  said  Boyd,  and  that  said  Cutler  gave  said 
orders  to  sell  said  oats  for  and  on  behalf  of  said  Boyd,  then 
the  court  instructs  you  that  the  orders  of  said  Cutler  in  regard 
to  buying  or  selling  stocks  or  grain  for  account  of  Boyd  were 
and  are  binding  upon  said  Boyd,  and  are  to  be  regarded  the 
same  as  though  given  in  person  by  said  Boyd.'' 

This  instruction  was  misleading  and  erroneous.  If  Cutler 
had  been  given  authority  to  buy  and  sell  gj'ain  and  stocks, 
and  the  plaintiffs  were  informed  by  Boyd  that  such  was  the 
fact,  yet  if  Boyd  withdrew  Cutler's  authority  to  buy  or  sell 
grain,  and  told  Cutler  that  he  must  not  sell  oats  for  his 
account,  then  orders  by  Cutler  thereafter  given  to  appellees 
to  buy  or  sell  grain  were  not  binding  on  appellant. 

It  is  agreed  that  Cutler  w^as  the  manager  of  appellees  in  their 
business,  and  if  it  is  true  that  appellant  told  him  not  to  buy  or 
sell  oats  for.  him,  it  withdrew  his  authority  to  do  so,  if  such 
authority  he  ever  had,  and  notice  to  Cutler  of  that  fact  was 
notice  to  appellees,  and  they  would  be  charged  with  the 
knowledge  their  agent  had,  no  matter  what  appellant  had  pre- 
viously told  them.  Telling  Cutler  that  he  must  not  sell  oats 
was  the  same  as  telling  appellees  that  Cutler  was  not  authorized 
to  sell  oats. 

Notice  to  the  agent  is  notice  to  the  principal  where  con- 
nected with  the  subject-matter  of  the  agency.  Story  on 
Agency,  Sec.  140. 

ToL.  XXY  M 
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Here  the  subject-matter  of  Cutler's  agency  for  appclieea 
was  to  direct  the  sales  and  purchases  of  grain  and  stocks  as 
orders  were  given  by  tlie  customers,  and  the  notice  was  there- 
fore given,  if  given  at'ali,  in  the  very  matter  of  the  agency. 
Tlio  rule  applies  where  the  agent  represents  both  parties  at 
the  same  time.  Bank  of  Xew  Milford  v.  Town  of  Kew  Mil- 
ford,  3G  Conn.  93. 

The  instruction  ignores  appellant's  evidence  that  he  forbade 
Cutler  to  sell  oats  on  his  account  It  should  have  contained  a 
hypothesis  negativing  appellant'^  contention  on  this  point. 
It  was  not  for  the  court  to  take  that  question  of  fact  from  the 
jury.     Chicago  P.  &  Pro  v.  Co.  v.  Til  ton,  87  111.  547. 

For  the  error  in  said  instruction  the  case  must  be  reversed. 
Counsel  for  appellant  insists  that  there  are  errors  in  othere  of 
the  plaintiflF's  instructions.  In  the  first  we  think  there  is  an 
error,  in  that  it  tells  the  jury,  among  otlier  things,  that  the 
defendant  "l^ecame  bound  under  the  evidence  in  this  case  upon 
the  reasonable  request  of  the  plaintiff  to  furnish,"  etc.  This 
invades  the  province  of  the  jury.  Where  there  is  a  conflict 
of  evidence  it  is  never  proper  for  the  court  to  tell  the  jury 
what  any  ])arty  became  bound  to  do  under  the  evidence. 

As  to  the  other  instructions  given  for  the  plaintiff,  we  are 
not  prepared  to  say  tluit  any  of  them  announce  incorrect  legal 
principles,  but  some  of  them  are  involved  and  verbally  con- 
fused and  inaccurate.  Ui>on  another  trial  we  think  it  will  not 
be  difficult  for  counsel  to  prepare  instructions  stating  legal 
])ropositions  applicable  to  the  facts  that  shall  be  more  ])erspic- 
uous  and  less  liable  to  criticism.  We  are  of  opinion  that  the 
court  made  no  error  in  refusing  or  modifying  defendant's  in- 
structions. 

Counsel  for  appellant  moved  the  court  some  two  Years 
before  the  trial,  to  suppress  or  strike  out  portions  of  tlie  dep- 
osition of  one  J.  C.  O'Keefe,  wherein  said  witness  testified  to 
entries  in  books,  which  entries,  it  ap{)eared  from  his  deposition, 
he  did  not  make,  and  of  the  correctness  of  which  he  had  no 
])er8onal  knowledge,  and  also  to  suppress  the  whole  deposition 
on  the  ground  that  the  witness  refused  to  answer  certain  ques- 
tions on  cross-examination  and  for  other  reasons.     The  court 
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refused  to  suppress  the  deposition,  or  to  strike  out  of  it  the 
incompetent  testimony,  and  to  this  ruling  of  the  court  an 
exception  was  taken. 

The  witness  was  the  head  bookkeeper  of  Horton  &  Com- 
pany, of  New  York,  who  were  claimed  to  be  tlie  brokers  of 
appellees  in  purchasing  stocks  which  appellant  had  ordered 
appellees  to  purchase  for  him.  It  was  sought  to  prove  that 
said  order  had  been  filled,  and  that  the  stock  was  purchased 
by  llorton  &  Company  for  appellees  and  carried  for  him. 

The  witness  testified  to  certain  entries  in  Horton  &  Com- 
pany's books,  showing  transactions  in  the  stock  for  appellees 
and  made  a  list  of  transactions  shown  by  the  books  which  was 
attached  to  his  deposition  as  an  exhibit.  Entries  in  the  books 
of  Horton  &  Company  of  transactions  or  accounts  between 
said  firm  and  appellees  were  res  inter  alios  acta  as  to  appellant. 

The  books  themselves  would  not  be  competent  evidence 
against  him,  and  so,  of  course,  evidence  as  to  the  entries  con- 
tained in  them  was  incompetent.  The  witness  had  no  per- 
sonal knowledge  as  to  the  transactions  entered  in  the  books 
and  they  were  not  used  to  refresh  his  recollection. 

The  motion  to  expunge  such  incompetent  testimony  from 
the  deposition,  having  been  made  in  apt  time,  should  have 
been  granted.  In  its  nature  the  testimony  could  not  be  made 
conipetent  by  other  evidence-  that  might  be  offered  at  the 
trial.  As  the  case  will  be  tried  again,  the  motion  to  strike  out 
the  incompetent  evidence  from  said  deposition,  if  renewed,  will 
be  granted  by  the  court. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed 
and  the  case  remanded. 

Reversed  and  remanded. 
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People  of  the  State  of  Illinois  ex  eel, 

V. 

Elliott    Anthony,    a    Judge   of    the  Supebiob 

Court. 

Mandamus — Bill  of  Exceptions — AmendmetU — Refusal  of  Trial  Ju^ge 
1o  Sign — Petition. 

1.  The  question  whether  a  certain  exception  was  taken  at  a  trial  is  one 
to  be  determined  by  the  trial  Judge,  and  by  him  only. 

2.  Mandamus  lies  to  compel  a  trial  Judge  to  nign  a  bill  of  exceptions 
but  not  to  direct  what  statements  or  exceptions  such  bill  shall  contain. 

[Opinion  filed  March  28,  1888.] 
Petition  for  mandamvs. 
Mr.  F.  P.  Simons,  for  petitioner. 
Mr.  E.  A.  Shebbubne,  for  respondent. 

MoRAN,  P.  J.  This  is  a  petition  in  mandamus  to  compel  the 
respondent  to  sign  an  amended  bill  of  exceptions  in  a  case 
which  is  now  pending  on  appeal  in  this  court. 

The  case  in  which  it  is  sought  to  have  the  amended  bill 
filed,  and  which  is  entitled  McCormick  v.  Hubbard,  was  tried 
in  the  Superior  Court,  at  the  Maj  term  thereof,  and  at  that 
term  a  bill  of  exceptions  was  signed  by  the  respondent  and 
filed  in  tlie  case.  Kelator  now  asserts  that  certain  exceptions 
to  the  finding  of  the  court  and  to  the  judgment  were  taken  at 
the  trial,  but  that  by  inadvertence  in  making  up  the  original 
bill  of  exceptions,  such  exceptions  did  not  appear  in  it.  A 
motion  was  made  upon  notice  to  the  opposite  party  in  said  case 
to  file  an  amended  bill  of  exceptions,  and  said  motion  was  sup- 
ported by  affidavits  made  by  the  two  attorneys  who  tried  the 
case  for  relator  before  respondent,  in  which  affidavits  said  attor- 
neys swear  that  said  exceptions  to  the  finding  and  judgment 
were  taken  at  the  triah 
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Kespondent  attaches  to  his  answer  in  this  case,  as  part  of  his 
return,  the  affidavit  of  the .  attorney  for  McCormick,  who 
swears  that  no  such  exceptions  were  taken  at  the  trial.  If  we 
were  authorized  to  determine  this  case  upon  the  weight  of 
evidence  on  that  issue,  we  might  concUide  that  the  preponder- 
ance was  clearly  with  the  relator,  but  we  have  in  this  proceed- 
ing nothing  to  do  with  the  determination  of  such  an  issue. 
In  our  practice  it  is  well  settled  that  the  question  whether  a 
certain  exception  was  taken,  is  a  qnestion  to  be  determined 
and  certified  by  the  trial  Judge,  and  by  him  only.  A  manda- 
rn/us  may  go  to  compel  the  Judge  to  sign  a  bill  of  exceptions, 
but  not  to  direct  what  statements  or  exceptions  such  bill  shall 
contain. 

The  answer  which  the  respondent  has  filed  in  this  'case 
states  that  the  case  of  McCormick  v.  Hubbard  was  tried 
bjf ore  him  without  a  jury,  and  that  he  signed  the  bill  of  excep- 
tions which  was  presented  to  him  by  relator's  counsel  within  the 
time  fixed  for  filing  the  same. 

Kespondent  says:  "I  kept  no  memorandum  of  exceptions, 
if  any  were  taken  at  the  trial;  there  was  no  dispute  or  any- 
thing to  fix  in  my  mind  whether  the  alleged  exceptions  stated 
in  the  petition  and  affidavits  attached,  were  or  were  not  saved., 
and  I  am  not  able  now  to  state  what  is  the  fact  in  that  regard." 
Eespondent  further  states,  in  substance,  that  he  does  not  feci 
that  he  can  properly  certify  to  the  amended  bill  of  exception?, 
there  being  nothing  for  him  to  amend  by,  and  nothing  to  rely 
on  but  conflicting  and  inconsistent  affidavits. 

The  return  brings  this  case,  in  our  opinion,  within  the  doc- 
trine laid  down  by  our  Supreme  Court,  in  The  People  v. 
Jameson,  40  111.  93,  and  The  People  v.  Pearson,  2  Scam.  206. 

In  the  case  first  cited  the  Supreme  Court  said:  "We  can 
not  look  into  the  affidavits  which  have  been  presented  touch- 
ing the  fact  in  dispute,  as  it  is  the  exclusive  province  of  the 
Judge  to  determine  the  correctness  of  a  bill  of  exceptions 
which  he  is  requested  to  sign."  And  in  The  People  v.  Pear- 
son, it  was  said:  "The  law  makes  him,  and  properly  so,  the 
judge  of  the  propriety  and  accuracy  of  the  act  ho  is  called  on 
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to  solemnly  verify  the  truth  of,  so  tliat  it  shall  become  a  part 
of  the  record  in  the  cause;  it  is  not  for  other  parties  to 
determine  its  truth. 

Under  the  authorities  cited  above,  the  mandamus  must  in 
this  case  be  denied. 

Mandamus  deniM, 


'  25    534 

^2_^  Elisha  C.  Ware 

V. 

Thomas  M.  Jordan. 

Arfwn  on  Note — Consideration — Gambling  Transactions  on  Board  if 
Trade — Evidence, 

In  an  action  on  a  promissory  note,  the  defense  being  that  the  note  was 
given  in  settlement  of  losses  in  certain  gambling  transactions  on  the  board 
of  trade,  it  is  held:  That  it  does  not  appear  that  the  transactions  in  ques- 
tion were  gambling  transactions;  and  that  from  the  mere  fact  that  sDch 
tninj-actions  were  closed  before  maturity,  an  account  of  losses  being  rendered 
on  the  biisis  of  differences  in  price,  it  should  not  be  inferred  that  such  waa 
the  intention  of  the  parties  ah  initio,  and  that  there  was  an  understanding 
that  there  should  be  no  delivery  of  the  commodity  sold. 

[Opinion  tiled  March  28, 1888.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon- 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Barker,  Cliffoed,  Thornton  &  Smith,  for  appel- 
lant 

Messrs.  Paynb  &  Portee  and  John  V.  A.  Weaver,  for 

appellee. 

Bailey,  J.  This  was  an  action  of  assumpsit^  brought  by 
Thomas  M.  Jordan  against  Elisha  C.  Ware,  to  recover  the 
amount  of  a  promissory  note  for  $250,  executed  by  the  defend- 
ant to  the  plaintiff,  dated  December  16,  1879,  and  payable  on 
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or  before  October,  1880,  with  eight  per  cent,  interest.  The 
defense  interposed  was  that  said  note  was  given  in  settlement 
of  losses  in  certain'  gambling  transactions  on  the  Board  of 
Trade  of  Chicago.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $398.33. 

The  transactions  out  of  which  said  promissory  note  grew 
look  place  in  the  latter  part  of  the  year  1876.  The  plaintiff 
was  a  commission  merchant,  doing  business  on  said  board,  and 
was  employed  by  the  defendant  to  purchase  for  him  20,000 
bushels  of  wheat  for  future  delivery.  This  purchase  was 
made  and  resulted  in  a  profit  of' $1,500,  which  was  paid  over 
by  the  plaintiff  to  the  defendant.  Shortly  afterward,  the 
defendant  directed  the  plaintiff  to  sell  for  him,  on  said  board, 
at  two  different  times,  20,000  bushels  of  wheat,  which  commis- 
sions were  duly  executed,  the  defendant  depositing  with  the 
plaintiff  certain  sums  of  money  as  margins,  but  the  price  of 
wheat  suddenly  advancing  to  a  point  much  above  that  at  which 
the  defendant's  wheat  was  sold,  and  the  defendant  failing,  on 
plaintiff's  demand,  to  furnish  corresponding  margins,  tlie 
plaintiff  closed  out  said  transactions  at  a  loss  to  the  defendant, 
over  and  above  the  amount  of  his  margins,  of  between  $1,500 
and  $1,600.  The  plaintiff  rendered  to  the  defendant  an  ac- 
count of  said  losses,  and  frequently  importuned  him  to  pay 
the  same,  but  the  defendant  claimed  to  be  unable  to  do  so  for 
want  of  means,  and  the  matter  ran  along  until  December  16, 
1879,  at  which  date  the  defendant  gave  and  the  plaintiff 
accepted  the  note  in  question  in  compromise  and  settlement  of 
the  account. 

It  is  not  claimed  by  the  defendant  that  there  was  any  agree- 
ment or  any  express  understanding  between  him  and  the  plaint- 
iff, at  the  time  said  sales  were  made,  that  there  should  be  no 
delivery  of  the  grain  sold,  or  that  settlement  should  be  made 
on  the  basis  of  the  difference  in  price,  the  defendant  himself 
testifying  that  nothing  was  said  between  him  and  the  plaintiff 
on  tliat  subject,  and  the  plaintiff  testifying  that  said  transac- 
tions were  Jxmafide  sales  of  grain  for  future  delivery.  It  is 
insisted,  however,  that  from  the  mere  fact  that  the  transac- 
tions were  closed  out  before  maturity,  and  an  account  of  the 
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losses  rendered  upon  the  basis  of  diflerences  in  price,  it  should 
be  inferred  that  such  was  the  intention  and  expectation  of  the 
parties  ah  i?iitiOy  s.nd  that  there  was  aQ  understanding  that  the 
couimodities  t^old  should  not  be  delivered,  and  that  settlements 
should  bo  made  on  the  basis  of  the  differences  of  price.  Sucli 
conclusion  does  not  follow  from  the  premises,  especially  as  the 
transactions  were  closed  out  for  want  of  margins.  We  see  no 
ground  for  holding  that  the  transactions  out  of  which  the 
indebtedness  in  question  arose  were  gambling  transactions, 
e8])ecially  since  the  jury,  whose  prerogative  it  was  to  weigh 
and  construe  the  evidence,  has  decided  the  other  way. 

Some  other  questions  are  raised  upon  the  rulings  of  the 
court  in  the  admission  and  exclusion  of  evidence  and  in  the 
instructions  to  the  jury,  which  we  have  duly  considered,  but 
we  do  not  deem  it  necosearv  to  do  more  than  to  say  tluit  we 
find  no  material  error  in  the  rulings  of  the  court  in  tho&e 
respects.  ' 

As  we  find  no  error  in  the  record,  the  judgment  will  be 
afiirmed. 

Judgment  affirmed. 


Louisville,  New    Albany  &   Chicago  Railway 

Company 

V. 

Diamond  State  Iron  Company. 

Salti — Failure  of  Vendee  to  Give  Shipping  Direefions — Assumpsit. 

In  an  action  of  a^nmpsit  on  a  contract  for  the  sale  of  spikes,  the  pur- 
chaser having  failed  to  give  necessary  shipping  directions,  this  court 
declines  to  interfere  with  the  finding  of  the  court  below,  there  being  no 
error  at  law,  and  the  evidence  being  sufficient  to  sustain  the  finding  and 
judgment. 

[Opinion  filed  March  28, 1888.] 

Api'eal  from  the   Superior  Court  of  Cook  Ccunty;  the 
lion.  KiKK  Hawes,  Judge,  presiding. 
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Messrs.  Hatnes  &  Easley,  for  appellant. 
Mr.  Frank  J.  Loesch,  for  appellee. 

Bailey,  J.  This  was  assuinpsit  upon  a  contract,  by  which 
the  plaintiff  agreed  to  sell,  and  the  defendant  to  purchase,  2,500 
kegs  of  spikes,  on  Qertain  terms  and  at  a  certain  price  per 
hundred  weight,  the  spikes  to  be  delivered  on  board  the  cars 
at  Wilmington,  Delaware,  within  a  certain  period  specified  in 
the  contract,  and  the  defendant  to  give  shipping  directions. 
Five  hundred  kegs  were  shipped  to  Michigan  City,  Indiana,  on 
shipping  directions  given  by  the  defendant's  agent,  and  were 
afterward  paid  for  by  the  defendant.  It  is  claimed  by  the 
plaintiff  that  it  was  ready  and  willing  to  deliver  the  residue  of 
said  spikes  according  to  the  contract,  but  that,  b}'  reason  of  the 
refusal  or  failure  of  the  defendant  to  give  the  necessary  ship- 
ping directions,  it  was  prevented  from  delivering  the  same. 
The  cause  was  tried  by  the  court,  a  jury  being  waived,  and  a 
judgment  rendered  in  favor  of  the  plaintiff  for  §3,000  and 
costs. 

Upon  careful  examination  of  the  record  we  find  no  error  of 
law.  Various  propositions  were  submitted  to  the  court  to  beheld 
as  the  law  in  the  decision  of  the  case,  and  we  are  unable  to  per- 
ceive any  material  error  in  the  rulings  of  the  court  in  relation  to 
said  propositions.  The  controversy  turned  chiefly  upon  ques- 
tions of  fact,  and  all  we  need  say  is,  that  so  far  as  we  are  able 
to  see,  the  evidence  sustains  the  finding  and  judgment.  Dis- 
cussions of  mere  questions  of  fact  by  this  court,  especially 
where  we  agree  with  the  decision  of  the  court  below,  can 
ordinarily  subserve  no  useful  purpose.  We  content  ourselves, 
therefore,  with  saying  that  we  see  no  reason  for  disturbing 
the  judgment     It  will,  accordingly,  be  affirmed. 

Judgment  affirmed. 
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John  Stenzel 

2&    688 

44    884  V. 

1^1^  William  Sims. 

Practice — Appeal  from  Justice — Dismissal— -Motion  to  Set  Aside— -Dis- 
eretion — Diligence — Negjigenee  of  Attorney — Procedendo — Record. 

Upon  a  motion  to  set  aside  a  jud^niient  dismissing^  an  appeal  from  a  Jdf- 
tice,  it  is  held:  That  the  negli^^ence  of  his  attorney  is  to  be  imputed  to 
appellant;  that  this  court  can  not  interfere,  in  the  absence  of  an  abuse  of 
discretion  by  the  trial  court  in  overruling  the  motion;  that  diligence  and 
merits  are  both  required  before  such  a  motion  can  be  granted;  that  the 
court  below  had  authority  to  dismiss  the  appeal  with  procedendo;  and  thni 
the  record  is  not  defective  in  failing  to  show  that  appellant  was  called. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoKiN  C.  Collins,  Judge,  presiding. 

Mr.  Israel  Cowen,  for  appellant. 

Appeal  is  a  proceeding  by  which  a  case  in  legal  procedure 
is  taken  from  the  decision  of  an  inferior  tribunal  to  that  of  a 
superior  court  to  be  again  re-investigated,  tried  and  deter- 
mined. The  judgment  or  determination  in  the  former  tribu- 
^  nal  is  vacated,  and  the  action  again  tried  de  novo  in  the  Supe- 
rior Court.  Appeals  were  wholly  unknown  as  any  part  of  the 
proceeding  in  an  action  at  common  law.  In  England  they 
were  only  known  in  courts  of  equity  and  courts  modeled  after 
the  civil  law.  Appeal,  therefore,  exists  in  this  country  only 
as  it  is  regulated  and  modeled  by  statute.  Powell  on  App. 
Proceedings,  Chap.  9,  Sec.  1;  Skinner  v.  Lake  View  Avenue 
Co.,  57  III.  151. 

It  would  seem,  then,  that  by  the  filing  of  the  appeal  bond, 
of  the  ap])earance  of  appellee  and  of  the  transcript  of  the  Jus- 
tice's judgment  in  the  Circuit  Court,  the  latter  acquires  juris- 
diction of  the  persons  and  subject-matter,  and  hence  the  cause 
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is  virtually  the  same  as  if  it  had  been  commenced  in  said  Cir- 
cuit Court.  If  that  be  true,  and  indeed  the  statute  says  so, 
explicitly,  the  rights  of  t\i6  parties  are  the  samaas  in  original 
actions  commenced  by  summons.  And  what  is  that  right, 
after  the  pleadings  are  made  up  and  issue  formed?  The  right 
to  a  trial;  and  a  trial  is  defined  to  be  an  investigation  of  the 
issues  of  fact  raised  by  the  pleadings.     Ilayne,  Xew  Trial  and 

By  means  of  an  appeal  a  trial  de  novo  is  obtained  at  the 
volition  of  a  party  without  assigning  any  cause  for  it,  by  sim- 
ply announcing  his  intention  to  appeal,  giving  certain  bail,  and 
in  other  respects  complying  with  the  requisition  of  the  stat- 
ute allowing  the  appeal.  Powell  on  App.  Proceedings,  Ch. 
9,  Sec.  2. 

The  appeal  usually  removes  the  whole  case  and  subjects  the 
facts  as  well  as  the  law  to  a  rehearing  and  a  new  judgment. 
Story  on  Con.,  Sec.  1762;  Scribner  v.  Williams,  1  Paige,  550; 
Taff  V.  Hewitt,  1  Ohio  St.  511. 

Mr.  W.  C.  MiNAKD,  for  appellee. 

Mohan,  P.  J.  Appellee  recovered  a  judgment  against 
appellant  before  a  Justice  of  the  Peace,  and  appellant  took  the 
case  to  the  Circuit  Court,  where  it  was  regularly  placed  upon 
the  calendar,  and  reached  in  its  order  for  trial. 

When  the  case  was  called  for  trial,  neither  the  appellant  nor  , 
his  counsel  was  in  attendance,  and  on  motion  of  appellee  the    . 
appeal  was  dismissed  with  a  procedendo,  and  statutory  dam- 
ages were  allowed  against  appellant. 

A  motion  was  made  at  the  same  term  to  set  aside  the  judg- 
ment of  dismissal,  and  an  affidavit  filed  which  probably  sufii- 
ciently  disclosed  merits  as  against  the  claim  of  appellee,  but 
which  also  disclosed  that  appellant  employed  a  lawyer  (not  the 
counsel  who  has  argued  the  case  in  this  court)  to  look  after 
said  appeal,  and  that  said  lawyer  wholly  neglected  to  do  so, 
and  that  appellant  did  not  know  said  case  had  been  liable  to 
call,  or  had  been  called  and  the  appeal  dismissed,  until  the 
Constable  called  upon  him  wath  an  execution  for  the  payment 
of  the  judgment     The  neglect  of  his  attorney  is  on  this  mo- 
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tion  to  be  imputed  to  appellant  himself,  and  liis  affidavit  shows, 
therefore,  an  absolute  lack  of  diligence.  We  can  not  regard 
his  merits,  no  matter  how  complete  his  defense;  his  right  to 
interpose  it  was  forfeited  bj'  the  negligence  of  his  attorney 
and  himself. 

It  is  not  the  practice  for  courts  of  review  to  interfere  with 
the  ruling  of  the  trial  Judge  in  such  a  matter  where  there  is 
an  absolute  want  of  diligence  shown.  An  appellate  court  has 
no  authority  to  reverse  in  such  cases,  unless  it  appears  from  all 
the  circumstances  that  there  has  been  an  abuse  of  the  discre- 
tion of  the  trial  court,  and  it  can  not  be  held  an  abuse  of  such 
discretion  to  refuse  to  set  aside  a  judgment  when  the  mo^- 
ing  party  himself  shows  an  entire  lack  of  diligence. 

Though,  on  such  motions,  merits  may  be  regarded  as  the 
more  important  of  the  two  requirements,  so  as  that,  if  dili- 
gence is  shown,  the  highest  degree  thereof  may  not  be  essen- 
tial where  the  merits  are  clear,  yet  diligence  and  merits  must 
both  appear,  and  absolute  lack  of  the  one  is  as  fatal  to  the 
motion  as  the  want  of  the  other. 

Where  the  party  employs  a  lawyer  and  the  lawyer  wholly 
neglects  his  duty,  and  because  of  such  negligence  the  client  is 
cast  in  his  case  or  his  defense,  his  remedy  is  complete  againj^t 
the  delinquent  attorney  for  all  the  damages  which  he  has 
sustained  through  the  neglect. 

Counsel  for  appellant  has  contended  with  earnestness  and 
ingenuity,  that  the  Circuit  Court  had  no  authority  to  dismiss 
the  appeal  with  procedendo^  but  should  have  proceeded  with 
the  trial  and  compelled  appellee  to  make  out  his  case  by  evi- 
dence. 

The  contention  is  based  upon  the  fact  that  the  trial  of  a  case 
coming  to  the  coui-t  on  appeal  from  a  Justice  of  the  Peace  is 
to  be  de  novo^  and  upon  the  provision  of  the  statute,  that  on 
the  trial  of  the  appeal  "the  rights  of  the  parties  shall  be  the 
same  as  in  original  actions." 

However  willing  we  might  be  to  adopt  the  practice  con- 
tended for  if  the  question  was  a  new  one  in  this  State,  we  are 
com]  elled  to  regard  the  course  adopted  by  the  trial  court  as 
60  fully  authorized  by  repeated  adjudications  in  this  State  as 
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to  be  not  open  to  question.  The  point  has  been  repeatedly 
made  in  the  Appellate  and  in  the  Supreme  Courts,  and  has 
always  been  decided  the  same  way.  Boyd  v.  Kocher,  31  111. 
295;  Allen  v.  City  of  Monmouth,*^  37  111.372;  Nispel  v.  Wolff, 
74  111.  303;  Lawler  v.  Gorden,  91  111.  602;  Hiekley  v.  Dean, 
104  111.  630;  Bigelow  v.  Village  of  Kewanee,  17  111.  App. 
631;  De  Luew  v.  Carrigan,  19  111.  App.  193. 

There  is  nothing  in  the  point  that  the  record  does  not  show 
that  appellant  was  called,  as  is  done  where  a  default  is  entered 
in  the  original  case.  By  filing  his  appeal  bond  appellant  ap- 
peared and  gave  the  court  jurisdiction  of  the  subject-matter 
by  tiling  of  the  Justice's  trnnscript.  It  was  appellant's  duty 
to  be  in  court  when  his  case  was  reached  for  trial. 

There  is  no  error  in  this  record  which  authorizes  a  reversal 
of  the  judgment  of  the  court  below,  and  the  same  must,  there- 
fore, be  aflii-med, 

Tudgme7it  affirmed. 


John  McDermott 
Jonx  Gubbing, 


Practice — Dtsmhsal  as  to  One  of  Two  Joint  Defendants — Conflict  of 
Evidence — Question  for  Jwy, 

1.  It  is  within  the  power  of  the  trial  court  to  allow  the  plaintiff  to  dis- 
miss a^iiinst  one  of  two  defendants  who  are  sued  as  joint  contractorfi,  and 
to  permit  the  case  to  proceed  as  against  the  other  defendant.  The  fact  that 
the  retained  defendant  has  filed  a  plea  denying  joint  liability,  does  not  alter 
the  rule. 

2.  Where  the  evidence  is  sharply  conflicting,  this  court  will  not  interfere 
with  the  verdict  of  the  jury. 

[Opinion  filed  March  28,  1888.] 

Appeal  from  the  Superior   Court   of  Cook  County;  the 
IIoi\.  EixiOTT  Anthony,  Judge,  presiding. 
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Mr.  Pekky  a.  Hull,  for  appellant. 

Messrs.  Fullknwidbb  &  Simmons,  for  appellee. 

Per  Curiam.  Tliis  is  an  appeal  from  the  verdict  of  a  jury  and 
the  judgment  thereon  in  the  action  brought  to  recover  for  cer- 
tain water  heaters  alleged  to  have  been  manufactured  by  appel- 
lee upon  the  order  of  appellant,  upon  his  promise  to  pay  for 
them.  We  have  examined  the  points  of  lawmadeby  appellant^d 
counsel,  and  are  of  opinion  that  there  was  no  error  of  law  made 
by  the  court  in  the  trial  of  the  case.  We  think  it  clearly 
within  the  power  of  the  court  to  allow  the  plaintiff  to  dismiss 
against  one  of  two  defendants  who  are  sued  as  joint  con- 
tractors, and  to  permit  the  case  to  proceed  as  against  the  other 
defendant,  and  we  can  not  see  that  the  fact  that  the  retained 
defendant  has  filed  a  plea  denying  joint  liability,  in  any  way 
alters  the  case. 

It  is  strenuously  contended  that  the  verdict  should  be  set 
aside  because  not  supported  by  the  evidence,  but  an  examina- 
tion of  the  record  discloses  that  there  is  evidence  which  clearly 
6up]H)rts  the  conclusion  which  the  jury  reached.  There  is 
indeed  a  sharp  conflict  on  the  question  whether  appellant 
promised  to  be  personally  liable  for  the  heaters.  He  contends 
that  his  promise  to  pay  was  made  in  his  oflficial  capacity  as 
secretary  of  the  heater  company,  and  not  individually,  but 
a})jiellee  swears  just  as  positively  that  the  promise  was  a  per- 
sonal one,  and  that  the  work  was  done  in  reliance  upon  it. 

There  was  other  testimony  and  circumstances  in  support  of 
each  contention,  and  the  case  was  one  peculiarly  for  the  deter- 
mination of  a  jury.  The  verdict  must  be  held  to  have  settled 
the  question  of  fact  in  favor  of  appellee,  and  as  we  find  no 
error  of  law,  under  the  well  settled  practice  of  reviewing 
coui'ts,  we  must  afih*m  tlie  judgment 

Judgment  affirmed. 
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Merchants  National  Bank  of  Muskkgo:? 

V. 

Emma  T.  Hogle  et  al. 

Bill  to  set  aside  Fraudulent  Conveyances — Whether  Multifarious — 
Fray er for  Wrong  Relief— Demurrer ^  Improperly  Sustained, 

1.  A  deniuirer  to  a  bill  will  not  be  sustained  for  the  reason  that  the 
wrong  relief  is  prayed. 

2.  Under  a  prayer  for  general  relief  the  court  may,  at  the  hearing,  grant 
the  relief  to  which  the  complainant  is  entitled,  notwithstiinding  an  improper 
specific  prayer  for  relief. 

8.  A  bill  in  equity  lies  to  remove  fraudulent  liens  out  of  the  way  of  an 
execution.  But  it  seems  that  after  such  liens  are  removed,  the  court  will 
not  appoint  a  receiver  nor  proceed  to  sell  the  property  and  pay  the  com- 
plaimint*s  claim. 

4.  In  the  case  presented,  it  is  held:  That  the  bill,  though  containing 
much  more  than  is  necessary,  is  not  multifarious,  its  one  general  purpose 
l)eing  to  set  a'-ide  certain  conveyances  alleged  to  be  fraudulent,  which  prc- 
vent  the  satibfaction  of  the  complainant's  judgment. 

[Opiuion  filed  April  11,  18SS.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbekt  Jamison,  Judge,  presiding. 

The  bill  of  complaint  filed  by  appellant  in  the  court  below, 
after  setting  forth  recovery  of  judgment  for  $200  before  a 
Juetice  of  the  Peace,  and  the  recording  of  a  transcript  in  the 
office  of  the  clerk  of  the  Circuit  Court  of  Cook  County,  pro- 
ceeds to  aver  that  complainant,  on  the  27th  day  of  August, 
1886,  caused  to  be  issued  an  execution  upon  said  transcript 
■which  came  to  the  hands  of  the  Sheriff  of  Cook  County, 
directed  against  the  property  of  Emma  T.  Hogle,  and  that 
said  Sheriff  levied  said  writ  upon  all  the  goods  and  chattels, 
lands  and  tenements  of  the  defendant  in  his  county,  subject  to 
the  prior  levies  thereon.  That  Emma  T.  Hogle,  under  the 
name  of  Hogle  &  Company,  has  for  some  time  been  engaged 
in  business  in  Cook  County,  and  at  Muskegon,  Michigan,  and 
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that  Thomas  C.  Ilogle,  her  husband,  has  actively  conducted 
her  said  business  Avith  power  to  manage  it.     That  during  the 
course  of  said  business,  Emma  T.  Ilogle  beer*  me  the  owner  of 
real  estate  situate  in  Cook  County  (describing  same) ;  also  the 
owner  of  a  factory,  machinery,  etc.;  also  the  owner  of  personal 
property  situate  in  the  factory,  in  Cook  County,  and  at  Mus- 
kegon.    That  during  the  course  of  said  business  various  per- 
sons  became  indebted  to  the  defendant,  aggregating  about 
S2,000.     That  during  the  last  two  3'ears,  in  the  course  of  said 
business,  defendant,  through  her  agents,  lias  applied  to  your 
orator  for  loans  of  money  to  assist  in  carrying  on  said  busi- 
ness.    That  the  defendant  represented  to  complainant  that  his 
wife  was  solvent  and  doing  a  good  business,  and  the  owner  of 
property  far  exceeding  in  value  the  full  indebtedness  of  the 
defendant.     That    complainant  is  a  member    of    the  com- 
mercial agencies  of  R.  G.  Dun  &  Company,  and  of  the  Brad- 
street  Company,  an  organization  for  ascertaining  the  credit  of 
business  firms  throughout  the  United  States,  and  giving  infor- 
mation to  the  members  and  subscribers  thereof.     That  com- 
plainant received  reports  from  these  agencies  that  Emma  T- 
Ilogle  was  solvent,  and  the  owner  of  property  exceeding  her 
indebtedness.     That  complainant  relied  upon  and  believed  the 
reports  of  said  Thomas  C.  Ilogle  and  of  said  agencies,  and  had 
various  business  transactions  with  her,  for  which  said  judgment 
was  recovered.     That  said  Thomas  C.  Hogle  knew  that  com- 
plainant relied  upon  said  statements.     That  on  the  16th  day  of 
August,  1886,  defendant  w^as  indebted  to  complainant  in  the 
sum  of  §200  judgment,  and  $675  on  commercial  paper  playable 
to  the  complainant,  notj'ctdue.     That  previous  to  the  16tli  of 
August,  1880,  Emma,  together  with  Thomas  C.  Hogle  and  other 
defendants  (naming  them),  combined  for  the  purpose  of  de- 
frauding complainant  and  other  creditors  of  the  defendant  and 
of  placing  the  ])roperty  of  Emma  T.  Hogle  and  said  Hogle  & 
Company  in  such  condition  that  the  complainant  and  other 
creditors  could  not  subject  the  same  to  the  payment  of  their 
just  claims  by  proce>i3  of  law. 

That  Emma  T.  Ilogle  and  her  husband  executed  a  judgment 
note  for  §900,  and  §100  attorney's  fees,  dated  August  13, 1886, 
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payable  on  demand  to  Frank  Travers,  and  indorsed  by  hi  in  to 
John  S.  Miller,  trustee ;  that  Frank  Travers  is  the  son  oJ  Emma 
T.  Hogle's  stepmother,  and  that  Emma  T.  Hoglo  asserts  that 
said  judgment  note  was  given  for  moneys  loaned  her  said 
stepmother  at  a  period  antedating  the  time  of  the  giving  of 
said  judgment  note.  That  Emma  and  Thomas  C.  Hogle  also 
executed  a  judgment  note  to  James  E.  Bingham  for  $200} 
dated  August  13,  1886,  payable  three  months  after  date,  with 
power  to  confess  judgment,  and  $200  attorney's  fees.  That 
defendant  gives  out  that  said  last  note  was  given  to  said  Bing- 
ham for  moneys  loaned  previous  to  the  execution  of  the  note. 
That  the  said  Emma  T.  Hogle  and  Thomas  C.  Hogle  also 
executed  to  one  John  S.  Miller  a  judgment  note -for  $1,005 
and  $150  attorney's  fees,  dated  August  12,  1886,  payable  on 
demand.  That  said  Emma  gives  out  that  this  note  was  for 
moneys  loaned  to  her  prior  to  the  execution  of  said  notes. 
That  the  Hogles  also  executed  a  judgment  note  for  the  sum 
of  $350,  dated  August  12,  1886,  payable  on  demand,  with  the 
attorney's  fees  amounting  to  the  sum  of  $40,  and  the  judgment 
note  dated  August  12,  1886,  for  $505  dollars,  payable  sixty 
days  after  date,  to  the  order  of  John  S.  Miller,  including  $70 
attorney's  fees.  That  they  have  alleged  that  the  considera- 
tion of  said  note  was  moneys  loaned  by  said  John  S.  Miller  to 
said  Emma  T.  Hpgle  before  the  execution  of  the  notes.  That 
said  Emma  T.  Hogle  executed  anotlier  judgment  note  for  the 
sum  of  $1,466.66,  dated  August  13,  1886,  payable  sixty  days 
after  date  to  the  order  of  Charles  H.  Patton,  with  eight  per 
cent,  interest,  including  $100  attorney's  fees,  for  the  alleged 
consideration  of  moneys  loaned  by  said  Patton  to  said  Emma 
T.  Hogle.  That  on  the  16th  of  August,  1886,  judgments 
were  entered  on  the  various  judgment  notes  against  said 
Emma  T.  Hogle  (describing  them). 

That  the  various  papers  in  said  suit  were  filed  at  the  hour 
of  1:56  in  the  afternoon  of  said  day,  and  before  the  entry  of 
any  judgments,  and  before  the  docketing  of  any  judgments, 
executions  were  issued  by  the  clerk  of  the  Superior  Court  on 
said  judgments,  and  delivered  to  the  Sheriff  of  Cook  County. 

That  said  executions  were  levied  upon  the  property  of 
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EmmaT.  Ilogle,  and  at  the  request  of  John  S.  Miller,  Charles 
11.  Patton,  executions  in  favor  of  said  Patton  and  Miller  were 
returned  "  no  property  found,"  and  thereupon,  at  the  hour 
of  10  o'clock  in  the  morning  of  the  17th  of  August,  188r>^ 
a  collusive  creditor's  bill  was  filed  in  this  court  bj  the  said 
Patton  and  Miller,  upon  said  last  mentioned  juds^ments  and 
returns  of  said  executions,  in  which  bill  the  said  Hogles  were 
made  parties  defendant. 

That  thej  at  once  appeared  in  said  proceedings  and  filed 
their  consent  for  the  appointment  of  Frank  Tra vers  as  receiver. 
He  was  then  appointed  receiver  in  said  cause,  giving  bond  for 
the  sum  of  §2,500,  with  said  John  S.  Miller  as  surety.  That 
said  Frank  Tra  vers  was  formerly  a  clerk  of  said  Hogle  &  Com- 
pany, and  is  the  6tej)brother  of  the  said  Emma  T.  Ilogle,  and 
is  now  acting  as  the  receiver  of  said  Emma  T.  Hogle  and 
Thomas  C.  Hogle.  That  previous  to  the  entry  of  said  judg- 
ment, said  Emma  T.  Hogle  and  Thomas  C.  Hogle  executed  to 
one  Leman,  as  trustee,  a  trust  deed  of  the. above  described  real 
estate,  to  secure  two  notes  of  said  John  S.  Miller  for  $266  and 
?525,  respectively,  which  is  alleged  to  be  the  same  indebted- 
ness secured  by  the  judgment  note  of  said  Jolm  S.  Miller, 
above  described.  That  on  the  13th  day  of  August,  18S6, 
Emma  T.  and  Thomas  C.  Hogle  executed  and  delivered  a 
chattel  mortgage  upon  the  fixtures  and  property  in  their  fac- 
tory to  said  Miller  as  trustee  to  secure  a  note  for  $2,000,  pay- 
able to  the  order  of  James  E.  Bingham,  which  indebtedness  is 
alleged  to  be  the  same  as  that  secured  by  judgment  note  and 
judgment  in  favor  of  James  E.  Bingham,  heretofore  men- 
tioned. That  both  said  trust  deed  and  chattel  mortgage  were 
tiled  for  record  prior  to  the  issuing  and  levy  of  said  executions. 

That  on  the  16th  of  August,  1S86,  said  John  S.  Miller, 
attorney  for  all  the  complainants  in  said  executions,  ))r6cured 
an  attachment  in  favor  of  John  S.  Miller,  to  be  levied  upon 
all  the  property  of  said  Hogle  ife  Company  at  Muskegon, 
Michigan,  and  caused  writs  of  garnishment  to  be  served  in 
Muskegon  County  upon  all  persons  indebted  to  said  Hogle  & 
Company,  which  attachments  were  for  the  same  debts  secured 
by  said  alleged  judgments  and  said  alleged  trust  deeds. 
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That  ail  the  aforesaid  judgment  notes,  secured  by  trust  deeds 
and  chattel  mortgage,  were  without  consideration  and- void, 
and  that  at  tlie  time  of  the  giving  of  the  same,  and  thereafter, 
said  Emma  T.  Hogle  was  not  indebted  to  the  respective  hold- 
ers of  said  notes  in  any  sum  whatsoever.  That  by  virtue  of 
said  proceedings,  the  property  of  Mrs.  Hogle  was  so  placed 
that  it  can  not  be  reached  by  complainant  and  the  otlier 
creditors  of  said  Emma  T.  Hogle.  That  the  plaintiffs  in  said 
executions  are  proceeding  to  sell  the  property  by  virtue  of  the 
alleged  executions,  and  have  advertised  the  sale  for  the  31st 
day  of  August,  1886,  and  will  sell,  unless  restrained  by  order 
of  court  That  the  alleged  proco.edings  in  the  Superior  Court 
were  had  in  term  time,  but  during  the  adjournment  of  the 
Supei'ior  Court  and  not  in  open  court.  That  all  of  said  pro- 
ceedings are  simply  means  whereby  property  of  Emma  T. 
Hogle  may  be  taken  out  of  her  name,  and  the  same  placed  in 
the  hands  of  various  persons  whom  she  could  trust  for  her 
benefit,  and  that  of  her  husband.  That  ail  of  said  proceedings 
are  not  lona  fide^  nor  to  secure  hona  fide  claims,  but  on  the 
contrary  are  had  for  the  false  and  fraudulent  proposition  of 
cheating  your  orator  and  the  other  bona  fide  creditors  of  Emma 
T.  Hogle. 

The  bill  then  males  all  of  said  parties  defendant,  and  sub- 
mits inteiTOgatories  to  the  various  defendants. 

The  prayer  of  the  bill  is  that  complainant's  judgment  be 
paid.  That  the  alleged  levies  of  execution  on  said  property  of 
Emma  T.  Hogle  be  declared  void  *and  of  no  effect,  and  that 
said  property  be  subjected  to  the  liens  of  complainant's  execu- 
tion as  a  prior  and  valid  lien  thereon,  and  that  defendants  be 
declared  trustees  for  the  benefit  of  complainant  as  to  any  pro- 
ceeds of  sale,  and  that  they  be  decreed  to  pay  them  to  the 
complainant  to  the  extent  of  the  complainant's  judgment  and 
costs,  and  interest.  That  the  chattel  mortgage  and  trust  deeds 
be  declared  fraudulent  and  void  as  against  t^e  lien  of  com- 
plainant's execution  and  levy.  Also  praying  for  an  injunction 
and  receiver,  also  for  an  injunction  against  the  Sheriff,  enjoin- 
ing him  from  paying  over  the  proceeds  of  said  sale  to  the 
plaintiffs  in  said  alleged  executions  until  the  further  order  of 
court,  etc. 
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A  general  demurrer  was  filed  for  all  the  defendants,  which 
was  sustiiined  by  the  court  and  the  bill  dismissed  for  want  of 
equity,  and  the  case  is  brought  to  this  court  by  appeal. 

Messrs.  Moses  &  Kewhak,  for  appellant 

Mr.  John  S.  Milleb,  for  appellees. 

MoRANj  P.  J.  The  bill  states  the  recovery  of  a  judgment 
in  a  Justice  Court  by  complainant  and  the  taking  of  all  the 
necessary  steps  to  make  said  judgment  a  lien  on  the  real  estate 
of  appellee,  Emma  T.  Hogle,  and  that  after  the  indebtedness 
on  which  the  judgment  was  based,  but  before  the  recovery  of 
the  judgment,  there  was  a  confederacy  between  said  judgment 
debtor  and  the  other  defendants  to  cover  the  property  of 
said  debtor  with  apparent  liens  and  incumbrances,  so  as  to 
hinder  and  delay  appellant  and  other  creditors,  and  that  to 
that  end  judgments  were  confessed  on  notes  that  w^re  with- 
out consideration,  and  levies  made  upon  the  property  of  said 
debtor,  and  a  trust  deed  given  covering  certain  real  estate,  to 
secure  notes,  also  without  consideration,  and  various  other 
transfers  and  proceedings  affecting  the  title  to  the  debtor's 
property,  which  transfers  and  proceedings  are  alleged  to  liave 
been  collusive  and  void  as  against  creditors.  That  by  these 
various  conveyances  and  proceedings  appellant's  execution  is 
impeded,  and  the  satisfaction  of  its  judgment  obstructed. 
Appellant  prays,  among  other  things,  that  the  said  collusive 
judgments,  executions  and  levies,  and  the  said  trust  deed,  bo 
declared  void  as  against  the  lien  of  appellant's  executions,  and 
removed  as  an  obstruction  and  impediment  to  appellant's  lien, 
and  that  the  property  be  sold  to  satisfy  appellant's  execution. 

The  facts  alleged  in  the  bill  entitle  appellant  to  have  all 
fraudulent  liens,  whether  created  by  judgments  or  otherwise, 
removed  out  of  the  way  of  its  execution.  When  the  facts 
stated  in  the  bill  entitle  the  complainant  to  relief,  it  is  error 
to  sustain  a  general  demurrer  to  the  bill.  The  bill  contained 
a  prayer  for  general  relief,  and  under  such  prayer  the  court 
could,  at  the  hearing,  grant  the  relief  which  complainant's 
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allegations  entitle  it  to  have,  notwithstanding  an  improper 
specific  prayer  for  relief.  A  demurrer  to  a  hill  will  not  be 
sustained  for  the  reason  that  the  wrong  relief  is  prayed.  Wil- 
kinson V.  Beal,  4  Mad.  408;  Hopkins  v.  Snedaker,  71  111.  449; 
Curyea  v.  Berry,  84  111.  600. 

The  court  would  not,  after  removing  fraudulent  liens  out 
of  the  way  of  the  execution,  proceed  to  sell  the  property  and 
pay  complainant's  claim,  it  is  true,  but  because  complainant  so 
prayed,  would  not  prevent  the  court  from  removing  the  obstruc- 
tion and  then  leaving  complainant  to  satisfy  his  execution  out 
of  the  property  in  the  ordinary  manner.  Probably  the  appoint- 
ment of  a  receiver  under  such  a  bill  would  not  be  obtainable, 
certainly  not  ordinarily,  but  because  a  receiver  is  asked  for,  is 
no  reason  for  putting  complainant  ont  of  court.  The  bill, 
though  containing  much  more  than  was  necessary,  is  by  no 
means  multifarious. 

The  complainant  asserts  but  one  general  right,  to  wit,  to 
set  aside  what  is  alleged  to  be  fraudulent  conveyances  which 
prevent  the  satisfaction  of  the  judgment  out  of  the  debtor's 
property,  and  a  combination  and  confederacy  is  alleged  against 
all  the  parties  who  are  made  defendants. 

K  improper  discovery  is  asked  in  a  bill,  there  may  be  & 
demurrer  to  the  discovery,  but  here  the  demurrer  was  a  gen- 
eral demurrer  to  the  bill. 

It  was  error  to  sustain  the  demurrer  and  distniss  the  bill, 
and  the  decree  must  therefore  be  reversed  and  the  case  re- 
manded. 

Reversed  and  remanded. 


Elias  R  Bowen 

V. 

Florence  McCarthy,  Mary  L.  Lloyd  et  al. 

Trustee — Foreelostire — Eq  uita  b  le  Mortgage — After -A  cquired  Tit  le. 

Upon  a  bill  filed  to  foreclose  a  trust;  deed  tw  a  mortgage,  it  is  held:  That 
a  clause  contained  in  certain  chattel  mortgages  did  not  amount  to  an  equi- 
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table  mortirage,  the  mortgagor  having  no  estate  in  the  promises,  and  no  con- 
nection therewith  except  a^  guardian  of  the  estate  of  his  infant  daujrhter; 
and  that  an  after-acquired  title  did  not  inure  to  the  mortgagee  in  said 
mortgages. 

[Opinion  filed  April  11,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKKAY  F.  TuLKT,  Judgo,  presiding. 

Tliis  18  an  appeal  from  the  decree  of  the  court  below,  in  a 
proceeding  to  foreclose  a  trust  deed  as  a  mortgage,  and  settle 
equities  between  incumbrancers.  The  material  facts  shown  by 
the  i)leading8  and  by  the  evidence  are,  that  some  time  in  the 
year  18^)0,  one  Jose|)liine  Spear,  being  seized  in  fee  of  lot  13, 
Canal  Trustees',  etc.,  liaving  a  frontage  of  fifty  feet  upon  Center 
Avenue,  near  Madison  Street,  in  the  City  of  Chicago,  inter- 
married with  one  Sidney  P.  Walker;  that  the  only  child  of 
said  marriage  was  born  December  21,  1863,  and  named  Mary 
Louise  Walker;  that  ten  months  after  the  birth  of  said  child, 
and  in  the  year  1804,  said  Josephine,  the  mother,  died  intestate, 
leaving  said  Mary  Louise  as  her  only  heir  at  law,  and  her 
said  husband,  her  surviving;  that  about  November  1,  1872, 
said  child  being  then  nine  yeara  of  age,  letters  of  guardian- 
ship of  her  estate  were  issued  by  the  County  Court  of  Cook 
County  to  said  Walker,  who  qualified  by  giving  bond,  and  con- 
tinued to  act  as  such  guardian  until  discharged  by  the  proper 
court,  January  5,  1883;  that  in  1857  Elias  K.  Bowen,  the 
appellant,  enteied  into  possession  of  said  lot  13,  under  a  lease 
for  nine  years,  made  by  one  Ira  Ilerriman,  who  was  guardian 
of  the  estate  of  said  Josephine  Spear,  but  attorning  and  pay. 
ing  rent  to  said  Sidney  P.  Walker  some  time  after  liis  marriage 
with  said  Josephine  Spear,  and  that  after  the  expiration  of 
said  lease,  Bowen  continued  to  occupy  the  premises  under  said 
Walker,  but  without  any  written  lease,  so  fai:  as  the  case  shows. 
It  appears  that  said  Walker  had  bought  and  lived  upon  the  lot 
next  south  of  that  in  question ;  that  during  all  the  transactions 
in  question  their  relations  were  very  intimate,  Bowen  having 
married  and  was  living  with  Walker's  mother ;  and  tlie  evi- 
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dence  tended  to  show  that  Bowen  was  familiar  with  all  the 
facts  respecting  the  title  of  said  lot  13  being  in  said  Mary 
Louise  after  her  mother's  death,  and  said  Sidney  P.  Walker 
being  the  guardian  of  licr  estate.  It  appears  that  September 
4, 1874,  by  means  of  a  sale  of  stock  by  Bowen  to  Walker,  the 
latter  became  indebted  to  the  former  in  tlie  sum  of  $4,600,  for 
which  he  gave  his  promissory  note,  payable  in  two  years 
from  date,  and,  to  secure  the  same,  a  chattel  mortgage  upon 
certain  specified  personal  property,  which  was  recorded  as  such ; 
that  in  such  chattel  mortgage  the  only  reference  to  said  lot  13 
is  found  in  the  defeasance  clause,  which  reads: 

*''  Provided^  nevertheless^  that  if  the  said  Sidney  P.  Walker, 
his  heirs,  executors,  administrators  or  assigns,  shall  well  and 
truly  pay,  or  cause  to  be  paid  unto  the  said  Elias  E.  Bowen, 
his  heirs,  executors,  administrators  or  assigns,  the  sum  of  §4,000 
and  interest  thereon,  according  to  the  tenor  and  effect  of  one 
promissory  note,  dated  September  4, 1874,  signed  by  the  party 
of  the  first  part  [said  Walker]  and  payable  to  the  order  of  the 
party  of  the  second  part  [said  Bowen],  in  two  years  after 
date  with  interest  [after  date]  at  the  rate  of  ten  per  cent  per 
annum  {said  note  Iiaving  bee?i  extended  two  years  from  mor 
turity  thereof  upon  condition  that  the  rent  of  the  north  thirty 
feet  of  lot  13,  block  3,  in  W.  i  and  W.  i  of  N.  E.  J  Section  17, 
and  known  as  No.  15  Center  Avenue,  Chicago,  shall  he 
applied  to  pay  interest  on  said  note  or  the  principal  thereof  so 
long  as  any  portion  thereof  remains  U7ipaid) — then  and  from 
thenceforth  these  presents  and  everything  therein  contained 
shall  cease  and  be  null  and  void." 

It  appears  that  April  12,  1877,  said  Walker,  and  Emma,  his 
wife  (he  having  married  again),  executed  to  sjiid  Bowen  a 
further  chattel  mortgage,  which  was  recorded  as  such,  to 
secure  Walker's  note  for  $4,500,  being  part  of  the  same 
indebtedness  as  above,  which  chattel  mortgage  contained  in 
the  defeasance  clause,  the  same  provision  as  above  as  to  the 
rents  of  said  north  tliirty  feet  of  lot  13,  and  in  the  same 
words;  that  during  all  these  transactions  as  to  said  Walker's 
individual  indebtedness  to  Bowen,  the  said  Mary  Louise  was 
the  lawful  owner  of  said  lot  13,  was  a  minor  under  eighteen 
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years  of  age,  and  said  Walker  was  guardian  of  her  estate,  of  all 
of  which  mattere  Bowen  had  knowledge. 

The  case  shows  that  on  the  very  next  day  after  said  Mary 
Louise  attained  the  age  of  eighteen  years,  December  22, 1881, 
her  father,  the  said  Walker,  still  sustaining  the  relation  of 
guardian  of  her  estate,  obtained  from  her  a  quitclaim  deed  of 
all  her  interest  in  said  lot  13,  at  the  same  time  making  his 
promissory  note  to  her  for  S2,500,  payable  in  live  years,  with 
interest;  and  to  secure  the  same,  he,  together  with  his  then 
wife,  Emma  J.,  executed  a  mortgage  in  due  form  upon  said 
lot,  to  said  Mary  Louise,  but  which  Bowen  contended  was  not 
delivered  to  her  before  said  Walker's  death,  which  occurred 
January  22,  1884,  he  then  being  insolvent.  The  evidence  of 
said  Mary  Louise,  which  was  coni])etent  as  against  said  Bowen, 
tended,  with  other  evidence,  to  ])rove  a  delivery  at  the  time 
of  making  the  same. 

The  case  also  shows  that,  December  20,  1881,  said  Walker 
borrowed  the  sum  of  81,500  of  Eev.  William  A.  Smith,  and, 
for  the  securing  the  repayment  of  the  same,  he  and  his  said 
wife  executed  a  mortgage  to  eaid  Smith  u]>on  said  lot,  which 
was  afterward  purchased  by  said  Emma  J.  Walker  with  her 
own  funds,  to  whom  it  was  assigned;  that  December  14  1882, 
said  Walker  borrowed  Sl,000  of  appellee  McCarthy,  to  secure 
the  repayment  of  which  he  and  his  said  wife  executed  a  trust 
deed  of  said  lot  to  one  Murphy,  as  trustee.  The  original  bill 
was  brought  by  McCarthy  to  foreclose  that  trust  deed  as  a 
mortgage,  all  persons  who  were  proper  parties  being  made 
parties  defendant.  Bowen,  in  his  answer,  set  up  said  chattel 
mortgages,  claiming  that  by  them  there  was  created  a  lien  on 
said  north  thirty  feet  of  said  lot  13,  in  the  nature  of  an  equi- 
table mortgage,  to  secure  the  said  indebtedness  of  Sidney  P. 
Walker  to  him,  which  was  prior  in  time  and  in  right  to  all  the 
other  of  said  incumbrances.  But  that  claim  was  rejected  by 
the  chancellor,  and  a  decree  of  foreclosure  passed,  adjusting 
equities  between  the  other  incumbrancers,  who  are  content 
therewith,  and  Bowen  alone  appealed,  and  has  assigned  error. 

Mr.  Edwaed  Eoby,  for  appellant 
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Messrs.  3ckke  &  IIollett,  for  Einina  J.  Walker  et  al.j 
appelloos. 

Mr.  James  Lloyd,  for  Mary  L.  Lloyd,  appellee. 

McAllister,  J.  The  act  entitled  "An  act  to  protect  mar- 
ried women  in  their  separate  property,"  went  into  force  April 
24,  1861.  But  before  said  act  went  into  force,  and  in  1860, 
Sidney  P.  Walker  intermarried  with  Josephine  Spear,  who 
was  the  owner  in  fee  of  the  premises  in  question  in  this  suit. 
Of  that  marriage  only  one  child  was  born,  viz.,  Mary  Louise 
Walker.  But  she  was  not  born  until  after  said  act  went  into 
force,  and  December  21,  1863.  Under  that  state  of  facts,  the 
only  estate  which  Sidney  P.  Walker  had  in  his  wife's  said  real 
estate  was  that  of  a  tenant  during  coverture;  and  she  having 
died  in  the  year  1864,  such  tenancy  was  thereby  terminated. 
Rose  V.  Sanderson,  38  111.  247;  Lang  v.  Hitchcock,  09  111.  550. 

It  appears,  therefore,  from  the  record  in  this  case,  that  said 
Walker,  at  the  time  of  the  execution  by  him  of  the  respective 
chattel  mortgages  to  Bowen,  the  appellant,  containing  the 
clause  upon  which  the  alleged  equitable  mortgage  of  a  portion 
of  said  real  estate  is  predicated,  had  no  estate  whatever  in  said 
premises,  and  that  the  only  coniiection  he  had  with  it  was  as 
guardian  of  the  estate  of  his  infant  daughter,  said  Mary  Lou- 
ise, in  whom  the  legal  title  was  vested  as  heir  of  her  deceased 
mother. 

But  it  is  claimed  on  behalf  of  Bowen,  the  appellant,  that 
the  title  subsequently  acquired  by  Sidney  P.  Walker  by  the 
quitclaim  deed  of  his  said  ward  to  him  after  she  attained  her 
majority,  inured  to  the  benefit  of  him,  said  Bowen.  We  can 
not  concur  in  that  view,  for  the  following  reasons:  The  after- 
acquired  title  could  not  inure  by  virtue  of  the  statute,  because 
there  was  no  deed  or  conveyance  from  Sidney  P.  Walker  to 
Bowen,  purporting  to  convey  an  estate  in  fee  simple  absolute 
in  any  portion  of  the  premises  in  question.  It  could  not  inure 
by  way  of  estoppel  by  covenant,  because  there  was  no  cove- 
nant appropriate  to  that  end.     Holbrook  v.  Debo,  99  111.  372. 

Upon  the  whole  case,  wo  think  the  decree  appealed  from  is 
supported  by  the  evidence,  is  right,  and  should  be  affirmed. 

Decree  affirmed. 
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~2b  5641  Jeremiah  Murphy 

105t  170 

—  V. 

William  C.  Holway, 


Stafute  of  Limitationa — OottdUional  Promise — Circumstances  of  Admis- 
sion— Evidence, 

1.  An  acknowledgment  of  indebtedness,  to  remove  the  bar  of  the  Stat- 
ute of  Limitations,  must  be  of  such  a  character  as  clearly  to  show  a  recofc- 
nition  of  the  debt,  and  an  intention  to  pay  it.  If  a  new  promise  is 
conditional,  a  performance  of  (he  condition  must  be  phown. 

2.  The  fact  that  the  circumstances  of  the  admission  of  an  indebtedness 
are  such  as  to  affect  different  minds  in  different  ways,  so  as  to  admit  of  a 
fair  conclusion  that  no  new  promise  was  intended,  is  alone  sufficient  to  pre- 
vent its  operating  as  an  avoidance  of  the  bar  of  the  statute. 

[Opinion  filed  April   11,  1888.] 

Appfal  from  the  Circait  Court  of  Cook  Connty;  the  Hon. 
RoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  Thomas  J.  Walsh,  for  appellant. 
Messrs.  McGaffey  &  Tcbnes,  for  appellee. 

Bailey,  J.  This  suit  was  brought  by  WiHiam  C.  Holway 
against  Jeremiah  Murphy  before  a  Justice  of  the  Peace,  and 
afterward  taken  by  appeal  to  the  Circuit  Court  where,  as  the 
result  of  the  jury  trial,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $100  and  costs.  The  plaintiff's  claim  is  for  a 
board  bill,  the  defense  being  the  Statute  of  Limitations,  and 
the  plaintiff  alleging  a  new  promise.  The  plaintiff's  cause  of 
action  accrued  more  than  five  years  before  the  commencement 
of  the  suit,  and  the  principal  controversy  in  the  case  arises 
upon  the  question  of  a  new  promise. 

It  seems  that  the  plaintiff  at  the  time  the  debt  accrued,  took 
into  his  possession  certain  goods  and  chattels  belonging  to  the 
defendafit,  as  security  for  his  debt,  and  that  he  has  never 
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returned  them  to  the  defendant.  Bj  way  of  showing  a  new 
promise,  the  plaintiflE  testilied  that  about  two  weeks  before 
commencing  his  suit,  he  called  on  tlie  defendant  in  company 
with  one  John  Deacon,  and  presented  to  him  his  bill  for  board 
and  that  the  defendant  said  that  he  owed  the  bill  bat  wanted 
the  plaintiff  to  return  the  property  he  had  taken  from  him. 
Deacon  testifies  to  the  same  interview  and  says  that  the 
defendant's  words  were:  "I  owe  the  bill,  but  I  want  you  to 
return  my  property."  The  defendant's  version  of  the  inter- 
view is  as  follows:  **I  told  him  that  if  he  would  return  my 
notes  and  other  property  to  me,  I  would  pay  him  his  bill." 

The  new  promise,  as  testified  to  by  the  defendant,  was  only 
conditional,  and  as  there  is  no  pretense  that  the  condition  has 
ever  been  performed,  such  promise  would  clearly  be  insuflicieut 
to  avoid  the  bar  of  the  statute.  But  as  the  jury  have  found 
the  issues  for  the  plaintiff,  we  must  assume  that  they  have 
believed  the  account  of  the  interview  given  by  the  plaintiff 
and  his  witness,  and  the  question  is  whether  their  testimony 
is  sufllcient  to  establish  a  new  promise. 

The  law,  as  generally  recognized  by  the  authorities  is,  that, 
to  remove  the  bar  of  the  Statute  of  Limitations,  it  is  incum- 
bent on  the  plaintiff  to  prove  an  express  promise  to  pay  the 
money,  or  a  conditional  promise  with  a  performance  of  the 
condition,  or  an  unqualified  admission  that  the  debt  is  due  and 
unpaid,  nothing  being  said  or  done  at  the  time  rebutting  the 
presumption  of  a  promise  to  pay.  The  acknowledgment 
must  be  of  such  a  character  as  to  clearly  show  a  recognition  of 
the  debt,  and  an  intention  to  pay  it.  Carroll  v.  Forsyth,  69 
III.  127.  In  the  case  here  cited  the  court  approve  and  adopt 
the  following  language  of  Mr.  Justice  Story  in  Roll  v.  Morri- 
son, 1  Pet.  362:  "If  there  be  no  express  promise,  but  a 
promise  to  be  raised  by  implication  of  law,  from  the  acknowl- 
edgment of  the  party,  such  acknowledgment  ought  to  con- 
tain an  unqualified  and  direct  admission  of  a  previous  subsist- 
ing debt,  which  the  party  is  liable  and  willing  to  pay.  If  there 
be  accompanying  circumstances  which  repel  the  presumption 
of  a  promise  or  intention  to  pay,  if  the  expression  be  equiv- 
ocal, vague  and  indeterminate,  leading  to  no  certain  conclu- 
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eion,  but  at  best  to  probable  inference  which  may  affect  dif- 
ferent minds  in  different  ways,  we  think  they  ought  not  to  go 
to  the  jury  as  evidence  of  a  new  promise  to  revive  the  cause 
of  action." 

In  the  present  case,  if  we  accept  as  true  the  testimony  of 
the  plaintiff's  witness,  the  language  of  the  defendant,  on  being 
presented  with  the  plaintiff's  bill  was,  "I  owe  you  the  bill, 
but  I  want  you  to  return  my  property."  This  language  must 
be  considered  and  interpreted  in  the  light  of  the  previous  and 
existing  relations  between  the  parties,  as  disclosed  by  the  evi- 
dence. The  amount  of  the  bill  as  presented  was  §206.  The 
defendant  testifies,  and  in  this  his  testimony  is  not  disputed, 
that  at  the  time  the  bill  was  accruing,  as  he  was  unable  to 
pay  his  board,  the  plaintiff  asked  him  for  security,  and  in 
compliance  with  such  request,  he  assigned  to  the  plaintiff  a 
note  for  $300  secured  by  mortgage  on  land  at  Janesville. 
Wisconsin.  About  six  months  afterward,  on  returning  one 
day  to  the  plaintiff's  house,  he  found  that  his  trunk  and  all 
his  wearing  apparel,  except  what  was  on  his  person,  and  all 
his  books,  had  been  seized  by  the  plaintiff,  there  being  in  his 
trunk,  in  addition  to  other  articles  of  value,  the  mortgage 
above  mentioned  and  a  note  for  $200  also  secured  by  said 
mortgage,  and  that  the  plaintiff  had  never  returned  to  him  saidi 
notes,  wearing  apparel  or  books,  or  rendered  any  account  of 
them.  The  plaintiff  testilies  that  some  two  years  after  seizing 
said  trunk,  books,  etc.,  he  realized  from  a  sale  of  the  trunk  and 
contents  and  books,  the  sum  of  $5.10,  and  applied  tlie  same  on 
the  account ;  that  he  had  lost  or  mislaid  the  $300  note,  and  on 
making  search  for  it  had  been  unable  to  find  it;  that  soon 
after  receiving  it  he  sent  it  to  Janesville  for  collection,  and  it 
was  returned  to  him  uncollected. 

Under  the  foregoing  circumstances  what  implication  is  to 
be  drawn  from  an  acknowledgment  of  the  debt,  coupled  with 
a  demand  for  a  return  of  the  property  held  by  his  creditor  as 
security?  It  would,  we  think,  scarcely  give  rise  to  an  impl- 
cation  of  a  promise  to  pay  the  debt  and  leave  the  Beciiri- 
ties  in  the  creditor's  hands.  The  demand  for  the  return  of 
the  securities  would  rather  repel  the  presumption  of  a  promis-e 
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or  intention  to  pay,  or  would  give  rise  to  an  implication  of  a 
conditional  promise,  viz.,  that  of  payment  on  the  return  of  the 
securities. 

But  it  may  be  said  that  it  was  for  the  jury  to  construe  the 
defendant's  admission,  and  that  their  finding  should  be  held  to 
be  conclusive.  It  is  doubtless  the  peculiar  province  of  the 
jury  to  determine  controverted  questions  of  fact,  and  even 
where  the  mere  evidential  facts  are  undisputed,  but  are  of  a 
doubtful  tendency,  and  are  capable  of  leading  different  minds  to 
different  conclusions,  it  is  ordinarily  for  the  jury  to  determine 
the  ultimate  facts  at  issue,  and  their  finding  should  not  be  dis- 
turbed unless  clearly  wrong.     The  present  case,  however, 

•  

would  seem  to  be,  in  a  certain  sense,  an  exception.  The  fact 
that  the  circumstances  of  the  admission  of  an  indebtedness 
are  such  as  to  affect  different  minds  in  different  wavs,  so  as  to 
admit  of  a  fair  conclusion  that  no  new  promise  was  intended, 
is  alone  suflScient  to  prevent  its  operating  as  an  avoidance  of  the 
bar  of  the  statute;  or,  as  held  by  Mr.  Justice  Story  in  the 
passage  above  quoted,  such  evidence  is  insufficient  to  go  to 
the  jury. 

We  are  of  the  opinion  that  the  verdict  is  unsupported  by 
the  evidence,  and  for  that  reason  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed; 
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Board  of  Education 

V. 

Smith  Hoag. 


Action  against  School  Board — Interest — Unreasonable  and  Vexatious 
Delay  in  Payment — Judgment — Surplusage, 

1.  Whether  there  has  been  rach  an  unreasonable  and  vexations  delay  in 
the  payment  of  money  due  the  plaintiff  as  to  entitle  him  to  interest,  is  a 
question  of  fact  for  the  jury. 

2.  In  an  action  a^inst  a  f^hool  board  to  recover  the  price  of  a  bill  of 
lumber,  it  is  held:  That  the  evidence  sustains  the  verdict  for  the  plaintiff; 
that  the  delay  in  payment  was  both  unreasonable  and  vexatious;  and  that 
certain  words  in  the  judgment  should  be  rejected  as  surplusage. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  tlie  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Edward  C.  Lovell  and  Fje^nk  Cbosbt,  for  appel- 
lant 

Messrs.  Botsfobd  &  Wayne,  for  appellee. 

Baker,  J.    This  was  assumpsit  by  appellee  against  appellants 
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to  recover  the  price  of  a  bill  of  flooring  and  lumber  furnished 
by  him  in  February  and  March,  1881,  for  the  Locust  Street 
Bchool  house.  The  case  was  before  us  at  the  May  term,  1886 
'  and  is  reported  in  21*111.  App.  588.  Upon  the  remanding  of 
the  cause,  the  motion  for  a  new  trial  was  overruled  and  a 
judgment  rendered  upon  the  verdict  of  the  jury  for  $148.37, 
damages.     The  case  is  now  again  brought  here  by  appeal. 

No  objection  was  made  at  the  trial  to  the  introduction  of 
any  portion  of  the  testimony  produced  by  appellee  to  establish 
his  demand;  and,  in  the  absence  of  any  evidence  to  the  con- 
trary, we  think  it  sufficiently  sustains  the  verdict  of  the  jury, 
that  the  Board  of  Education  was  liable  to  pay  appellee  for 
the  lumber  furnished  by  him  for  the  school  building.  It  is 
objected  that  the  juiy,  by  their  verdict,  allowed  appellee  six 
per  cent,  interest  upon  the  amount  of  his  bill  for  the  period 
of  four  years  and  a  half.  No  fixed  rule  can  be  laid  down  to 
deterftiine  what  constitutes  such  unreasonable  and  vexatious 
delay  in  payment  as  will  entitle  the  creditor  to  interest.  The 
question  must  necessarily  be  decided  to  a  very  considerable 
extent  from  the  circumstances  of  each  particular  case.  Sam- 
mis  V.  Clark,  13  111.  544.  It  i's  a  question  of  fact  for  the  jury 
to  determine  whether  or  not  money  has  been  withheld  by  an 
unreasonable  and  vexatious  delay  of  payment.  Kennedy  v. 
Gibbs,  15  111.  406;  Davis  v.  Kenaga,  51  111.  170.  It  is  very 
clear,  both  from  the  language  of  the  statute  and  from  nri- 
merous  decisions  of  the  courts,  that  something  more  than 
mere  delay  of  payment  is  required  in  order  to  bring  a  case 
within  the  last  clause  of  Sec.  2  of  the  interest  act.  Yet, 
under  the  evidence  found  in  the  record  before  us,  we  are 
of  opinion  the  jury  was  fully  authorized  to  find  that  the 
delay  in  payment  was  both  unreasonable  and  vexatious.  New- 
Ian  V.  Shafer,  38  III.  379;  Daniels  v.  Osborn,  75  111.  6r5. 

It  is  assigned  as  eiTor  that  the  form  of  the  judgment  is  con- 
trary to  law.  Sec.  49  of  the  school  law  in  force  July  1, 1872, 
provides  that  if  any  judgment  shall  be  obtained  against  any 
township,  board  of  trustees  or  school  directors,  it  shall  be  lawful 
for  the  court  to  issue  thence  a  writ  commanding  the  directors, 
ti'ustees  and  treasurer  of  such  townthip  to  cause  the  amount 
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thereof,  with  interest  and  costs,  to  be  paid  to  the  party  entitled 
to  the  benefit  of  said  judgment,  out  of  ajiy  moneys  unappro- 
priatei,  of  said  township  or  district,  or,  if  there  be  no  such 
moneys,  out  of  tlie  first  moneys  applicable  to  the  payment  of 
the  kind  of  services  or  indebtedness  for  which  such  judgments 
shall  be  obtained,  which  shall  be  received  for  the  use  of  such 
township  or  district.  In  the  judgment  at  bar  the  award  of  the 
writ  was  "that  the  clerk  of  this  court  issue  thereon  a  writ 
commanding  the  said  Board  of  Education  of  district  number 
one,  township  forty-one,  range  eight,  east  of  the  third  princii>al 
meridian;  to  cause  the  amount  of  said  judgment,  interests  and 
costs  to  be  paid  to  the  said  plaintiff,  Smith  Hoag,  out  of  any 
moneys  of  the  said  township  or  district  not  otherwise  appro- 
])riated,  and  in  case  there  be  no  such  moneys  in  their  hands, 
then  out  of  the  first  moneys  applicable  to  the  payment  of  this  • 
kind  of  indebtedness  which  said  district  or  treasurer  may 
recover  for  the  use  of  said  township  or  district."  Tli(^  man- 
date of  the  writ  awarded  is  addressed  to  the  Board  of  Educa- 
tion of  the  district.  See  Sec.  80  of  the  School  Law  of  1872. 
The  appellant  Board  of  Education  had  no  control  directly  or 
indirectly  over  moneys  in  the  hands  of  the  township  treasurer 
for  the  use  of  the  township.  The  command  to  the  board  to 
pay  the  judgment  out  of  any  moneys  of  the  township  or  dis- 
trict not  otherwise  appro])riated,  is  simply  without  force  and 
void  in  respect  to  the  mc^neys  of  the  township,  and  the  words 
"township  or"  should  be  rejected  as  surplusage,  and  do  not 
vitiate  the  judgment.  The  words,  "  township  or,"  also  occur  in 
the  alternative  command  of  the  writ,  and  are  also  there  inoper- 
ative and  void,  and  to  be  regarded  as  mere  surplusage.  The 
other  differences  between  the  writ  that  was  directed  by  the 
order  of  the  court  and  that  provided  for  by  the  statute,  are 
differences  in  the  matter  of  the  words  employed  and  not  differ, 
ences  in  any  matter  of  substance,  and  are  of  such  character 
as  not  to  require  any  special  notice. 

We  find  no  error  in  the  record  that  requires  a  reversal  of 
the  judgment,  and  it  is  affii-med. 

Judgment  affirmed. 
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Chicago  and  Alton  Railroad  Company 

V. 


25    fi«I 
45    146 

Thomas  Connors  and  William  Connors.  ^  ^^ 


Roilroads — Direraion  of  Surface  Water — Liahilify  for  Damages— In. 
strvc  ions — Evidence — Statute  of  Limitations — Continuance — Practice — 
Objections  First  Raised  in  This  Court — Election, 

1.  Where  a  railroad  company  diverts  the  flow  of  surface  water  from  its 
natural  channel  and  conducts  it  through  a  ditch  it  ha%  made  along  its  right 
of  way  to  a  point  where  it  overflows  the  lands  of  another,  the  company  is 
]iAble  for  the  resulting  damages. 

2.  Where  the  defendant  proceeded  at  the  trial  on  the  theory  of  his  lia- 
bility, if  the  plaintiff  proved  the  facts  as  alleged  in  the  declaration,  he  can 
not  raise  the  question  of  his  liability  in  this  court. 

8.  An  objection  that  an  instruction  given  by  the  court  below  did  not 
sufficiently  guard  the  rights  of  the  appellant,  touching  a  question  not  pre- 
Bonted  by  his  instructions,  can  not  be  first  raised  in  this  court. 

4.  In  the  case  presented,  it  is  held:  That  the  evidence  sustains  the  ver- 
dict for  the  plaintiff;  that  there  was  no  substantial  error  in  giving  and 
refusinsr  instructions;  that  the  refusal  of  the  court  to  require  the  plaintiff  to- 
elect  whether  to  proceed  for  the  rental  value  or  for  the  permanent  injury  to 
the  freehold,  worked  no  injury  to  the  defendant;  that  there  was  no  error  in 
overruling  the  defendant's  motion  for  a  continuance;  and  that  certain  ob- 
jections can  not  be  first  raised  in  this  court. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  lion. 
DoERANCB  DiBELL,  Judge,  presiding. 

In  connection  with  this  case  see  the  followinc^  and  related 
case  of  the  Chicago  &  Alton  Railroad  Company  v.  Eiley, 

» 

Messrs.  Bbown  &  Kirbt,  for  appellant. 

This  railroad  was  constructed  by  authority  of  law  prior  to 
the  adoption  of  the  Constitution  of  1870,  and  there  was  no 
averment  in  tlie  declaration  that  anything  has  been  done,  nor 
is  there  any  evidence  that  anything  has  been  done  by  the  rail- 
road company  since  that  time  to  throw  any  water  upon  the 
lands  of  appellee. 
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The  evidence  shows  that  the  road  was  built  prior  to  the  pur- 
chase of  -the  land  by  appellee,  under  legislative  authority,  and 
that  the  ditch  was  constructed  some  twenty  years  ago.  Tliere 
was  no  averment  that  the  road  was  constructed  or  maintained 
negligently,  nor  is  there  any  averment  that  the  ditch  was  neg- 
ligently or  unnecessarily  constructed.  The  conseciuence  is  that 
appellee  must  have  recovered  simply  for  tlie  consequences  of 
the  construction  of  the  road  and  its  maintenance  in  a  manner 
authorized  by  law.  In  these  circumstances  appellant  contends 
that  if  any  damage  at  all  was  sustained  by  appellee  by  means 
of  the  construction  of  the  road  and  its  maintenance,  or  by  the 
digging  of  the  ditch  which  is  a  necessary  and  essential  part  of 
the  maintenance  of  the  road  bed,  and  which  is  required  by 
law  of  the  defendant,  such  damage  comes  within  the  maxim 
of  the  law,  damnum  absque  injuria j  that  by  the  lawful  con- 
struction of  the  road,  in  a  lawful  manner  and  without  negli- 
gence, no  legal  injury  can  result  to  the  appellees.  Tiiey  are 
not  witliin  the  principle  of  the  new  Constitution,  which  says 
that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.  Since  the  adoption  of  that 
clause  of  the  Constitution  another  rule  may  be  said  to  have 
arisen. 

The  Supreme  Court  of  this  State  in  Peck  v.  Ilerrington, 
109  111.  611,  held  that  the  dominant  proprietor  could  make  no 
improvements  upon  his  land  consistent  with  good  husbandry, 
irrespective  of  its  effect  upon  the  servient  proprietor.  So  we 
contend  in  this. case  that  the  management  of  this  railroad  in  a 
manner  consistent  with  public  safety,  and  without  negligence 
or  unskillfulness,  can  not  be  deemed  and  taken  to  be  t!  e 
invasion  of  the  private  right  of  any  servient  proj>rietor.  See 
J.,  N.  W.  &  S.  E.  E.  Co.  V.  Cox,  91  111.  500;  Kevins  v.  Peoria, 
41  111.  502;  Gillham  v.  Madison,  49  111.  484;  Shane  t.  Kansas 
City,  etc.,  E.  E.  Co.,  71  Mo.  2C7;  Abbott  v.  Kansas  City,  etc., 
E.  E.  Co.,  83  Mo.  271;  Jones  v.  St.  L.,  I.  Mt.  «fe  T.  E.  E.  Co., 
84  Mo.  151;  Moss  v.  St.  L.  R  E.  Co.,  85  Mo.  86;  Gannon  v. 
Hargadon,  10  Allen,  106;  Luther  v.  Winnissinmot  Co.,  9  Cnsh. 
171;  Flagg  v.  Worcestw,  13  Gray,  601;  Dickinson  v. Worces- 
ter, 7   Allen,  19;  Bates  v.  Smith,  100  Mass.  181;  Merrill  v. 
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Hurley,  120  Mass.  99;  Hoy t  v.  City  of  Hudson,  27  Wis.  656 ; 
Cairo  &  Vincennes  E.  E.  Co.  v.  Stevens,  73  Ind.  278;  Taylor 
V.  Fickas,  64  Ind.  167;  Schlicter  v.  Pliilipsy,  67  Ind.  201; 
Shelbyville  v.  Green,  99  Ind.  205;  Weis  v.  City  of  Madison, 
75  Ind.  241;  Benthall  v.  Seifert,  77  Ind.  302 ;  Cairo,  etc.,  E. 
E.  Co.  V.  Howry,  77  Ind.  364;  Goodale  v.  Tnttle,  29  N.  T. 
459;  Waffle  v.  K  Y.  C.  E.  Co.,  58  Barb.  413;  Imler  v. 
Springfield,  55  Mo.  119;  Dickenson  v.  Worcester,  7  Allen,  16; 
Parks  V.  Newbnryport,  10  Gray,  28;  Flagg  v.  Worcester,  13 
Gray,  601;  Bowlsby  v.  Speer,  31  N.  J.  L.,  351 ;  Sowers  v. 
Skiff,  15  La  Ann.  300;  Martin  v.  Jitt,  12  La.  503;  Gibbs  v. 
Williams,  25  Kas.  214. 

Many  other  cases  can  be  found  in  which  it  is  held  that,  at 
common  law,  one  in  the  exercise  of  lawful  dominion  over  his 
own  land  may  divert  the  surface  water  to  such  extent  as  is 
consistent  with  good  husbandry.  The  same  rules,  by  analogy, 
would  apply  to  the  construction  of  railroads;  if  any  injury 
whatever  has  resulted  to  the  property  of  the  appellees  by  the 
construction  of  this  railroad,  it  is  a  mere  incident  to  the  law- 
ful exercise  of  the  rights  and  powers  which  have  been  vested 
in  it,  and  no  recovery  can  be  had  for  it.  Eoberts  v.  Chicago, 
26  III.  249;  St.  L.,  V.  &  T.  H.  E.  E.  Co.  v.  Haller,  82  111. 
208 ;  Murphy  v.  Chicago,  29  111.  279. 

Mr.  E.  M.  WiNGj  for  appellees. 

Lacey,  J.  Some  twenty-six  years  ago  the  appellant  con- 
structed a  railroad  from  the  point  where  Braidwood  is  now 
situate,  to  Wilmington,  under  and  by  authority  of  the  acts  of 
the  Legislature,  and  near  to  the  land  of  the  appellees  lying 
between  those  points.  The  appellees  sued  appellant  in  an 
action  on  the  case  to  recover  damages  alleged  in  their  declara- 
tion to  have  been  done  to  their  land  by  means  of  flooding  it 
by  water,  by  the  appellant  digging  a  certain  ditch  along  a  por- 
tion of  said  railroad  close  to  their  land,  several  years  subse- 
quently to  the  building  of  the  road  and  while  the  appellees 
were  the  owners  of  the  land,  which  ditch  collected  a  large 
amount  of  surface  water  from  a  distance  and  cast  it  upon  their 
land,  which,  without  the  ditch,  could  never  have  reached  it. 
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The  Bituation  of  the  railroad  track  and  the  facts  and  cirenni- 
stances  in  relation  to  the  location  of  the  ditch  and  the  flooding 
of  the  land  are  the  same  as  in  the  case  of  the  C.  &  A.  K.  K. 
Co.  V.  Glenney,  decided  by  this  court  December  4, 1885,  and 
reported  in  19  111.  App.  639,  and  also  on  appeal  to  the  Su- 
preme Court  decided  by  that  court  and  reported  in  118  111.  487. 
The  appellees'  land  in  part  lying  immediately  west  of  and 
adjoining  the  Glenney  tract,  the  circumstances  of  tlie  alleged 
flooding  are  the  same.  For  a  more  particular  statement  of  the 
facts  those  two  opinions  are  referred  to.  The  recovery  in  this 
case  was  $800. 

It  is  first  contended  by  the  appellant  that  there  was  no  cause 
of  action  against  it,  for  the  reason  that  the  appellant  con- 
structed its  railroad  in  a  lawful  manner  and  dug  the  ditch  to 
drain  it  without  negligence. 

The  case  of  Ilerrington  v.  Peck,  109  111.  611,  is  cited  and  a 
line  of  cases  in  Missouri,  Massachusetts  and  other  States, 
which  hold:  That,  "where  a  railroad  company  condemns  land 
for  its  right  of  way  by  proper  methods,  and  without  negligence 
or  unskilifulness  or  mismanagement  constructs  its  road  and 
the  embankments  therefor,  obstructing  no  natural  channel  of 
water  thereby,  the  injuries  dons  by  such  embankment,  by  caus- 
ing the  flow  of  water  over  the  land  of  adjoining  proprietoi*s, 
will  be  regarded  as  the  natural  incidents  and  consequence  of 
that  which  the  corporation  by  reason  of  condemning  the  land 
had  acquired  the  right  to  do.  For  such  injuries  no  action  will 
lie.  The  right  of  a  railroad  company  after  having  constructed 
its  railroad  to  make  such  changes  in  it  as  experience  may 
dcj^ignate  as  ))roper,  is  of  necessity  a  continuous  one."  Citing 
Moss  V.  St.  L.  K.  R.  Co.,  85  Mo.  86 ;  Grannon  v.  Hargadon,  10 
Allen,  106;  Bates  v.  Smith,  100  Mass.  181;  Cairo  &  Yin- 
cennes  R.  R.  Co.  v.  Stevens,  T3  Ind.  278.  By  a  long  line  of 
decisions  by  the  Supreme  Court  of  this  State,  a  rule  not  so 
broad  as  that  announced  in  the  above  •  decisions  has  been 
adopted.  In  J.,  K  W.  &  S.  R.  R.  Co.  v.  Cox,  91  111.  500,  the 
Supreme  Court  hold,  that  a  railroad  has  no  right  to  bring  a 
body  of  unaccustomed  water  upon  the  farm  of  another  by 
means  of  its  ditches,  but  on  the  contrary  it  is  its  duty  to  pro- 
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vide  ample  and  sufficient  means  for  the  egress  therefrom,  nor 
does  the  fact  that  a  land  owner  has  deeded  to  the  railroad 
company  the  right  of  way  across  his  land  give  the  company 
the  right  to  flood  his  remaining  land  *' with  water  brought  by 
it  from  lands  other  than  his,  the  natural  drain  of  which  would 
have  carried  it  far  from  his  premises."  See  also  the  same  rule 
announced  in  Nevins  v.  Peoria,  41  111.  502 ;  Gillham  v.  Madi- 
son Co.,  49  111.  484. 

In  the  case  at  bar  the  proof  tends  to  show  that  much  of  the 
water  brought  to  appellees'  land  by  the  ditch  complained  of, 
dug  on  the  southeasf  side  of  the  appellant's  railroad,  was  con- 
ducted there  from  a  distance,  which,  without  the  ditch,  did  not 
naturally  reach  appellees'  land. 

But  it  is  not  necessary  to  discuss  the  question  of  the  liability 
of  the  railroad  company  for  damages  done  by  digging  the 
ditch  in  question  and  conducting  water  onto  the  lands  of 
appellees  in  the  manner  claimed  by  them,  as  the  Supreme 
Court  in  the  exactly  similar  case  to  this  of  C.  &  A.  R.  K.  Co. 
V.  Glenney,  118  111.  487,  has  recognized  the  liability  of  the 
railroad  company,  if  the  facts  are  proven  as  appellees  allege. 
The  court  says: 

"If  the  appellant  diverted  the  flow  of  water  from  its  natural, 
channel  and  conducted  it  through  a  ditch  which  it  had  con- 
structed and  emptied  it  into  Killgore  Slough  at  a  point  where 
it  might  overflow  appellee's  (Glenney's)  land,  it  may  be  liable 
for  such  damages  as  resulted  from  its  acts,"  etc. 

This  is  exactly  what  appellees  claimed  and  undertook  to 
prove  in  this  case,  and,  if  they  proved  it,  the  Supreme  Court 
hold  the  appellant  would  be  liable.  So  it  will  not  be  neces- 
sary to  discuss  the  question  further.  It  may  be  remarked,  how- 
ever, that  the  case  in  the  court  below  was  tried  by  appellant 
on  the  theory  of  their  liability,  in  case  the  appellees  proved 
the  allegations  of  the  declaration.  By  the  8th,  9th  and  13th 
instructions,  given  to  the  jury  at  appellant's  instance,  it  was 
clearly  recognized  that  appellees  had  the  right  to  recover  if 
appellant  diverted  certain  waters  '*to  such  an  extent  as  to 
cause  the  same  to  flow  on  the  plaintiff's  land,"  provided  the 
damages  done  thereby  was  ascertainable.     Under  these  circuui- 
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etances  it  is  quite  too  late  to  raise  the  question  of  liability  of 
appellant  for  the  first  time  in  this  court. 

And  the  jury,  by  appellant's  12th  given  instruction,  was 
clearly  told  that,  "where  tracts  of  land  adjoining  each  other 
are  so  situated  that  water  falling  or  collected  by  melting  snow, 
or  the  like,  upon  one,  naturally  descends  upon  another,  it  must 
be  suffered  by  the  owner  of  the  lower  tract  to  be  discharged 
upon  Ids  land,  for  the  owner  of  the  upper  tract  in  such  a  case 
lias  a  natural  easement,  as  it  is  called,  to  have  the  water  that 
gathers  on  his  land  flow  off  on  the  field  below,  and  he  may 
even  accelerate  the  flow  by  digging  ditches  and  drains  so  long 
as  he  follows  the  natural  de|)ression  of  the  land." 

Appellant  received,  in  the  court  below,  the  benefit  of  the 
jaw  as  it  claimed  it  to  exist,  and  upon  these  issues  the  cause 
was  tried  and  resulted  in  appellees'  favor.  The  appellant's 
brief  is  chiefly  taken  up  in  a  discussion  of  a  different  theory 
of  the  law  than  the  appellant  admitted  existed  at  the  trial,  and 
it  asks  this  court  to  hold  that  the  evidence,  as  applied  to  such 
principle,  *' discloses  no  cause  of  action  against  appellant." 
From  what  has  been  said  it  will  be  seen  that  we  are  unable  to 
do  this. 

It  is  further  objected  that  appellees'  firsf  instruction  did  not 
sufficiently  guard  the  rights  of  appellant  in  regard  to  making 
it  liable  for  damages  done  by  water  conducted  into  the  railroad 
ditch  by  means  of  the  ditches  of  other  parties  not  authorized 
or  permitted  by  appellant.  That  instruction,  however,  only 
has  reference  to  the  water  flowing  off  in  a  different  direction, 
and  not  water  that  had  been  brought  onto  the  railroad  right 
of  way  by  artificial  means.  It  does  not  appear  that  this  defense, 
which  was  raised  in  the  Glenney  case,  was  thought  of  on  the 
trial;  at  least  it  was  not  attempted  to  be  so  raised  by  appel- 
lant in  any  way.  Appellant's  own  instructions  in  regard  to 
its  liability  were  equally  faulty,  if  there  was  fault  with  the 
appellees.  If  appellant  desired  the  same  question  raised  as 
was  done  in  the  Glenney  case,  it  should  have  asked  for  an 
instruction  to  that  effect;  not  having  done  so  we  think  it  too 
late  to  raise  the  question  here  for  the  first  time. 

We  see  no  error  in  overruling  appellant's  motion  for  a  con- 
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tinuunce,  more  especially  as  the  evidence  developed  tlie  fact 
that  appellees  had  no  interest  in  the*  question  of  the  value  of 
the  underlying  coal,  except  the  reserved  royalty  damages  to 
which,  by  reason  of  lessened  income,  an  account  of  it  droi)ped 
out  of  the  case,  as  there  appeared  to  be  no  proof  on  the  sub- 
ject, and  the  jury  could  not  have  taken  that  into  account.  The 
value  of  tlie  land  as  coal  land  after  it  appeared  from  the  un- 
disputed evidence  that  appellees  had  given  a  perpetual  lease 
on  it  for  the  coal  interest  to  a  third  party,  was  not  involved, 
and  no  injury  resulted  to  appellant  from  overruling  the  motion 
for  a  continuance. 

We  do  not  feel  justified  in  reversing  the  judgment  on 
account  of  lack  of  evidence  to  sustain  the  verdict.  We  think 
that  if  the  jury  believed  the  appellees'  evidence,  which  they 
had  a  right  to  do,  the  evidence  sustains  it. 

It  is  insisted  by  counsel  for  appellant  that  the  entire  cause 
of  action  was  barred  by  the  Statute  of  Limitations,  because,  as 
claimed,  the  evidence  shows  that  the  railroad  and  ditch  were 
constructed  and  dug  more  than  five  years  before  tiie  com- 
mencement of  this  suit ;  citing  C.  &  E.  I.  R.  K.  Co.  v.  Mc- 
Auley,  121  111.  160.  This  point  also  seems  to  be  an  after- 
thought, for  on  tlie  trial  the  appellant's  instruction  to  the  jury 
plainly  conceded  its  liability  for  five  years'  damages,  if  any 
were  shown,  immediately  preceding  the  commencement  of  the 
suit,  admitting  that  the  nuisance,  if  any,  created  by  the  a|)pel- 
lant  was,  as  to  ap])ellees,  continuous,  and  that  action  need  not 
necessarily  be  brought  for  the  entire  damages  at  one  time,  but 
that  suit  for  continuing  damages  might  be  brought. 

By  the  21st  instruction  given  at  the  instance  of  appellant, 
the  court  told  the  jury  "that,  under  the  pleadings  in  this 
suit,  if  they  shall  find  that  the  plaintiflFs  are  entitled  to  money 
damages  for  the  rents  and  profits  of  such  real  estate,  or  any 
part  thereof,  then  such  damages  must  be  limited  to  the  five 
years  next  preceding  the  commencement  of  this  suit,  which 
was  July  7,  1883." 

It  would  be  unfair  and  unjust  to  allow  appellant  to  raise  the 
question  on  the  law,  as  it  now  does  for  the  first  time  in  this 
court,  after  procuring  the  jury  to  be  instructed  differently  in 
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the  com  t  below.  But  aside  from  this  view,  we  tbiiik  that, 
while  the  railroad  and  tlfe  embankment  may  be  rcf^farded  as* 
permanent,  a  mere  ditch  like  the  one  in  question  being  dug 
years  after  the  railroad  and  bank  was  erected,  may  not  be 
regarded  as  of  such  a  permanent  nature  as  to  compel  suit  for 
the  damages  to  be  brought  on  the  supposition  that  tlie  diieU 
would  continue  for  all  time  as  it  then  was,  but  rather  on  the 
8up] position  that  its  defects  would  be  speedily  re  iiedied. 

The  last  objection  of  appellant  is-  that  the  court  erred  in 
admitting  improper  evidence  for  the  appellees  and  in  refusing 
to  require  the  appellees  to  elect  whether  they  would  proceed 
for  damages  for  the  rental  value  or  for  the  permanent  injury 
to  the  freehold.  We  do  not  think,  under  the  state  of  the  evi- 
dence, that  this  objection  is  at  all  tenable.  It  does  appear  that 
there  was  some  evidence  going  to  show  what  the  land  was 
wortli  for  the  underground  or  coal  privileges,  and  those  priv- 
ileges would  bo  damaged  as  far  as  the  sale  of  the  coal  was 
concerned  on  account  of  the  ditch  complained  of  flooding  the 
land  while  the  ditch  existed  in  the  form  it  was.  But  it  after 
ward  developed  in  evidence  that  the  ap])ellees  had  disposed  of 
the  mining  privileges  for  all  time  to  a  third  party,  reserving  a 
royalty.  Hence  there  could  l>e  no  recovery  for  such  injury  to 
the  inheritance  as  coal  land,  for  the  reason  that  that  interest 
had  already  been  disposed  of  and  no  complaint  was  made  that 
it  had  been  leased  at  a  less  price  on  account  of  the  alleged 
flooding. 

At  the  appellant's  instance,  by  the  11th  instruction  given 
for  it,  the  jury  was  clearly  told  that  if  the  coal  inteix3st  had 
been  by  appellees  rented  to  a  third  party  for  a  royalty,  and 
that  such  contract  was  in  force  and  such  ]^arty  ])aying  royalty, 
etc.,  then  "the  plaintiffs  can  not  recover  in  this  suit  for  any 
damages  to  said  land  as  *  coal  land,- or  for  rents  and  profits 
for  coal  underlying  said  land;  and  the  jury  will  so  find.'' 
There  was  no  question  but  the  proof  filled  the  hyjwthesis  of 
the  insti'uction,  and  the  jury  must  have  obeyed  it.  There  is 
no  objection  raised  in  appellant's  brief  as  to  the  modification  of 
any  of  appellant's  instructions,  and  none  as  to  appellees'  given 
iustnictionsj  except  as  we  have  mentioned  above.     There  was 
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no  proof  whatever  introduced  as  to  any  depreciation  in  the 
value  of  the  land  on  account  of  alleged  injury,  except  as  to  the 
coal  interest,  and  this  question  having  been  disposed  of  in  the 
way  it  was,  no  injury  could,  or,  as  we  think,  did  result  to 
appellant  on  account  of  the  court's  refusal  to  compel  the  appel- 
lees to  elect  which  kind  of  damages  they  would  ])roceed  for 
under  the  declaration,  or  in  admitting  evidence  as  to  the  dam- 
age done  to  the  coal  interest,  which  was  done  before  the 
ai)pel lees'  lease  of  such  interest  had  been  shown.  We  there- 
fore think  that  there  is  no  sufficient  error  in  the  record  to 
require  reversal.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Chicago  &  Alton  Railroad  Company 

V. 

Thomas  Riley. 

RaiJrondft — Diversion  of  Water — LiahilUy  for  Damages — Statute  of 
I/im  it  a  t  ion  s — In  struct  ion  s, 

1.  Where  a  railroad  company  diverts  the  flow  of  surface  water  from  its 
natural  channel,  and  conducts  it  through  a  ditch  it  has  made  along  its  right 
of  way  to  a  point  where  it  overflows  the  lands  of  another,  the  company  is 
liable  for  the  resulting  damfiges. 

2.  The  Statute  of  Limitations  does  not  bar  a  claim  for  such  daniagrs, 
based  upon  the  continuing  injury  for  five  years  immediately  precedinjf  thi 
commencement  of  the  suit,  although  the  railroad  and  ditch  were  constructed 
and  dug  more  than  five  years  prior  to  that  time. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DomtAiJCE  DiBELL,  Judgc,  presiding. 

In  connection  with  this  case  see  the  preceding  and  related 
case  of  the  Chicago  &  Alton  Kailroad  Company  v.  Connors. 

Messrs.  Bbown  &  Kirbt,  for  appellant. 
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Mr.  E.  M.  WiNO,  for  appellee. 

Lacey,  J.  This  case,  in  its  general  propositions  and  facts 
and  in  reference  to  the  wrongful  acts  of  appellants  in  regard 
to  the  railroad  embinkmint  and  ditch  and  the  flooding  appel- 
lee's land,  is  identical  with  the  case  of  the  appellant  v.  Connors, 
ante,  p.  561,  and  the  api)ellant8  v.  Glenney,  decided  by  this  court 
at  a  form jr  term  and  reported  in  li^  111.  Aop.  039,  and  again 
in  118  III.  487,  which  several  ca-^es  and  opinions  are  referred 
to  for  the  facts,  as  well  as  the  opinion  of  this  court  in  the  case 
V.  Connors,  for  our  reasons  for  our  conclusions  in  this  case. 
The  recovery  in  this  case  was  $500. 

The  law  in  regard  to  the  liability  of  the  railroad  company 
for  flooding  the  apj^ellee's  land  as  stated  in  the  Connors  case 
applies  equally  well  in  this  case,  and  we  refer  to  our  opinion 
in  that  case  for  our  views  thereon.  Appellee  is  the  owner  of 
the  southeast  quarter  of  the  same  section  in  which  is  locate! 
the  respective  lands  of  Connors  and  Glenney,  and  the  appellant's 
railroad  runs  through  his  land  in  a  diagonal  direction  from 
the  southwest  corner  to  the  northeast  corner. 

The  fact  that  the  appellant's  road  runs  over  appellee's  land 
does  not  in  the  least  change  the  i)rinciple  of  the  liability  of 
appellant  as  announced  in  the  Connors  case.  As  to  the  point 
made  that  the  Statute  of  Limitations  has  run,  our  views  ex- 
pressed in  the  Connors  case  will  apply  here,  except  we  find  no 
instruction  given  on  the  partof  appellant  admitting  its  liability 
within  five  years  immediately  precading  the  commencement 
of  this  suit,  but  this  same  question  was  not  raised  in  the  court 
below.  Also  in  this  case  there  was  no  question  for  damages 
on  account  of  injury  to  the  salable  value  of  the  land;  the  only 
claim  is  for  the  continuing  injury  for  five  years  immediately 
preceding  the  commencement  of  this  suit 

As  to  the  instructions  of  appellant  oflfered  and  refused, 
no  discussion  is  had  of  them  by  appellant's  counsel,  and  we 
think  they  were  properly  refused,  as  the  jury  had  been  fully 
instructed  as  to  appellant's  rights  and  liabilities. 

Seeing  no  error  iu  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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Patrick  Ryan 

V. 

E.  Sanford. 

Trust  Deeds — Sale — Bill  to  Redeem— Evidence — Usury— Itecord — Depo- 
sitions. 

Upon  a  bill  to  redeem  certain  premises  after  a  sale  under  a  power  con- 
tained in  a  trust  deed,  it  is  held:  That  the  equity  of  redemption  was  cut 
off  and  foreclosed  by  the  sale  and  trustee's  deed,  the  evidence  disclosing  no 
different  intention  at  the  time  of  the  sale;  that,  in  the  absence  of  a  mort- 
gage from  which  to  redeem,  it  is  useless  to  inquire  whether  the  original 
transaction  was  tainted  with  usury;  and  that  it  is  to  be  presumed  that  the 
depositions  were  considered  at  the  bearing. 

[Opinion  filed  January  7,  1888.] 

In  error  to  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  Stephen  E.  Moore,  for  plaintiff  in  error. 

Mr.  E.  Sanford,  in  person,  defendant  in  error. 

Baker,  J.  This  was  a  bill  to  redeem  forty  acres  of  land, 
and  was  tiled  by  Kyan  against  Sanford.  A  trust  deed  was 
executed  by  Ryan  in  January,  1877,  to  John  Trowbridge, 
and  was  afterward  by  Trowbridge  assigned  to  George  Wilkin- 
son; and  on  August  26,  1878,  Wilkinson,  by  virtue  of  tlie 
powers  contained  in  the  trust  deed,  advertised  and  sold  the 
premises,  at  a  public  vendue,  to  E.  Sanford,  the  defendant  in 
error,  and  executed  to  him  a  trustee's  deed.  The  bill  charged 
the  contract,  to  secure  which  the  mortgage  was  given,  was 
usurious,  and  also  fraud  and  collusion  to  cheat  and  swindle  and 
collect  illegal  interest,  and  that  after  Sanford  obtained  tlie 
trustee's  deed  he  told  Ryan  that  if  he  would  become  his,  San- 
ford's,  tenant  at  will,  he  might  have  tlie  land  back  by  paying 
up  the  money  and  interest  due  under  the  mortgage.     The  bill 
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also  averred  that  "Ryan  had  paid  to  Sanford  about  $300  as 
interest,  rent  and  taxes,  and  had  tendered  to  him  the  money 
due  on  the  mortgage.  The  answer  denied  all  the  material 
allegations  of  the  bill.  The  cause  was  heard  at  the  September 
term,  1864,  of  the  Kankakee  Circuit  Court,  and  the  bill  dis- 
missed at  the  cost  of  Ryan,  the  plaintiff  in  error. 

The  decree  recites  that  the  evidence  was  heard;  but  there 
were  no  findings  of  fact  contained  therein.  There  is  no  cer- 
tificate of  the  evidence;  but  the  record  contains  three  deposi- 
tions which  the  circuit  clerk  certifies  are  on  file,  and  which 
form  a  part  of  the  record  in  the  cause. 

The  land  was  sold  in  conformity  with  the  power  given  in 
the  trust  deed,  and  conveyed  to  Sanford  by  virtue  of  authority 
emanating  directly  from  plaintiff  in  error  himself.  It  is  not 
even  claimed  there  was  not  a  valid  execution  of  the  power. 
It  is  clear  the  equity  of  redemption  was  cutoff  and  foreclosed 
by  the  sale  and  trustee's  deed,  unless,  either  it  was  the  inten- 
tion of  the  parties  at  the  time  to  keep  the  mortgage  alive  not- 
withstanding such  sale  and  conveyance,  or  theii*  conduct  was 
such  after  sale  as  to  indicate  they  regarded  and  treated  the 
deed  under  the  sale,  or  the  transaction,  as  a  mortgage.  The 
evidence  precludes  the  idea  of  any  such  intention  at  the  time 
of  the  sale  and  execution  of  the  trustee's  deed.  Subsequently 
Sanford  when  applied  to,  offered  to  reconvey  the  land  to 
Eyan  for  much  less  than  its  actual  value,  but  his  offer  was  not 
accepted.  Kyan  himself  testifies  that  Sanford  did  not  prom- 
ise to  let  him  have  the  land  back  upon  his  paying  up  the 
money  and  interest.  It  further  appears  that  he  expressly  rec- 
ognized the  conveyance  to  Sanford  was  absolute,  by  taking 
from  him,  for  three  consecutive  years,  written  leases  of  the 
land,  and  by  paying  him  rent  therefor.  There  is  nothing  in 
the  proofs  to  indicate  these  jiayments  were  regarded  or 
intended,  by  either  party,  as  either  payments  or  interest  on 
payments  on  a  mortgage  indebtedness.  They  were  both  made 
and  received  as  rent  for  the  land.  Ryan  states  in  his  deposi- 
tion that  he  paid  Sanford  rent  for  the  land;  $75  rent  the  first 
year,  ?S0  the  second  year,  and  §80  the  third  year. 

There  being  no  mortgage  to  redeem  from,  it  is  useless  to 
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inquire  whether  the  original  transciction  in  which  the  trust 
deed  was  given  was  or  was  not  tainted  with  usury. 

The  depositions  on  file,  and  which  we  have  referred  to 
above,  form  a  part  of  the  record  in  this  suit  without  any  cer- 
tificate of  the  Judge,  and  we  must  presume  they  were  consid- 
ered at  the  hearing.  Moss  v.  McCall,  75  III.  190.  They  suf- 
ficiently support  the  order  and  decree  of  the  coui-t  Taking 
the  record  as  it  stands,  the  decree  was  correct  and  the  bill 
properly  dismissed. 

If  there  was  other  testimony  heard  which  tended  to  impeach 
the  decree,  plaintiflE  in  error  should  have  preserved  it  in  a  cer- 
tificate of  the  evidence.  But  it  is  not  even  suggested  there 
was  such  additional  testimony. 

We  find  no  error.     The  decree  is  aiBi*med. 

Decree  affirmed. 


Edward  A.  Dunlap 

V. 

EsTELLA  Clark. 


Breach  of  Promise  of  Marriage — Action  for — Evidence  of  Defamation  of 
Character,  Inadmissible — Damages — Measure  of-— Evidence — Conflict  of-^ 
Instructions. 

1.  Breach  of  promise  of  marriage  and  defarafttion  of  character,  being 
distinct  causes  of  action,  can  not  both  be  made  the  subject  of  inquiry  in  the 
same  suit. 

2.  In  an  action  for  breach  of  promise  of  marriage,  evidence  of  defama- 
tion of  the  plaintiff's  character  by  the  defendant  is  inadmissible. 

3.  In  such  an  action  evidence  of  preparations  for  the  contemplated  mar. 
riage  is  admissible,  as  furnishing  an  element  to  be  considered  in  the  com. 
putation  of  damages.  Such  preparations,  unless  made  with  the  knowledge 
and  assent  of  the  defendant,  are  inadmissible  to  establish  a  promise  of  mar- 
riage by  either  party. 

4.  The  assessment  of  damages  in  ^uch  cases  should  include  only  such  dam- 
ages as  result  in  consequence  of  the  non-performance  of  the  contract.  Where 
the  evidence  docs  not  show  the  loss  of  a  permanent  home,  the  money  value 
of  such  a  home  should  not  be  included  in  such  assessment. 

5.  An  instruction  calling  the  attention  of  the  jury  to  the  attendant  facts 
and  circumstances  which  tended  to  corroborate  one  of  the  parties  only, 
where  their  testimony  is  conflicting,  is  one-sided,  unfair  and  erroneous. 
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[Opinion  filed  January  7, 1888.] 

In  errok  to  the  Circnit  Conrt  of  Marshall  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding. 

Messrs.  Edwards  &  Evans,  for  plaintiflF  in  error. 

Messrs.  J.  H.  Jackson  and  Burns  &  Ono,  for  defendant  in 
error. 

Baker,  J.  In  this  action  of  assumpsit  for  breach  of  a  mar- 
riage promise,  tried  in  tlie  Marshall  Circuit  Court,  the  ver- 
dict of  the  jury  was  in  favor  of  Estella  Clark,  plaintiff  below, 
for  $1,800  damages,  and  the  court  rendered  judgment  thereon 

During  the  trial  one  John  Judd,  a  witness  for  Estella  Clark, 
was  permitted  to  testify,  over  the  objections  of  Dunlap;  de- 
fendant below,  thaft  ten  days  or  two  weeks  before  Dunlap  went 
away  he  said  he  was  going  away  for  reasons;  that  plaintiff 
wanted  him  to  many  her  and  insisted  on  it  and  threatened 
him;  that  he  said  he  did  not  believe  the  threat,  did  not  think 
she  was  in  that  condition ;  that  it  might  be  so,  but  that  he  did 
not  know  how  it  might  be.  Dunlap  also  objected,  but  with- 
out avail,  to  the  plaintiff's  reading  to  the  jury  from  the  depo- 
sition of  one  Nerr  H.  Mullin  that  in  a  conversation  he, 
Mullin,  had  with  defendant  on  the  subject  of  maiTying  tlie 
plaintiff,  Dunlap  said :  **  I  think  other  fellows  are  running  with 
her ;  you  know  what  I  mean."  It  further  appeared  from  the 
testimony  that  plaintiff  below  was  not  in  the  family  way;  and 
both  she  and  Dunlap  testified  positively  they  had  never  had 
sexual  intercourse ;  and  there  was  no  evidence  tending  to  show 
immoral  conduct  by  her  with  other  parties. 

These  statements  of  Dunlap  derogatory  to  the  character  of 
the  plaintiff  Clark,  were  improperly  permitted  to  go  to  the 
jury,  and  their  effect  probably  waste  give  to  the  plaintiff  dam- 
ages for  slander  in  this  action  for  breach  of  promise.  It  was 
said  by  the  Supreme  Court  in  Greenup  v.  Stoker,  2  Gilm.  688: 
"If  the  defendant  has  slandered  the  plaintiff,  either  before  or 
after  the  commencement  of  this  suit,  he  is  liable  to  her  in  a 
distinct  action,  and,  if  sued,  can  not  set  up  the  recovery  in  this 


Second  District — May  Term,  1887.        575 

Dunlap  V.  Clark. 

case  against  a  recovery  for  slanderous  words.  The  breach  of 
contract  and  the  defamation  of  character  are  two  very  differ- 
ent things,  and  both  can  not  be  made  tlio  subject  of  inquiry 
in  the  same  suit"  When  the  case  cited  was  again  before  the 
court,  in  Greenup  v.  Stoker,  3  Gilm.  202,  an  instruction  was 
ex|)ressly  approved  which  directed  the  jury,  in  their  assess- 
ment of  damages,  to  disregard  any  injuries  inflicted  on  the 
character  of  the  plaintiflE  except  so  far  as  might  result  as  a 
consequence  from  the  non- performance  of  tlie  contract.  The 
extreme  limit  to  which  the  courts  have  gone  in  respect  to  such 
matter  is,  that,  if  the  defendant  in  a  suit  for  breach  of  promise 
undertakes  to  defend  on  the  general  bad  character  or  criminal 
conduct  of  the  plaintiff,  and  fails  altogether  in  the  proof,  then 
the  jury  may  consider  this  in  aggravation  of  damages.  2  Par- 
sons on  Contracts,  69 ;  Southard  v.  Kexford,  6  Cowen,  254 ; 
Greenup  v.  Stoker,  2  Gilm.  288. 

No  attempt  of  this  kind  was  made  in  the  ca?e  at  bar,  and 
the  ruling  of  the  court  was  clearly  erroneous,  and  in  our  opin- 
ion the  error  was  not  cured  by  the  instruction  not  to  take  into 
account  any  damages  sustained  by  the  plaintiff  by  reports 
raised  since  the  commencement  of  suit  or  before  its  commence- 
ment, either  by  the  defendant  or  others. 

Exception  was  also  taken  at  the  trial  to  the  admission  in 
evidence  of  the  testimony  of  the  plairttiflf  below  and  lier 
mother,  with  reference  to  preparations  made  by  the  former 
for  the  contemplated  marriage  in  the  purchasing  and  making 
up  articles  of  clothing.  The  evidence  was  proper,  as  furnish- 
ing an  element  to  bo  considered  in  the  computation  of  dam- 
ages. Eussell  V.  Cowles,  15  Gray,  582.  As  the  preparations 
were  not  made  with  the  knowledge  and  assent  of  the  defend- 
ant they  were  not,  however,  evidence  from  which  could  be 
drawn  anyinference  that  the  defendant  had  promised  to  marry 
the  plaintiff;  otherwise  a  designing  woman  might  well  make 
up  a  lot  of  clothing  and  introduce  proof  of  such  fact  in  cor- 
roboration of  her  statement  a  promise  of  marriage  was  made. 
It  is  urged  by  counsel  for  defendant  in  error  that,  as  the  prom- 
ises to  marry  must  be  mutual  in  order  to  constitute  a  valid 
contract,  therefore  these  preparations  were  also  competent  tes- 
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tiiuony  to  show  the  corresponding  promise  of  the  plaintiff.  In 
matters  of  contract  the  general  rule  is  that  the  declarations  or 
conduct  of  parties  are  evidence  against,  but  not  for  them*  The 
acts  of  the  plaintiff  not  in  the  presence  of,  or  communicated 
to  the  defendant,  were  incompetent  to  establish  a  contract  as 
against  the  defendant.  In  Hutton  v.  Mansel,  3  Salk.  16,  and 
6  Mod.  172,  cited  by  defendant  in  error,  it  was  held  the  be- 
havior of  the  plaintiff  was  sufficient  evidence  of  her  promise, 
but,  presumably,  such  behavior  was  her  conduct  toward  the 
defendant.  It  was  advisable  the  jury  should  have  been 
guarded  by  an  instruction  from  the  court  against  regarding 
the  circumstances  in  question  as  evidence  tending  to  prove  a 
promise,  but  as  the  defendant  did  not  ask  the  court  so  to  do, 
we  can  not  hold  the  action  of  the  court  in  the  premises  was 
erroneous. 

The  fifth  instruction  given'on  motion  of  plaintiff  below  was 
as  follows: 

"5.  TVhere  the  plaintiff  and  defendant  contradict  each 
other  as  to  the  verbal  agreement  alleged  by  her  to  be  had  be- 
tween them,  and  the  jury  are  not  satisfied  fully  of  the  fact 
from  their  evidence  so  adduced,  it  is  then  the  duty  of  the  jury 
to  take  into  consideration  all  the  attendant  facts  and  circum- 
stances in  evidence,  if  any,  which,  in  the  judgment  of  the  jury, 
tend  to  corroborater  the  plaintiff  in  the  statements  made  by 
her,  and  in  this  connection  consider  all  the  acts,  declarations 
and  conduct  of  the  parties  in  reference  to  the  subject-matter 
under  consideration  as  to  such  marriage  contract." 

There  was  a  direct  and  irreconcilable  conflict  in  the  testi- 
mony of  the  two  parties  to  the  suit  in  respect  to  the  alleged 
promise  to  marry,  and  such  conflict  presented  the  vital  issue 
in  the  case.  The  instruction  above  quoted  was  one-sided, 
imfair  and  erroneous,  in  that,  while  it  called  the  special  atten- 
tion of  the  jury  to  all  the  attendant  facts  and  circumstances 
which  tended  to  corroborate  the  statements  of  the  plaintiff,  it 
not  only  failed  to  perform  such  office  for  defendant,  but 
excluded  from  consideration  all  attendant  facts  and  circum- 
stances tending  to  corroborate  the  defendant  which  were  out- 
side of  the  acts^  declarations  and  conduct  of  the  parties  them- 
selves. 
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There  was  no  evidence  before  the  jury  that  Dunlap  was  the 
owner  of  anv  land,  house  or  home,  or  in  reference  to  his 
pecuniary  circumstances,  and  yet  they  were  told  in  the  18th 
instruction  given  for  Clark,  the  plaintiff,  that  they  might  con- 
sider, in  assessing  the  damages,  among  other  things,  "  what 
would  be  the  money  value,  or  worldly  advantages  of  a  mar- 
riage which  would  have  given  her  a  permanent  home."  The 
court  assumed  a^  a  fact  that  of  which  there  was  no  evidence, 
i,  ^.,  that  the  result  of  the  marriage  would  have  been  to  give 
her  a  permanent  home.  It  were  desirable  such  result  should 
follow  every  marriage,  but  it  docs  not.  When  a  contract  of 
marriage  is  entered  into,  it  is  a  part  of  the  contract  that  the 
husband  shall  provide  his  wife  with  a  future  support.  .  From 
this  promise  it  is  insisted  by  counsel  that  "future  support" 
and  "a  permanent  home,"  both  mean  the  same  thing.  We 
are  unable  to  hold  they  are  synonymous  terms.  In  suits  for 
breach  of  promise  of  marriage  (except  it  may  be  in  cases  that 
call  for  exemplary  damages),  the  assessment  of  damages  should 
include  only  such  damages  as  result  as  a  consequence  from  the 
non-performance  of  the  contract.  Here  the  evidence  did  not 
show  that  the  loss  of  a  permanent  home  resulted  from  the 
breach  of  promise.  It  may  well  be  supposed  that,  the  jury, 
under  the  instruction  given  them,  settled  upon  a  sum  of  money 
in  gross  as  the  money  value  of  a  permanent  home,  and  added 
such  sum  to  what  otherwise  would  have  been  their  verdict. 
We  think  the  instruction  was  misleading  and  erroneous. 

We  do  not  consider  tenable  the  objections  made  to  instruc- 
tions one  and  two  for  defendant  in  error. 

On  account  of  the  errors  indicated  in  this  opinion,  the 
judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ToL.  XXY  S7 
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Homer  C.  Tucker 

V. 

Curtis  Cady. 

Sale9— Action  to  Recover  Price  of  Corn — Storage* 

In  an  action  to- recover  the  price  of  certain  corn  which  the  plaintiff  had 
delivered  to  the  defendant,  it  is  held:  That  the  finding?  of  the  court  below 
that  the  corn  was  not  put  into  the  defendant's  warehouse  on  storage,  i^ 
Rustained  by  the  evidence;  and  that,  if  the  corn  w^is  sold  without  any 
agreement  as  to  the  price,  the  ruling  price  at  the  time  c^  delivery  would 
go\  em. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presidiDg. 

Messrs.  Cratty  Brothebs  and  Fuller  &  Gallup,  for  ap- 
pellant. 

Messrs. 'Starr  &  Starr,  for  appellee. 

Lacey,  J.  The  appellee,  on  the  last  days  of  October  and 
first  days  of  November,  1882,  delivered  to  appellant  l,138|f 
bushels  of  com  in  his  elevator  at  Brimfield.  Tliis  suit  was 
brought  by  appellee  to  recover  the  price  of  the  coni.  A  jury 
was  waived,  and  the  cause  tried  by  the  court,  which  found  in 
favor  of  the  appellee,  and  rendered  judgment  against  appel- 
lant for  the  sum  of  $683.10,  the  price  of  the  com  at  60  cents 
per  bushel.  To  reverse  that  judgment  this  appeal  is  taken. 
There  is  no  question  of  law  involved.  The  judgment  of  the 
court  below  is  sought  to  be  reversed  solely  on  the  grounds 
that  the  finding  of  the  Circuit  Court  was  against  the  weight 
of  the  evidence.  The  controversy  is  solely  over  the  price 
that  was  to  be  paid  for  the  com.  The  contention  of  the  appel- 
lee is  that  he  sold  the  corn  at  the  market  price  at  the  time  of 
deMvery,  which   was  60  cents  per  busliel;  that  of  appelJant; 
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that  "  he  was  to  store  the  corn  until  the  first  of  January  next 
following,  free  of  charge,  and  was  to  pay  the  market  price 
whenever  the  appellee  demanded  his  money."  The  appellant 
also  contends  that  the  appellee  demanded  his  pay  about  the 
middle  of  December  following,  when  com  had  dropped  to 
45  cents  per  bushel,  which  price  he  then  offered  him,  but 
which  appellee  refused.  The  dispute,  then,  is  about  the 
difference  of  15  cents  per  bushel  on  the  price  of  the  corn. 
The  evidence  rests  on  the  testimony  of  the  appellee  and  ap- 
pellant, and  one  Bull;,  who  partially  corroborates  the  testimony 
of  appellant. 

The  appellee  testified  that  a  day  or  two  before  the  delivery 
of  the  com  he  met  appellant  and  asked  him  what  he  was  pay- 
ing for  com,  ^^  and  he  said  60  cents;  or  he  said  I  could  take 
10  cents  off  the  Chicago  price  at  any  time.  I  told  him  I  did 
not  want  any  of  that;  that  I  had  enough  of  that  already;  that 
was  all  there  was  said  about  it  to  my  knowledge." 

While  this  testimony  does  not  show  tliat  the  appellee  ex- 
pressly agreed  to  take  60  cents  per  bushel  for  the  corn,  it 
shows  that  it  was  not  his  intention  to  store  it  on  the  terms 
contended  for  by  appellant.  It  showed  rather  that  it  was  his 
intention  to  take  the  market  price  of  the  corn  wheil  delivered, 
and  that  at  the  time  of  the  conversation  no  bargain  was  struck 
at  any  price.  On  cross-examination  appellee  testified  that  he 
told  appellant  he  would  not  have  any  storage;  that  he  did 
not  know  that  appellant  had  any  stored ;  no  storage  was  ever 
mentioned. 

The  appellant  testified  in  his  own  behalf  that  appellee  said 
he  wanted  to  deliver  his  corn.  "I  told  him  we  would  take  it 
in  and  store  it  free  until  January  Ist."  "He  said  he  would  put 
it  in  and  wait  for  60  cents.  That  is  all  there  was  said,  and 
the  corn  came  in."  He  further  testified  that  appellee,  "  when 
he  wanted  his  pay  in  December,  wanted  60  cents,  the  market 
price  of  the  corn  when  it  was  put  in.  I  never  agreed  to  pay 
him  60  cents." 

On  cross-examination  he  further  testifies:  "I  think  Cady 
asked  me  market  price  that  we  weie  paying  for  corn  at  the 
time  he  came  to  deliver  it.     I  told  him  the    price  was  60 
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cents.  I  may  have  said  that  he  could  take  his  pay  at  any  time, 
10  cents  less  than  the  Chicago  market.  I  suppose  we  talked 
that  way.  He  may  have  said  that  he  would  have  nothing  to 
do  with  the  Chicago  market;  I  don't  know.  I  have  never  yet 
agreed  with  him  on  the  market  price.  I  shipped  the  com 
right  out.     It  is  a  private  elevator." 

There  appears  to  be  a  conflict  of  evidence  between  the 
appellee  and  appellant  as  to  whether  the  former  said  he  would 
put  his  corn  in  on  storage.  The  former  swears  he  did  not 
and  that  no  storage  was  mentioned  and  that  he  did  not  know 
tliat  others  were  storing  with  appellant.  It  apj^ears  a  little 
strange  that  appellee  shonld  have  said  at  the  time  of  the  con- 
versation, in  regard  to  delivering  the  corn,  that  he  would  put 
it  in  and  wait  for  60  cents  when  it  was  60  cents  at  that  time, 
and  the  appellant  so  informed  him.  Tliere  must  have  been 
some  mistake  about  that  statement,  and^  as  this  is  the  only 
statement  referring  to  the  agreement  of  appellee  to  put  the 
corn  in  on  storage,  claimed  by  appellant,  we  think  the  court 
below  was  justified  in  discrediting  it. 

While  the  appellant  swears  that  he  took  the  corn  of  Purcell 
and  others,  amounting  to  14,000  bushels,  free  of  storage  till 
the  first  of  January,  and  was  to  pay  the  market  price  when- 
ever they  demanded  their  money,  and  that  he  said  to  appel- 
lee at  the  time  he  called  for  his  pay,  in  December,  that  he 
made  the  same  kind  of  a  bargain  with  him,  yet  he  does  not 
testify  that  anything  of  the  kind  was  mentioned  by  either 
himself  or  the  appellee  in  their  conversation  concerning  the 
delivery  of  the  grain  or  at  any  other  time,  and  he  purported 
to  give  the  entire  conversation.  That  the  appellant  took  the 
corn  in  on  the  same  terms  as  he  did  that  of  Purcell  and 
others,  seems  to  be  only  an  inference  of  the  appellant  for  the 
support  of  which  he  does  not  point  to  any  conversation 
between  him  and  appellee  that  would  justify  it 

It  may  be  and  probably  is  true,  that  appellant  did  not  agree 
in  so  many  words  to  pay,  or  the  appellee  did  not  accept 
expressly  60  cents  per  bushel  for  the  com  at  tlie  time  of  the 
admitted  conversation  between  them,  but  if  the  corn  was  not 
put  in  on  storage,  which  the  court  was  justified  in  finding  it 
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was  not,  and  sold  without  any  bargain  as  to  price,  then  the 
rnliiis:  price,  60  cents,  at  the  time  of  the  delivery,  would  gov- 
ern. The  law  would  regulate  the  price.  It  may  be  that  the 
minds  of  the  parties  did  not  meet  on  the  terms  on  which  the 
corn  was  received,  whether  on  storage  or  sale,  yet  if  it  was 
delivered  and  the  appellant  sold  and  converted  it  to  his  own 
use,  and  the  market  price  at  the  time  was  60  cents  per  bushel, 
then  the  law  would  raise  an  implied  promise  on  the  part  of 
appellant  to  pay  the  then  market  price  for  the  corn. 

The  court  below  may  have  taken  this  view  of  the  case,  giv- 
ing each  party  credit  for  honesty  as  to  what  he  understood  the 
terms  of  the  contract  of  deliverv  to  be.  We  do  not  think 
that  Burt,  the  appellant's  witness,  was  at  all  justified  in  his 
inferences  as  to  what  the  contract  was,  derived  from  the  con- 
vei-sation  between  appellant  and  appellee  in  December,  from 
wliat  was  said. 

What  appellee  admitted  is  not  inconsistent  with  his  testi- 
mony, although  he  may  not  have  put  his  right  to  receive  60 
cents  per  bushel  for  his  corn  on  the  best  grounds. 

We  need  not  discuss  the  question  as  to  what  the  rights  of 
the  parties  would  be  if  the  appellee  deposited  his  grain  on 
general  storage  in  appellant's  private  warehouse,  and  instead 
of  its  being  held  the  corn  was  shipped  out  immediately  and 
no  equivalent  amount  retained  in  the  elevator  to  meet  the 
deposit  when  demanded,  or  any  other  legal  question  of  a  like 
nature.  No  law  question  of  this  kind  is  raised  by  asking  the  ' 
court  to  hold  the  law,  and  only  a  question  of  fact  is  presented. 
If  the  finding  can  be  supported  on  the  evidence  on  any  theory 
it  should  stand. 

We  are  of  the  opinion  that  the  court  was  fully  justified  in 
its  finding,  and  therefore  afiBa*m  the  judgment. 

Jvdgment  affirmed. 
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Mary   M.  Thewlis. 


Landlord  and  Tenant — Tre8pii89 — Action  to  Recover  Value  qfa  Crop  (^ 
Bye. 

In  an  action  of  trespass  to  recover  the  value  of  a  crop  of  rye,  the  parties 
both  claiming  to  be  tenants  of  the  same  premises,  it  is  held:  That  the  ques- 
tions whether  the  plaintiff,  who  sowed  the  rye,  became  the  tenant  of  the 
owner  by  sub- letting  the  premises,  and  whether  said  premises  were  re-let  to 
her,  were  for  the  jury;  that  the  arrangement  to  allow  her  to  sow  the  rye 
was  a  renting,  if  the  agent  of  the  landlord  was  authorized  to  make  it;  ttiat 
she  did  not  become  the  tenant  of  the  defendant;  that  the  defendant  had 
sufficient  notice  of  the  plaintiff's  rights;  and  that  there  was  no  error  in  the 
/     instructions. 

[Opinion  filed  January  7, 1888.] 

In  error  to  the  Circuit  Court  of  WiD  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  plaintiff  in  error. 

Messrs.  Clin  &  Phelps,  for  defendant  in  error. 

Lacey  J.  On  the  Ist  day  of  August,  1881,  one  James  Brad- 
ford, the  son  of  the  defendant  in  error,  by  written  lease  under 
seal,  rented  of  Lucy  J.  Sleight  an  eighty-acre  tract  of  land  for 
a  term  of  two  years  commencing  May  1, 1881,  and  terminating 
May  1,1883.  The  amount  of  rent  reserved  was  |125;  |60  for 
the  first  year  and  $65  for  the  last.  The  lease,  by  its  terms,  was 
not  assignable. 

James  Bradford,  the  son,  was  unmarried  and  resided  with 
his  mother.  He  and  his  younger  brother  worked  on  the  farm, 
and  his  mother,  defendant  in  error,  paid  the  hired  help  and 
for  the  first  year  had  the  hay.  James  paid  $12  for  the  first 
year's  rent  and  the  defendant  in  error  the  rest.     The  second 
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year  defendant  in  error  occupied  the  farm  and  James  had 
nothinoj  to  do  with  it  but  worked  by  the  month.  Defendant 
in  error,  for  the  second  year's  rent,  paid  a  horse  to  Edward 
Sleight,  the  son  of  Lucy  J.  Sleight,  who  had  given  her  son 
all  the  rent  he  might  collect  on  the  lease.  The  rent  was  then 
receipted  for  in  full  by  him  up  to  the  time  the  lease,  by  its 
terms,  expired. 

This  payment  was  made  by  defendant  in  error  at  her  resi- 
dence in  August,  1882.  It  is  claimed  that  at  that  time  an 
agreement  was  entered  into  by  and  between  tlio  defendant  in 
eiTor  and  Edward  Sleight,  on  behalf  of  his  mother,  that  he  was 
to  rent  her  the  land  for  one  or  four  years  and  he  was  to  come 
down  the  next  spring  and  "  let  her  have  it.'^  It  was  then 
agreed  that  she  might  go  ahead  and  put  in  rye  that  fall  which* 
in  the  course  of  nature,  would  be  harvested  in  the  summer  of 
1883.  The  rye  was  sown  in  the  fall  of  1882,  with  the  knowl- 
edge c^  John  B.  Feeley,  since  deceased.  In  April,  1883,  the 
rye  was  up  the  usual  height. 

On  the  1st  day  of  May,  1883,  Johji  B.  Feeley,  by  written 
lease,  rented  the  same  land  for  a  term  of  five  years,  commencing 
May  1,  1883, from  Lucy  J.  Sleight, he  agreeing  to  "defend  all 
suits  that  might  be  brought  against  him  questioning  the  title 
to  said  property,  by  one  James  Bradford  or  one  Mrs-Thewlisv 
or  the  right  of  the  said  Feeley  to  quietly  enjoy  the  same." 

John  B.  Feeley  harvested  this  rye  sown  by  defendant  in 
en'or,  on  the  21st  July,  1883,  after  being  notified  by  defendant 
in  error  not  to  do  so,  and  also  cut  the  grass  on  the  land  and 
thereafter  took  and  retained  possession.  This  suit  was  brought 
in  trespass  to  recover  for  the  value  of  the  rye  and  crops  by  de- 
fendant in  error  against  said  Feeley,  who  has  since  died,  and 
the  plaintiff  in  error  appointed  administratrix  of  his  estate. 
The  jury  found  a  verdict  in  favor  of  defendant  in  error  for 
the  value  of  the  rye  crop  and  hay  for  $204.22,  and  she  remitted 
all  but  $78.22,  the  value  of  the  rye  crop,  and  judgment  was 
given  against  plaintiff  in  error  for  that  amount,  from  which 
judgment  this  writ  is  sued  out. 

The  point  is  made  by  plaintiff  in  error  that  the  defendant 
in  error  could  not  acquire  such  possession  of  the  premises  as 
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would  authorize  her  to  rnaintain  an  action  of  trespass,  the  lease 
containing  a  covenant  that  the  term  should  not  be  sub-let 

Tlie  lease  of  James  Bradford  being  under  seal  could  not  be 
changed  by  any  parol  understanding  during  the  term,  and  that 
there  was  no  surrender  of  the  lease ;  that  the  sowing  of  the 
crop  in  the  fall  of  1882,  which  those  holding  under  the  lease 
knew  would  not  mature  before  May,  1883,  conferred  no  rights 
upon  them  against  the  owner  and  subsequent  purchaser;  citing 
Breher  v.  Reese,  17  111.  App.  545. 

It  is  further  insisted  that  the  verdict  was  against  the  weight 
of  the  evidence,  and  that  Feeley  was  entitled  to  occupy  the 
position  of  landlord  to  defendant  in  error;  that  the  defend- 
ant being  ousted  of  possession  by  Feeley,  therefore,  she  could 
only  recover  for  the  damages  occasioned  at  the  time  of  such 
ouster,  and  not  for  what  was  done  afterward  by  Feeley  in 
])ossession  until  re-entry;  citing  Smith  v.  Wunderlich,  70  111. 
426,  and  Gould  v.  Sternburg,  4  111.  App.  439. 

.Also  it  is  insisted  that  the  defendant  in  error's  instructions, 
3  and  4,  were  erroneous. 

All  of  these  objections,  except  that  made  to  the  defendant 
in  error's  instructions,  may  be  generally  classed  under  the 
general  objection  that  the  verdict  was  contrary  to  the  weight 
of  the  evidence,  and  may  be  treated  in  that  light.  It  is  not 
entirely  certain  what  position  the  defendant  in  error  occupied 
toward  the  lease  given  her  son;  whether  as  an  assignee  of  the 
lease  by  him  to  her  by  Mrs.  Sleight's  consent,  or  whether  she 
was  operating  under  her  son  without  becoming  the  tenant  liur- 
self.  The  evidence  might  justify  a  finding  by  the  jury  eitlie/ 
way. 

The  fact  that  the  lease  forbids  sub-lettinfi:  would  make  no 
difference  if  the  landlord.  Mrs.  Sleight,  either  expressly  or 
impliedly  gave  her  consent  to  sub-letting  after  the  lease  was 
executed,  and  this  would  be  for  the  jury  to  determine  from 
all  the  facts  and  circumstances  in  evidence.  Edward  Sleight 
received  the  rent  for  1882,  from  defendant  in  error,  and  he 
was  the  agent  of  his  mother  to  receive  such  rent,  as  all  agree. 

Whether  he  was  the  agent  of  his  mother  to  re-let  the  prem- 
ises, either  to  defendant  or  to  James  Bradford,  is  a  disputed 
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question  and  is  denied  by  him  and  Mrs.  Sleight,  yet  tliere  are 
circumstances  going  to  show  that  he  was  her  agent.  T}ie  first 
letting  was  effected  through  his  agency  and  lie  collected  part 
of  the  rent,  and  then  the  notice  given  by  Lucy  J.  Sleight  to 
James  Bradford  and  defendant  in  error,  dated  18th  June,lS83, 
by  the  knowledge  and  procurementof  Feeley,  that  unless  they 
paid  the  rent,  $250,  within  five  days,  she  would  terminate  the 
lease,  is  an  acknowledgment  that  there  was  some  kind  of  a 
lease  then  existing  other  than  the  one  that  expired  May  1, 
1883. 

This  evidence  the  jury  had  before  them,  and  it  tended 
strongly  to  show  two  things:  Ist.  That  there  was  a  tenancy 
then  existing  that  Feeley  and  Mr.  Sleight  both  recognized,  and 
that  the  defendant  in  error  had  possession  of  the  land.  If 
her  son  had  the  authority  to  rent  the  land,  who  knew  that 
fact  better  than  Mrs.  Sleight?  Suppose  the  $250  had  been 
paid  within  the  five  days,  what  would  have  become  of  Feeley's 
lease?  If  the  jury  found  that  Edward  Sleight  had  authority 
to  rent  the  land  in  July,  1882,  and  Mrs.  Tliewlis  was  not  occu- 
pying the  land  under  her  son's  lease,  then  the  arrangement  to 
allow  her  to  sow  the  rye  that  fall  would  be  a  renting  to  her 
without  reference  to  the  former  lease,  her  son  abandoning  it 
for  the  benefit  of  his  mother,  and  at  the  same  time  an 
implied  agreement  that  she  should  at  least  hold  the  land  till 
she  could  harvest  the  rye,  and  it  would  not  matter  whether 
the  agreement,  if  there  was  one,  to  rent  for  one  or  four  years 
was  carried  out  or  not. 

The  jury  were  justified  in  finding  that  to  be  the  state  of  the 
case,  and  also  that  defendant  in  error  was  never  fully  dispos- 
sessed of  the  premises  until  after,  the  rye  was  harvested  by 
Feeley,  so  that  the  point  of  law  raised  could  not  apply. 

As  to  Feeley  having  been  the  landlord  of  defendant  in 
error,  it  may  be  remarked  that  she  never  attorned  to  him  her 
teiTn,  and  he  gave  her  no  notice,  but  insisted  on  taking  posses- 
sion of  the  land  with  all  the  crops,  and  in  this  suit  made  no 
effort  to  recoup  his  rents,  if  he  had,any  claim  for  rents. 

Instruction  number  three  is  good  so  far  as  the  notice  of 
defendant  in. error's  lease  is  concerned  (that  being  the  portion 
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complained  of),  as  Feeley  did  know  that  defendant  in  error  pat 
in  the  crop  of  rye  and  had  notice  not  to  cnt  it.  He  also  knew 
that  she  had  possession.  This  was  sufficient  notice.  From 
what  has  been  said  in  this  opinion  in  regard  to  the  evidence, 
it  will  sufficiently  appear  that  there  was  enough  evidence  on 
which  to  base  the  fourth  instruction.  We  will  not  go  into  a 
detailed  examination  of  the  evidence  on  the  point  of  excessive 
damages,  but  we  are  fully  satisfied  that,  as  to  the  amount  of 
recovery,  the  evidence  is  sufficient 

This  is  a  case  where  all  the  natural  equities  are  strongly  in 
defendant  in  error's  favor.  She  furnished  the  seed  and  did 
the  plowing  and  sowed  the  rye,  and  naturally  should  receive  the 
benefits  arising  from  her  labor  and  expenses. 

In  such  case  where  the  evidence  fairly  supports  the  verdict 
of  the  jury,  it  always  gives  the  court  great  pleasure  to  be  able 
to  sustain  it. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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Edgar  L.  Butler 

V. 

William  Randall. 

Set-Off— Mothn  hy  Plaintiff  to  Dismiss  Suit — Discretion — Exceptions 
to  Beport  of  Referees — Evidence — Practice. 

1.  After  a  plea  of  set-off  has  been  filed,  it  is.  within  the  discretion  of  the 
court  whether  to  ^ant  a  motion  by  the  plaintiff  to  dismiss  the  suit. 

2.  In  an  action  of  assumpsit  to  recover  a  balance  claimed  to  be  due  for 
services  rendered,  in  which  the  defendant  interposed  a  plea  of  set-off,  it  is 
held:  That  the  testimony  of  certiiin  witnesses,  and  certain  checks,  notes, 
and  a  sworn  copy  of  the  footings  of  an  account  made  by  the  plaintiff,  were 
properly  admitted  by  the  referees;  that  the  findings  and  conclusions  of  fact 
of  the  referees  are  entitled  to  the  same  consideration  as  the  verdict  of  a 
jury;  and  that  this  court  can  not  consider  objections  to  the  report  of  the 
referees,  which  were  not  made  in  the  court  beiow« 
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In  ERROR  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  John  Porter,  for  plaintiflE  in  error. 
Mr.  W.  K.  Stewart,  for  defendant  in  error. 

Baker,  J.  Edgar  L.  Butler,  plaintiff  in  error,  brought 
assumpsit  in  the  Warren  Circuit  Court  against  William  Ran- 
dall, defendant  in  error,  to  recover  $tt71.14,  claimed  to  be  due 
for  work  and  labor.  Randall  interposed  the  general  issue  and 
a  plea  of  set-off,  and  filed  therewith  an  account  against  Butler 
amounting  to  $51,917.39.  Issues  were  formed  and  the  caupes 
by  agreement  of  parties  referred,  under  the  provisions  of  the 
statute,  to  three  referees,  to  report  their  conclusions  of  law  and 
fact  At  a  subsequent  term  plaintiff  in  error  sought  to  dismiss 
his  suit,  but  the  court  refused  to  permit  him  so  to  do. 

Afterward  the  referees  made  their  report  to  the  court,  and 
filed  with  it  the  testimony  taken  and  the  exhibits  and  papers 
introduced  in  evidence.  The  conclusions  reported  by  the  ref- 
erees were,  that  Butler  was  in  the  employment  of  Randall,  at 
$50  per  month,  from  November  8,  1878,  to  February  7, 1880, 
inclusive ;  that  during  that  time  the  money  he  had  and  re- 
ceived to  be  paid  out  and  expended  for  Randall,  and  his  in- 
debtedness to  Randall,  together,  amounted  to  $38,176.05;  that 
during  that  time  he  laid  out  and  expended  for  Randall  and 
earned  as  wages  $31,550.95,  and  that  there  was  due  from  Iiim 
to  Randall  $6,625.10.  Exceptions  to  the  report  were  overruled 
by  the  court,  and  judgment  rendered  against  Butler  upon  the 
award  of  the  referees  for  $6,625.10  damages,  and  for  costs. 

The  first  error  assigned  upon  the  record  is,  that  the  court 
eiTcd  in  not  permitting  the  plaintiff  to  dismiss  his  suit  on  his 
motion.  The  plea  of  set-off  was  filed  long  before  the  motion 
to  dismiss  was  made,  and  it  does  not  appear  there  was  any 
cause  shown  for  allowing  a  dismissal,  or  that  there  was  any 
abuse  of  the  discretionary  power  of  the  court     Section  30  of 
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Practice  Act  of  1872;  XJ.  S.  Savings  Inst.  v.  Brockschmidt, 
72  111.  370;  City  of  East  St.  Louis  v.  Thomas,  102  111.  453; 
9  111.  App.  412.     This  assignment  of  error  is  not  well  made. 

The  second  assignment  of  error  is,  that  the  conrt  erred 
in  overruling  the  exeej.tions  on  the  part  of  plaintiJBF  to  the 
amended  re|X)rt  of  the  referees.  The  exceptions  were  live  in 
number,  and  the  substance  of  them  may  be  briefly  stated  and 
considered,  seriatim.  Tlie  first  exception  questions  the  jiro- 
priety  of  the  action  of  the  referees  in  oveiTuling  plaintiff's 
motion  of  April  13,  1883.  That  motion  was  to  strike  from 
the  record,  and  from  all  consideration  as  evidence,  the  testi- 
mony of  J.  C.  Johnson,  W.  T.  Smith  and  S.  C.  Irvine ;  also 
"Exhibit  A"  to  the  testimony  of  defendant  Randall,  and  all 
evidence  in  regard  to  the  nine  notes  shown  in  said  exhibit; 
also  "Exhibit  E"  to  same  testimony ;  also  "Exhibit  A''  to  tes- 
timony of  William  L.  Snapp;  also  the  testimony  for  defendant 
taken  June  27, 1882  ;  also  the  testimony  for  defendant  taken 
August  18,  1882,  and  the  exhibit  attached  thereto ;  also  the 
testimony  for  defendant  taken  September  1,  1882,  and  tlie 
"statement"  attached  thereto;  and  also  the  evidence  of  James 
Tucker,  George  W.  Stice  and  Thomas  Hamilton. 

No  reason  is  suggested  either  in  the  motion  submitted  to 
the  referees,  in  the  exception  filed  in  the  Circuit  Conrt,  or 
in  the  brief  and  argument  of  plaintiff  in  error,  why  the  testi- 
mony of  Johnson,  Smith  and  Irvine  should  have  been  stricken 
out,  and  we  do  not  understand  it  to  be  any  part  of  our  duty  to 
hunt  for  ground  to  justify  us  in  holding  it  should  have  been 
done.  "  Exhibit  A  "  to  testimony  of  defendant  consisted  of 
nine  promissory  notes  executed  by  defendant  to  third  parties, 
and  the  evidence  tended  to  show  they  were  all  given  for  bor- 
rowed money  and  that  all  the  money  so  borrowed,  with  the 
exception  of  a  portion  of  that  raised  on  one  or  two  of  the 
notes,  was  turned  over  to  plaintiff  to  be  used  in  buying  cattle 
and  live  stock  for  defendant,  and  in  and  about  his  business. 
These  notes  were  competent  testimony,  when  considered  in 
connection  with  the  oral  evidence  relating  to  them.  "Exhibit 
E"  consisted  of  thirteen  checks  on  the  bank  in  whicli  defend- 
ant kept  his  deposits.     Ten  of  these  were  signed  by  plaintiff 
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himself,  in  his  capacity  as  agent  of  defendant,  and  the  money 
was  drawn  by  him  on  them  from  the  bank;  and  it  is  not  seri- 
ously urged  they  were  not  material  testimony  tending  to 
charge  him  with  the  receipt  of  the  moneys  speciiied  in  them. 
The  other  three  checks  were  signed  by  defendant,  but  he  tes- 
tified that,  when  he  drew  the  cash  on  the  check  for  $2,937.88, 
he  handed  over  $2,900  of  it  to  Butler,  and  also  turned  over  to 
him  $350  of  the  $353.64  check,  and  $500  of  the  $501.08  check, 
to  be  used  in  and  about  the  business  of  tlie  agency.  The  checks 
were  competent  in  the  light  of  the  testimony  of  which  they 
formed  a  part.  The  evidence  of  Williaiif  L.  Snapp  was  to 
the  effect  that  plaintiff  had  exhibited  to  him  an  account  con- 
sisting of  seventeen  pages  and  purporting  to  be  a  statement 
of  the  moneys  he  had  paid  out  for  defendant  during  the 
agency,  the  several  pages  of  the  account  being  footed  up,  and 
that  he  had  taken  a  copy  of  these  footings.  "  Exhibit  A  " 
to  his  testimony  was  this  copy  of  the  footings  which  he  had 
made  when  the  account  was  shown  to  him.  The  account  itself 
would  have  been  admissible  as  evidence  against  plaintiff,  on 
the  gi'ound  that  it  was  an  admission ;  and  the  exhibit  was  com- 
petent testimony  as  being  a  sworn  copy.  No  objection  is  any- 
where pointed  out  to  the  testimony,  or  any  of  it,  taken  on 
June  27,  1882,  and  we  must  assume  the  ruling  it  should  not  be 
stricken  out,  was  correct.  The  admission  in  evidence  of  the 
F.  M.  Simmons  notes,  dated,  respectively,  October  18,  1879, 
and  January  1,  1880,  and  the  testimony  in  respect  thereto 
taken  August  18,  1882,  worked  no  injury  to  plaintiff,  as  it 
clearly  appears  from  "Exhibit  A"  to  the  report  of  the  ref- 
erees that  they  did  not  charge  him  with  the  proceeds  of  either 
of  said  notes,  or  any  part  thereof.  Besides  this,  the  testimony 
of  defendant  tended  to  prove  plaintiff  got  a  portion  of  the 
money  borrowed  on  these  notes,  but  was  evidently  regarded 
by  the  referees  insufficient  to  establish  that  such  was  the  fact. 
In  the  light  of  the  surrounding  circumstances,  we  are  not 
prepared  to  hold  the  testimony  taken  September  1,  1882,  and 
the  accompanying  "statement"  were  not  admissible  as  tending 
to  show  a  circumstance  corroborative  of  the  claim  of  defend- 
ant; and  had  plaintiff  so  desired  he  could  have  cross-examined 
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defendant  upon  the  "etalement."  We  do  not  regard  the  tes- 
timony of  Tucker,  Stice  and  Hamilton  as  incompetent  on  the 
ground  that  they  contradicted  plaintiflp  on  an  immaterial  mat- 
tor  called  out  on  cross-examination.  The  evidence  showed 
that  plaintiff  had  refused  to  exhibit  or  deliver  to  defendant  the 
account  books  and  paj  ers  which  came  to  his  hand  and  were 
kept  by  him  as  agent  for  the  latter,  and  that  he  afterward  muti- 
lated and  destroyed  the  account  books.  When  upon  the  wit- 
ness stand  in  his  own  behalf  he  testified  in  explanation  of  his 
conduct,  that  he  had  reason  to  believe  and  did  believe  from 
the  advice  and  opinions  of  others  that  Doctor  Randall  would 
take  advantage  of  him  if  he  got  the  account  books  and  papers 
away  from  him.  On  cross-examination  he  named  Tucker, 
Stice  and  Hamilton  as  parties  who  had  warned  him  against 
Randall,  and  they  were  called  to  contradict  him  in  this  respect 
Our  conclusion  is,  there  was  no  manifest  error  in  refusing  to 
sustain  the  first  exception  to  the  report. 

The  second  and  third  exceptions  to  the  report  of  the  ref- 
erees cliallenge  the  finding  that  Butler  had  received  or  was 
accountable  for  §38,176.05. 

The  second  exception  is  general  in  its  terms.  The  third 
specifies,  by  rdfcrence  to  a  tabulated  statement,  amounts 
objected  to  that  aggregate  ?1 1,382.32.  We  have  examined 
the  testimony  reported  by  the  referees  and  find  there  is  evi-. 
dence  to  support  each  and  all  of  the  items  of  charge  thus 
s])ecified.  True  tlie  evidence  is  conflicting  in  regard  to  them ; 
but  the  referees,  while  performing  the  functions  of  a  jury,  are 
the  judges  of  the  credibility  of  the  witnesses  and  the  weight 
of  evidence,  and  their  findings  and  conclusions  of  fact  are 
entitled  to  the  same  consideration  the  verdict  of  a  jury 
receives.  We  are  unable  to  say  the  testimony  does  not  suffi- 
ciently support  the  finding  in  question.  It  is  further  objected 
that  the  last  four  items  in  the  tabulated  statement,  amounting 
in  the  aggregate  to  837.80,  are  not  in  the  account  that  was 
filed  with  the  plea  of  set-off.  If  this  be  so,  then  plaintiff 
should  have  raij^ed  this  objection  in  the  Circuit  Court,  and 
sj^eoified  it  in  the  exceptions.  Had  tliis  been  done,  defendant 
could  readily  have  obtained  leave  to  amend  his  account     An 
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objection  on  the  ground  stated,  can  not  be  beard  in  this  court 
for  the  first  time.  St.  L.  Is  at.  Stock  Yards  v.  Himrod,  88  11]. 
410. 

The  fourth  exception  to  the  report  was  to  the  finding  that 
the  total  amount  paid  out  by  Butler  for  Randall,  and  the 
amount  due  the  former  for  wages,  aggregated  §31,550.95- 
But  it  is  not  claimed  by  plaintiff  in  error  in  his  brief  and  argu- 
ment that  the  referees  came  to  an  incorrect  conclusion  in  this 
regard.  So  we  are  saved  the  labor  of  an  examination  with 
reference  thereto. 

The  fifth  and  last  exception  calls  in  question  the  finding 
that  $6,625.10  was  due  from  Butler  to  Randall. 

No  special  point  arises  under  this  exception,  as  the  conclu- 
sion announced  by  the  finding  follows  from  the  findings 
alread}'  considered,  by  the  simple  process  of  subtraction. 

A  few  other  objections  to  the  report  of  the  referees  are 
urged  in  the  brief,  and  these  we  have  not  noticed,  and  for  the 
reason  that  under  the  doctrine  announced  in  St.  L.  Nat.  Stock 
Yards  v.  Himrod  &  Co.,  siipray  we  are  precluded  from  con- 
sidering any  objections  to  the  report  of  the  referees  that  were 
not  made  in  the  Circuit  Court. 

We  find  no  suflicient  cause  for  reversing  the  judgment, 
and  it  must  be  affii'med. 

Judgment  affii^ined. 


Cornelia  P.  Richey,  Administratrix, 

V. 

J.  Marion  Fort,  Administrator. 

Administration — Agreement  to  Pay  Certain  Sum  as  Needed — Claim  for 
Balance, 

1.  An  afirreernent  to  pay  certain  amounts,  limited  to  a  certain  sum,  as 
neetled,  is  equivalent  to  an  agreement  to  pay  the  entire  sum  as  needed. 

2.  In  the  case  presented,  it  is  held:    That  the  intention  of  the  parties 
to  the  contract  in  question  was  that  the  money  due  the  fiither  for  his  land 
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should  only  be  paid  to  him  as  needed;  that  on  the  balance  interest  should 
])e  paid;  and  that,  both  havinpr  died,  the  balance  remaining  unpaid  is  a 
valid  claim  against  the  estate  of  the  son. 

[Opinion  filed  January  7,  1888.] 

« 

Appeal  from  the  Circuit  Court  of  Henderson  County;  the 
Hon.  John  C.  Bagby,  Judge,  presiding. 

Messrs.  Jonathan  Simpson  and  Gkieb  &  Dbyden,  for 
appellant. 

Ko  brief  filed  for  appellee. 

Lacey,  J.  This  was  a  claim  filed  in  the  County  Court  by 
appellant,  who  was  the  administratrix  of  the  estate  of  R.  W. 
Kichey,  deceased,  against  the  appellee,  who  was  the  adminis- 
trator of  the  estate  of  Thomas  G.  Kichey,  deceased,  the  latter 
being  the  son  of  the  former  decedent.  There  was  a  judgment 
in  the  County  Court  in  favor  of  appellant  allowing  the  claim 
against  the  estate  of  Thomas  G.  Kichey,  deceased,  to  the 
amount  of  $1,^47.60.  An  appeal  was  taken  to  the  Circuit 
Court,  where,  upon  a  trial,  the  claim  was  disallowed,  and  from 
this  final  order  of  the  Circuit  Court  this  appeal  is  taken.  We 
think  it  sufiiciently  appears  from  the  evidence  that  on  the  30th 
day  of  July,  1881,  K.  W.  Kichey  conveyed  to  his  son  a  certain 
quarter  section  of  land  in  consideration  of  the  sum  of  §5,000; 
that  §2,500  was  paid  down  by  Thomas  G.  Kichey  and  that 
the  following  contract  was  entered  into  in  regard  to  the  bal- 
ance, to  wit : 

"KiRKwoop,  III.,  Aug.  5,  1881. 

"For  value  received  and  suflicient  consideration  I  hereby 
agree,  binding  myself  and  executors  or  adminislrators  to  the 
same,  to  pay  K.  W.  Kichey  one  hundred  and  seventy-five  dol- 
lars (8175),  on  the  fifth  day  of  August  of  each  year  during  his 
natural  life.  Should  said  annual  payment  prove  insuflicient 
for  the  necessities,  wants,  or  comforts  of  the  said  K.  W. 
Kichey,  I,  by  these  presents,  bind  myself  and  heirs  to  advance 
such  additional  sums  of  money  as  may  from  time  to  time  be 
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required,  or  necessary,  to  supply  all  such  wantis,  or  to  in  any 
way  minister  to  hie  comforts  or  satisfaction;  provided  always, 
and  this  pledge  is  made  on  condition,  that  the  sum  total  of  all 
such  advances  and  payments  shall  not  exceed  the  amount  of 
interest  and  principal  of  twenty-five  hundred  dollars  ($2,600); 
interest  commencing  on  same  August  5, 1881,  and  reckoned  at 
the  rate  of  seven  per  cent,  per  annum. 

"  Thomas  6.  Eichet." 

Thomas  G.  Eichey  paid,  during  his  lifetime,  on  this  agree- 
ment, the  sum  of  $1,410.60,  and  his  heirs,  after  his  death,  the 
sum  of  $156.25,  in  different  payments.  Thomas  G.  Richey 
died  in  December,  1885,  and  R.  W.  Kichey  February  10, 
1886. 

It  is  supposed  by  the  appellee,  and  the  court  below  took  the 
same  view  of  the  matter,  that  this  was  a  composition  agree- 
ment, the  substance  and  meaning  of  which  was,  that  all  pay- 
ments should  cease  at  the  death  of  R.  "W.  Richey,  and  that 
any  remaining  balance  not  called  for  during  his  life  was  not 
to  be  paid,  but  to  inure  to  the  benefit  of  Thomas  G.  Richey, 
or  his  estate. 

At  first  blush  and  by  a  casual  reading  of  the  agreement,  this 
might  seem  to  be  the  proper  interpretation,  but  upon  cleaier 
scrutiny  we  are  satisfied  that  it  is  not  its  proper  meaning. 

We  think  that  any  balance  of  the  $2,500  remaining  un)  aid 
at  the  death  of  R.  W.  Richey  would  be  due  to  his  estate 
The  agreement  is  illogically  and  awkwardly  expressed,  the 
main  clauses  being  used  in  the  form  of  provisos,  and  what 
should  be  the  subordinate  clauses  are  used  as  the  primary 
clauses.  Its  language  should  be  transposed  to  make  its  true 
meaning  apparent.  At  the  time  of  the  execution  of  the 
agi*eement,  as  shown  by  the  evidence,  Thomas  G.  Richey  was 
indebted  to  his  father  in  the  sum  of  $2,500,  the  balance  due 
him  for  land  conveyed  to  Thomas.  Transposing  the  terms  of 
the  contract  it  may  be  read  as  follows:  • 

"Aug.  5,  1881. 

"For  value  received  I  promise  to  pay  R.  W.  Richey  the 
sum  of  $2,500,  from  time  to  time,  as  may  be  required  or  neces- 
sary to  supply  his  necessary  wants  or  comforts  and  to  his  sat- 

YOL.  XXV    38 
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isfaction,  and  provided  that  should  the  annual  interest  on  the 
said  sum  at  seven  per  cent.  ($175),  which  I  agree  to  pay 
annually  during  his  natural  life,  on  the  first  day  of  August, 
each  year,  prove  insufficient  for  sucli  wants,"  etc 

It  will  be  seen  that  the  words  used  in  the  contract,  '^for  a 
valuable  and  sufficient  consideration,"  apply  to  every  ]  art  of 
Thomas'  undertaking.  Hence  he  agreed  to  pay  the  ^2,500  for 
a  valuable  consideration.  It  was  not,  however,  to  be  paid  at 
once  but  only  as  th'j  father  needed  it  for  his  necessary  comfort 
and  support  An  agreement  to  pay  certain  amounts  limited  tc 
a  certain  sum,  as  needed,  is  equivalent  to  an  agreement  to 
pay  the  entire  sum  as  needed.  But  by  the  terms  of  the 
agreement  the  annual  interest  was  first  to  be  applied  to  satis- 
fying such  wants.  If  this  annual  interest  on  the  sum  agreed 
to  be  paid  would  satisfy  his  personal  wants,  tlien  the  $2,500 
would  not  become  due  until  K.  W.  Uichey's  death,  as  the 
interest  was  to  be  paid  during  the  natural  life  of  the  payee, 
which  in  itself  post})oned  the  payment  of  the  principal  to  his 
death.  Now,  in  case  nothing  was  paid  during  the  payee's  life- 
time the  wliole  principal  would  remain  due  at  his  death,  and 
in  case  tlie  interest  and  a  portion  of  the  principal  had  been 
])aid  then  the  balance  only  would  remain  unpaid.  The  main 
intention  seemed  to  be  that  the  money  due  the  father  f6r  his 
land  should  only  be  paid  to  him  as  it  was  needed  and  on  the 
balance  interest  should  be  paid.  This  view  is  strengthened 
by  the  evidence  that  the  father  was  not  to  receive  payment  of 
his  land  in  full,  for  fear  he  would  |Unnecessarily  spend  the 
money. 

There  is  nothing  expressed  in  the  agreement  that  any  bal- 
ance remaining  unpaid  at  R.  W,  Kichey's  death  should  be  the 
property  of  Thomas. 

The  agreement  will  not  bear  the  construction  that  the 
maker  by  its  terms  was  compelled  to  pay  seven  per  cent,  inter- 
est on  the  entire  sum  of  $2,500  during  the  payee's  natural  life, 
notwithstanding  a  portion  of  the  principal  might  be  paid  in 
the  meantime.  This  provision  excludes  that  idea:  *' Pro- 
vided always,  and  this  pledge  is  made  on  condition  that  the 
sum  total  of  such  advances  and  payments  shall  not  exceed  tiie 
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interest  and  principal  of  $2,500,  interest  commencing  on  same 
August  5,  18bl,  and  reckoned  at  the  rate  of  seven  per  cent, 
per  annum."  Tliis  would  regulate  the  calculation  of  interest 
in  case  of  payments  on  the  principal  the  same  as  on  any  ordi- 
nary promissory  note.  The  interest  could  only  be  calculated 
on  the  balance  after  deducting  payments.  The  last  clause  and 
the  first  read  together  would  not  compel  TJiomas  to  pay  $175 
per  year  to  his  father  as  long  as  he  lived. ,  It  was  only  in  case 
none  of  the  principal  was  paid. 

TLo  whole  agreement  taken  together  was  in  effect  a  prom- 
issory note  for  $2,500,  due  at  the  -death  of  the  payee,  with 
annual  interest  reserved  at  the  rate  of  seven  ]Der  cent,  with  a 
proviso  that  a  portion  or  all  the  principal  might  become  due 
sooner  if  the  payee  needed  it  sooner.  There  is  nothing  in  the 
agreement  requiring  Thomas  G.  Eichey  to  do  anything  other 
than  to  |:ay  the  debt  he  owed  with  the  interest  agreed  on.- 
There  is  nothing  that  can  be  construed  into  a  consideration 
for  the  claim  his  administrator  sets  up  for  a  release  from  the 
balance  due  on  the  note  at  R.  W.  Richey 's  deatli. 

The  son  was  not  to  furnish  the  father  the  necessary  support 
during  life  or  at  any  portion  of  it  without  regard  to  the 
amount  due.  The  amount  to  be  paid  was  wholly  regulated  by 
the  amount  due  for  the  land.  There  was  no  express  agree- 
ment in  the  contract  that  Thomas  was  to  be  released  from  the 
payment  of  any  balance  of  the  $2,500  remaining  due  at  his 
father's  death.  An  admin isti-a tor  may  always  collect  what 
was  owing  to  his  intestate  whenever  it  becomes  due,  and  the 
balance  owing  on  the  agreement  in  question  became  due,  as  we 
hold,  on  the  death  of  R.  W.  Richey.  It  follows  from  what 
has  been  said  that  the  com't  erred  in  disallowing  the  claim. 
The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Hevereed  and  remanded. 
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The  City  of  Sterlino 

V. 

Lucy  A.  Merrill. 

Mumcipal  Corporationn — Defective  Sidewalk — Personal  Injuries — Evi- 
dence— Instructions — New  Trial — Newly  Discovered  Evidence, 

In  an  action  against  a  municipal  corporation  to  recover  dania^r^  for  per- 
ponal  injuries  caused  by  a  defective  sidewalk,  it  is  held:  That  the  evidence 
sustains  the  verdict  for  the  plfeintiff:  that  it  was  not  error  to  refuse  an 
instruction  which  was  in  substance  a  mere  repetition  of  others  given;  thnt 
certain  other  instructions  asked  were  properly  refused;  that  the  plaintiff 
was  not  bound  to  show  that  the  city  had  actual  notice  of  the  defect  m  the 
walk;  anil  that  the  newly  discovered  evidence*  beincf  merely  cumulative  and 
not  conclusive,  was  not  sufficient  ground  for  a  new  trial. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County ;  the 
Hon.  William  Bkown,  Judge,  presiding. 

• 

This  was  case,  to  recover  damages  for  pereonal  injuries 
alleged  to  have  been  occasioned  by  a  defective  sidewalk  on  the 
east  side  of  B  Street,  between  Third  and  Fourth  Streets,  in  tlie 
City  of  Sterling,  The  defect  shown  by  the  evidence  was  a  hole 
about  a  foot  wide  and  four  inches  deep,  caused  by  a  missing 
board.  Yerdict  and  judgment  were  for  Lucy  A.  Merrill, 
plaintiflF  below  and  appellee  here,  for  $2,000  damages. 

Among  the  instructions  asked  at  the  trial  by  the  appellant 
corporation  and  given  by  the  court,  were  the  following: 

"3.  The  court  instructs  the  jury  that  while  there  is  a  duty 
placed  upon  the  corporate  authorities  of  a  city  to  keep  the 
streets  and  sidewalks  of  the  latter  in  a  reasonably  safe  condi- 
tion, there  is  also  the  corresponding  duty  required  of  the  plaint- 
iff to  use  reasonable  care  in  passing  over  such  streets;  that 
the  one  duty  is  as  clearly  required  by  law  as  the  other,  and 
if  the  jury  believe  from  the  evidence  that  at  the  time  of  the 
alleged  injury  the  city  authorities  were  not  guilty  of  a  want  of 
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reasonable  care  in  reference  J;o  the  sidewalk  in  question,  or  that 
such  authorities,  under  all  the  circnmstances,  gave  a  reasona- 
ble amount  of  attention  to  such  walk,  and  kept  the  same  in 
reasonably  safe  condition,  or  if  the  jury  believe  from  the  evi- 
dence that  plaintiflE,  under  tlie  circumstances,  failed  to  exercise 
reasonable  care  at  such  time  and  place,  the  jury  will  find  the 
defendant  not  guiltj'." 

*'4.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiff  alone  was  in  fault,  or  that  the 
plaintiff  and  defendant  were  equally  at  fault,  the  former  in 
not  exercising  ordinary  care  in  parsing  over  tlie  sidewalk,  the 
latter  in  not  keeping  its  sidewalks  in  due  repair,  then  the 
plaintiff  can  not  recover  in  this  case  for  the  injuries  complained 
of." 

"7.  The  court  instructs  the  jury  that  medical  testimony  is 
to  be  considered  by  the  jury  the  same  as  the  testimony  of  any 
other  witness  in  this  case ;  and  if  the  jury  believe,  from  all 
the  evidence  in  the  case,  that  the  plaintiff  was  not  injured  by 
the  fall  on  the  sidewalk,  or  that  her  injuries  were  slight,  or 
that  the  plaintiff  has  not  in  good  faith  tried  to  relieve  herse^f 
of  the  disability  attending  or  consequent  upon  the  original 
injury,  then  they  shall  take  these  circumstances,  if  proven  by 
the  evidence,  into  consideration,  with  the  other  evidence  in- 
the  case,  in  determining  the  extent  of  the  original  injury,  and 
the  damages  to  be  awarded  plaintiff,  if  any,  for  such  injury." 

And  among  the  instructions  which  were  submitted  by 
appellant  and  refused  by  the  court,  were  the  following: 

"A.  The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  the  plaintiff'  might,  in  the  exercise  of 
ordinary  care  and  caution,  have  avoided  the  opening  in  the 
sidewalk,  and  that  her  omission  so  to  do  was  the  direct  cause 
of  the  injury  complained  of,  then  she  was  guilty  of  such  neg- 
h'gence  as  will  prevent  a  recovery  in  this  case." 

"C.  If  the  jury  believe  from  the  evidence  that  the  side- 
walk in  question,  where  the  plaintiff  claims  to  have  received  her 
injury,  was  repaired  and  placed  in  good  condition  by  the  city 
within  a  reasonable  time  prior  to  this  alleged  accident,  and  if 
the  jury  believe  from  the  evidence  that  said  walk  afterward 
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became  out  of  repair  without  actual  notice  to  the  city,  then 
the  plaintiff  can  not  recover." 

"G.  The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  plaintiff,  by  the  ordinary  exercise 
of  will  on  her  part,  could  have  used  her  arm  for  the  ordinary 
purposes  of  life  at  or  shortly  after  the  injury  complained  of, 
and  that  she  refused  or  neglected  without  cause  so  to  do,  then 
the  disability  or  impairment  of  her  arm  since  then  resulting 
from  such  neglect  and  refusal,  is  not  an  element  of  damage 
for  which  recovery  can  be  had.  The  law  requires  that  a  pei*- 
son  injured  should  in  good  faith  and  in  the  exercise  of  all  rea- 
sonable means,  strive  not  to  augment  but  to  cure  or  mitigate 
a  [)hysical  disability  incurred." 

Messrs.  A.  A.  "Wolfeespergeb  and  J.  E.  McPherkak,  for 

appellant. 

Messrs.  W.  and  "W.  D.  Babqb,  for  appellee. 

Baker,  J.  Tlie  evidence  sufficiently  sustains  the  findings  of 
the  jury  that  the  sidewalk  was  out  of  repair,  that  the  city  had 
constructive  notice  of  the  defect  and  was  guilty  of  culpable 
negligence  in  not  havingit  repaired,  and  that  the  injuries  to 
appellee  were  caused  by  such  defect  at  a  time  when  she  was 
passing  over  such  sidewalk,  and  in  the  exercise  of  reasonable 
and  ordinary  care.  The  evidence  at  the  trial  was  somewhat 
conflicting,  but  the  conflicts  in  the  testimony  have  been  set- 
tled by  the  jury  in  favor  of  jpppellee.  There  is  no  just  gi-ound 
for  holding  the  verdict  was  unauthorized  and  improper. 

It  is  not  here  assigned  as  error  that  the  damages  are  exces- 
sive; nor  was  it  made  a  point  in  the  written  motion  for  a  new 
trial,  filed  in  the  Circuit  Court,  that  the  damages  assessed  by 
the  jury  were  excessive. 

No  complaint  is  made  of  any  of  the  instructions  given  for 
appellee.  From  those  given  at  the  instance  of  appellant,  it 
appears  the  jury  was  quite  fully  and  liberally  instructed  in  its 
behalf.  It  is  claimed  that  it  was  error  to  refuse  the  instruc. 
tions  "A,"  "C"  and  "G,"  respectively.     The  fii-st  mentioned 
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18  somewhat  ambignons,  and  seems  to  assume  that  if  plaintiff 
might  have  avoided  the  opening  in  the  sidewalk,  then 
her  omission  to  do  so  established  the  fact  of  a  want  of  ordi- 
nary care  and  caution;  but,  waiving  this  and  otlier  cz'iticisms 
that  might  be  suggested  in  respect  to  its  form,  the  legal  ])rin- 
ciple  upon  which  it  is  based  is  that  the  plaintiff  was  not  entitled 
to  recover  compensation  for  the  injuries  received  unless  she 
was  in  the  exercise  of  ordinary  care  at  the  time  of  her  fall 
upon  the  sidewalk;  in  other  words,  that  ordinary. care  on  her 
part  was  a  condition  precedent  to  the  right  of  action.  The 
same  doctrine  was  quite  clearly  given  to  the  jury  in  instruc- 
tions three  and  four.  It  was  not  error  to  refuse  an  instruction 
which  was  in  substance  a  mere  repetition  of  others  that  were 
given. 

Instruction  "C"  was  properly  refused  for  the  reason  it 
ignored  the  duty  of  the  city  authorities  to  exercise  reasonable 
care  and  diligence  to  ascertain  and  know  the  condition  of  its 
sidewalks.  It  imposed  too  heavy  a  burden  of  proof  upon 
arppellee,  by  requiring  that  the  jury  should  find  as  a  fact  that 
the  city  had  actual  notice  of  the  defect  in  the  walk.  Con- 
structive notice  to  the  city  and  its  officials  was  sufficient. 
Even  thougli  the  sidewalk  in  question  might  have  been 
repaired  and  placed  in  good  condition  by  the  city  within  a 
year  or  six  months,  or  one  month,  or  even  a  shorter  space  of 
time,  prior  to  appellee's  fall,  and  even  though  the  jury  had 
found  it  would  be  unreasonable  to  require  the  city  to  overhaul 
and  place  in  good  repair  its  various  sidewalks  oftener  than 
once  in  a  year,  or  six  months,  or  month,  as  the  case  may 
have  been,  yet,  if,  as  matter  of  fact,  this  })articular  defect 
had  existed  for  a  week  or  ten  days,  and  the  jury  believed  from 
the  evidence  that  by  tlie  exercise  of  reasonable  care  and  dili- 
gence the  municipal  authorities  could  and  w^ould  have  ascer- 
tained the  existence  of  such  defect  and  have  remedied  it 
before  the  injury  occurred,  then  the  city  would  be  legally  lia- 
ble. Besides  this,  there  was  no  evidence  upon  which  to  base 
the  instruction,  as  it  did  not  appear  from  the  testimony 
that  the  sidewalk  on  the  east  side  of  B  Street  was  ever,  prior 
to  appellee's  fall,  repaired  by  the  city.     The  rule  announced 
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in  refused  instruction  "G"  is,  that  while  the  city  would  be 
responsible  for  injuries  occasioned  by  its  own  negligence,  yet 
it  would  not  be  liable  for  any  aggravation  of  the  injury  caused 
by  the  subsequent  negligence  or  misconduct  of  appellee.  The 
only  aggravation  of  injury  by  the  latter,  suggested  either  in 
the  instruction  or  by  the  testimony,  is  increased  impairment  of 
the  use  of  the  arm  caused  by  her  failure  to  exercise  it  to  the 
extent  she  could.  It  would  have  been  well  enough  to  have 
given  this  instruction,  biit  as  the  legal  principle  contained  in 
it,  although  expressed  in  different  words,  was  given  in  the  7th 
instruction,  we  can  not  say  that  the  action  of  the  court  in 
refusing  it  was  erroneous. 

The  newly  discovered  evidence  relied  upon  by  appellant 
was  merely  cumulative,  and  was  inconclusive  in  its  character. 
The  court,  therefore,  properly  denied  a  new  trial  on  that 
ground. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed* 

JudgmerU  affirmecL 


City  of  Rock  Island  et  al. 

V. 

August  Hueqing. 

Municipal  Corporations — Police  Potters — Ahatfoir  or  Public  Slaughter- 
ing  House — Illegal  Tax — Injunction — Parties — Estoppel. 

1.  The  City  of  Rock  Island  has  the  power,  under  the  general  act  for  the 
incorporation  of  cities  and  villages,  to  establish  and  maintain  an  abattoir 
or  public  slaughtering  house  for  the  purpose  of  securing  proper  inspection 
of  fresh  meats  furnished  to  the  inhabitants  of  the  city. 

2.  An  injunction  will  lie  to  enjoin  a  tax  which  has  been  imposed  without 
authority. 

8.  A  bill  for  an  injunction  to  enjoin  the  levy  and  collection  of  an  un- 
authorized tax  or  an  illegal  appropriation  of  its  funds  by  a  municipal  cor- 
poration, may  be  maintained  by  any  taxpayer,  however  small  the  amount 
he  is  required  to  pay  and  whatever  may  be  his  private  motives. 

4.  The  payment  of  one  illegal  tax  can  not  be  invoked  as  an  estoppel 
against  a  taxpayer  who  seeks  to  enjoin  another  levied  on  the  same  ur  sim- 
ilar account* 
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Appeal  from  the  Circuit  Court  of  Eock  Island  ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

This  was  a  bill  in  equity  brought  by  the  appellee,  a  resident 
and  taxpayer  of  the  City  of  Rock  Island,  praying  to  have  it 
enjoined  from  maintaining,  managing  and  controlling  an  abat- 
toir, or  public  slaughtering  house,  within  the  city  limits,  and 
from  passing  any  ordinance  or  making  any  contract  for  such 
purpose,  and  from  appropriating  or  expending  any  of  the 
money  of  the  said  city  for  such  purpose,  or  for  hire,  wages  or 
salary  of  a  deputy  health  commissioner,  or  other  person,  for 
superintending  or  managing  said  abattoir;  or  from  making  any 
allowance  or  appropriation  of  money  for  any  cost  or  expenses 
of  said  abattoir,  or  for  the  purpose  of  payment  for  fixtures, 
appliances  or  things  put  into,  or  to  be  put  into  or  furnished 
about  said  abattoir,  by  John  Yalk  or  any  other  person;  and 
also  praying  that  the  Mayor  of  the  city  and  Clerk  may  be  en- 
joined and  restrained  from  embracing  or  including  in  any  cer- 
tiiScate  of  said  city,  or  any  of  its  officers  or  authorities,  to  the 
County  Clerk  of  said  Uock  Island  County,  of  the  amount 
which  said  city  may  require  to  be  raised  by  taxation,  the  sum 
of  $3,000,  appropriated  by  said  City  Council  of  said  city  in 
and  for  the  year  1886,  for  abattoir  purposes;  or  the  sum  of 
$600  appropriated  by  the  said  City  Council  in  and  for  the 
said  year  for  hire,  wages  or  salary  of  a  deputy  health  commis- 
sioner in  charge  and  management  of  said  abattoir,  or  for  any 
costs  and  expenses  of  managing  the  same,  and  from  signing  or 
issuing  any  orders  for  the  payment  of  any  appropriation  of 
any  money  for  any  costs  or  expenses  of  the  abattoir,  or  of 
maintaining  or  managing  the  same,  etc. 

A  temporary  injunction  was  granted,  and  upon  a  final  hear- 
ing upon  answer  and  evidence  the  injunction  was  made  per- 
petual and  costs  awarded  against  the  said  city,  from  which 
order  and  decree  this  appeal  is  taken. 

It  appears  from  the  bill,  answer  and  evidence  introduced, 
that  the  appellant  became  duly  organized  under  tlie  general 


G02  Appellate  Courts  of  Illixois. 

City  of  Rock  Island  v.  Huesing. 

laws  of  the  State  of  Illinois,  entitled  "  An  act  to  provide  for 
the  incorporation  of  .cities  and  villages,"  approved  April  10, 
1872,  and  the  various  amonJments  thereto,  on  the  4th  day  of 
November,  1879,  the  city  having  clianged  from  its  organi- 
zation under  its  special  charter  of  February  16,  1857,  to  its 
organization  under  the  general  law. 

The  city  is  siti.ate'  on  the  soutlicrn  and  eastern  banks  of 
the  Mississippi  Kivcr,  which  iorm  its  northern  and  western 
boundaries,  the  city  being  about  3J-  miles  east  and  west,  and 
IJ  north  and  south,  exchisive  of  Rock  Island,  and  containing 
about  12,000  inhabitants. 

It  ap})ears  that  on  the  3d  day  of  July,  1885,  one  Bailey 
Davenport  donated  to  said  appellant  two  acres  of  land  on  the 
bank  of  the  river  on  the  south  line  of  the  city  for  an  abattoir, 
with  all  riparian  rights  belonging  to  tlie  land. 

The  City  Council  in  the  same  year  constructed  a  brick  build- 
ing, with  stone  basement,  about  40x80  feet  in  size,  on  said 
ground,  with  cattle  and  hog  bins  attached,  and  other  fixtures 
necessary  for  a  slaughter  house,  and  in  readiness  for  the 
necessary  ap])Hance8  for  slaughtering  animals,  which  said 
building  was  paid  for  by  the  city,  costing  about  $3,000. 
John  Valk  proposed  to  the  city  to  furnish  the  necessary  appli- 
ances for  butchering  for  $2,585,  and  give  the  city  the  use  of 
the  fixtures  and  appliances  free  to  July,  1886,  and  that  the 
city  might  purchase  the  fame  at  that  sum,  and  in  case  the  city 
did  not  purchase  he  was  to  remove  the  same.  The  city  ac- 
cepted the  proposition,  and  entered  on  the  use  of  the  abattoir, 
and  gave  out  that  it  would  purchase  the  said  appliances. 
The  City  Council,  in  May,  1886,  passed  a  general  appropri- 
ation ordinance,  including  $3,000  for  abattoir  purposes,  and 
$600  for  deputy  health  commissioner,  for  his  salary  for  super- 
intending the  carrying  on  of  this  business  of  inspection  and 
butchering. 

The  bill  showed  that  the  City  Council  was  about  to  pass  an 
amendatory  ordinance  (May,  1886,)  requiring  tliat  all  the  cattle 
whose  flesh  was  intended  for  sale  in  said  city  should  be  butch- 
ered at  the  abatt(.ir. 

It  appears  from  the  bill  and  is  admitted  by  the  answer  that 
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the  city  had.  on  the  7th  of  December,  1885,  passed  an  oidi- 
nancj,  in  force  when  tlie  bill  wa8  filed,  entitled  "An  ordinance 
to  establish  a  city  abattoir,  and  providing  for  the  managing 
and  nse  thereof."  It  declares,  in  Sec.  2,  that  ''said  abattoir 
is  established  and  shall  be  maintained  for  the  nse  and  pur]  ose 
of  regulating  the  business  of  furnishing  fresh  meats  to  the 
inhabitants  of  said  city  and  reasonably  to  secure  to  them  good, 
fresh,  wholesome  meats." 

Sec.  3  gives  the  health  commissioner  the  custody  and  man- 
agement of  the  same;  requires  him  to  keep  it  c^ean,  etc.,  and 
requires  him  to  see  "that  the  rights  and  privileges  of  all  per- 
sons entitled  to  use  the  same  are  allowed  and  given  without 
distinction,"  and  is  authorized  to  employ  deputies,  whose  com- 
pensation sliall  be  fixed  by  the  City  Council." 

Sec.  4  provides  that  "  every  person  licensed  under  the  ordi- 
nances of  the  city  to  sell  fresh  meats  shall  be  entitled  to  us3 
said  abattoir  upon  compliance  with  the  provisions,  rules  and 
regulations  governing  the  use  thereof." 

Sec.  5  provides  for  the  suspension  of  licensed  persons  from 
the  use  of  the  abattoir  in  case  of  violation  of  iis  rules,  etc. 

Sec.  6  provides  for  the  times  of  keeping  the  same  open  for 
use,  for  inspection  and  slaughter  of  animals. 

Sec.  7  provides  that  "Every  person  licensed  imder  the 
ordinances  of  this  city  to  sell  fresh  meats,  of  cattle,  hogs, 
sheep,  calves  or  lambs,  shall,  before  offering  such  meats  for 
sale,  have  the  same  inspected  and  approved  by  the  commis- 
sioner of  health  or  his  deputy,  at  the  city  abattoir  or  any 
licensed  packiug-houee  or  other  place  in  said  city  licensed  for 
the  slaughter  of  animals,  and  it  shall  be  the  duty  of  said  com- 
missioner of  health,  in  person  or  by  deputy,  to  inspect  meats 
at  said  places  other  than  said  abattoir,  at  all  reasonable  hours, 
and  to  as  fully  as  possible  meet  the  convenience  of  pei*sons 
asking  such  inspection." 

Sec.  8  fixes  the  price  to  be  paid  to  the  city  for  slaughtering 
each  head  of  cattle  at  25  cents,  each  head  of  sheep,  etc.,  10 
cents,  each  head  of  hogs,  etc.,  16  cents,  and  calves  at  10  cents. 

Sec.  9  provides  that  all  cattle,  sheep,  hogs  and  calves  before 
slaughter  shall  be  inspected  at  the  abattoir,  or  any  licensed 
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jiaeking-honse  or  other  place  in  the  city  licensed  for  the 
slaughter  of  animals,  and  also  the  flesh  of  such  animals,  after 
slaughter,  shall  be  inspected  by  the  health  commissioner  or 
deputy  at  the  same  places. 

Other  sections  make  it  unlawful  to  sell  such  meats  in  the 
city  witliout  the  inspection  provided  for,  and  fix  a  penalty  for 
its  violation  at  not  less  than  $5  nor  more  than  $2,00,  and  pro- 
vides for  revocation  of  the  butchers  license. 

The  answer  sets  up  that  the  abattoir  erected  and  the  ordi- 
nance passed  was  for  the  purpose  of  ]}rotecting  the  people  in 
their  health,  by  procuring  and  furnishing  them  with  clean  and 
wholesome  meats,  and  also  to  do  away  with  the  slaughter 
house  nuisance,  as  it  is  c'aimed  that  it  existed  prior  to  the 
time  of  the  passage  of  the  ordinance  and  the  building  of  the 
abattoir.  Shows  the  special  conditions  existing  prior  to  the 
building  of  the  abattoir;  that  the  slaughtering  of  animals  for 
furnishing  meats  to  the  said  city  was  done  in  five  or  six  slaughter 
houses  located  near  the  southwestern  portion  of  the  city,  within 
one-half  or  three-quarters  of  a  mile  of  the  body  of  its  popula- 
tion, which  were  the  private  property  and  under  the  control  of 
individual  butchers,  and  that  the  location  of  said  slaughter 
houses  M'as  within  one-half  mile  of  the  abattoir;  that  the  only 
proper  location  for  the  slaughter  houses  was  and  is  upon  the 
banks  of  the  Mississippi  River  at  or  near  where  the  abattoir  is 
located;  that  the  slaughter  houses  were  so  located  that  the 
prevailing  winds  for  a  large  portion  of  the  year  blew  the  stench 
and  noxious  gases  from  the  same  over  the  city,  endangering  the 
health  and  comfort  of  the  inhabitants;  that  no  sufficient  drain- 
•age  to  carry  off  the  sewage  matter  therefrom  could  be  con- 
structed and  maintained;  that  the  houses  were  kept  and  run 
in  a  filthy  and  unwholesome  manner,  etc.,  and  that  many  com- 
plaints were  made,  etc.;  that  hogs  were  kept  and  fed  on  putrid 
offal,  etc.,  the  details  of  which  are  set  out,  showing  a  disgusting 
and  revoltine  state  of  affairs:  that  unwholesome  animals  had 
been  slaughtered  and  sold  to  the  people  for  food  ;  all  of  which 
is  backed  up  by  the  resolutions  of  nine  leading  physicians  of 
the  city,  and  the  report  of  the  Board  of  Health,  recommend- 
ing the  building  of  a  slaughter  house  or  abattoii*;  that  the  ciiy 
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had  attempted  to  re^^ulate  the  evil  by  ordinance,  by  licensing; 
the  slaughter  houses  and  regulating  them,  but  tlie  effort  had 
proved  a  failure  on  account  of  want  of  drainage  and  water 
supply,  etc.  It  appears  that  about  the  time  of  the  passage  of 
the  ordinance  in  question  the  butchers,  about  fifteen  in  num- 
ber, removed  the  slaughtering  more  than  one  mile  outside  the 
city  limits,  and  all  slaughtered  at  a  place  known  as  Dingle- 
dines,  and  that  onlv  one  licensed  establishment  remained  inside 
the  city  limits,  known  as  Gilmore's.  It  is  set  up  in  the 
answer  that  the  butchers,  as  soon  as  they  ascertained  that  the 
city  had  entered  upon  the  construction  of  the  slaughter  house, 
removed  to  Dingledines,  outside  the  jurisdiction  of  the  city? 
to  avoid  inspection  and  regulation  of  the  business  by  the  city; 
that  the  ofiicers  of  the  city  have  no  power  over  the  new 
slaughter  house;  avers  that  Dingledines  slaughter  house  was 
in  a  filthy  and  unwholesome  condition,  making  the  same  com- 
plaints against  it  as   were   made   against  tlie  old  slaughter 

hoUPCb. 

Messrs.  William  McEniry,  City  Attorney,  W.  H.  Gest 
E.  D.  Sweeney  and  M.  M.  Sturgeon,  for  appellants. 

Messrs.  Ira  O.  Wilkinson,  Chas.  Dunham  and  William 
Jackson,  for  apj)e]lee. 

A  taxpayer,  although  injured  only  in  common  with  all 
others,  may  maintain  a  bill  to  enjoin  the  appropriation  of 
money  by  a  municipal  corporation  for  an  unlawful  ]Mirpose, 
and  this,  too,  without  reference  to  the  amount  of  taxes  paid 
by  him.  Springfield  v.  Edwards,  84  111.  625;  Wright  v. 
Bishop,  88  111.  302;  Beauchamp  v.  Board  of  Supervisors,  45 
111.  274;  Perry  v.  Kinnear,  42  111.  123;  Hesing  v.  Scott,  107 
111.600;  Coltonv.IIanchett,13Ill.  615;  Smith  v.  Bangs,  15  III. 
399;  Cater  v.  Chicago,  67  111.  !^83;  Sherlock  v.  Village  of 
Winnetka,  59  111.  389;  Chesnutwood  v.  Hood,  68  111.  132.  In 
this  country  all  corporations,  whether  public  or  private,  derive 
their  power  from  legislative  grant,  and  tliey  can  do  no  act 
for  which  authority  is  not  expressly  given  by  law,  or  may  not 
be  reasonably  inferred,  as  necessary  to  give  eflEect  to  the  powers 
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exi)re8sly  granted.  The  doctrine  of  the  courts  has  uniformly 
been  to  confine  ninnicipal  corporations  within  the  limits  that 
a  strict  construction  of  the  grants  of  power  in  their  chartera 
assign  them ;  neither  the  corporation  nor  its  officers  can  do  any 
act,  or  make  any  contract,  or  incur  any  liability  not  authorized 
thereby.  All  acts  beyond  the  scope  of  the  powers  granted 
are  void,  and  in  all  eases  of  judicial  doubt  as  to  whether  a 
numici})ality  has  a  given  power,  the  doubt  is  to  be  resolv^jd 
as^ainst  the  corporation.  To  doubt  its  power  is  to  deny  it. 
2  Kent,  Com.  (12th  Ed.),  298-299;  Cool ey's  Const,  191-196; 
1  Dillon  on  Mun.  Corp.  (3d  Ed.)  Sec.  89;  Bank  of  U.  S.  v. 
Dandridge,  12  Wheat.  68;  Bank  of  Augusta  v.  Earle,  13  Pet. 
587;  Ilailroad  Co.  v.  Harris,  12  .Wall.  81;  Thomas  v.  Rail- 
road Co.,  101  U.  S.  71;  Cook  County  v.  McCrea,  93  111.  236; 
People  V.  Village  of  Crotty,  93  111.  180;  City  of  Champaign 
V.  Harmon,  98  111.  491;  Sdiott  v.  People,  89  111.  195;  111. 
Conf.  Female  Col.  v.  Cooper,  25  111.  133.  There  is  no  pro- 
vision in  the  general  incorporation  law,  under  which  this  city 
is  incorporated,  expressly  conferring  upon  the  city  the  power 
to  build  or  maintain  an  abattoir.  The  question  involved  in 
this  case  is  of  no  inconsiderable  consequence,  for  it  may  con- 
cern the  inhabitants  of  almost  every  city  in  the  State,  as  well 
as  the  City  of  Rock  Island.  If  Rock  Island  can  tax  its  inhab- 
itants to  build  and  maintain  an  abattoir,  and  the  innumerable 
other  buildings  it  may  construct  and  maintain  upon  a  kindred 
claim,  so  may  every  other  city,  incorporated  under  tue  general 
law,  in  like  manner  tax  its  inhabitants.  Every  privilege  and 
power  given  to  a  municipality  is  a  right  taken  from  the  people, 
and  hence  it  is  that  courts,  in  cases  of  doubt,  deny  the  power, 
and  decide  in  favor  of  the  people.  This  is  not  partiality,  but 
a  just  rule  of  decision.  The  people  are  the  source  of  power? 
and  if  it  does  not  affirmatively  and  clearly  ap])ear  that  they 
have  parted  with  a  given  power,  it  must  be  held  that  they  have 
it,  and  hence  the  doubt  is  to  be  resolved  against  the  munici- 
j)ality. 

Lacky,  J.     The  appellant  raises  some  preliminary  questions 
as  to  the  right  of  the  appellee,  a  mere  taxpayer,  to  maintain 
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the  suit.  It  is  insisted  that  the  amount  of  appellee's  tax  is  so 
iDsignifieant,  it  being  only  26  cents  per  annum  in  additiort  on 
account  of  abattoir  expenses,  that  a  court  of  equity  would  not 
.  notice  it;  that  the  appellee  is  not  acting  in  good  faith  on  his 
own  account,  but  is  proceeding  in  the  interest  of  the  butchers 
of  the  City  of  Eock  Island;  that  a  taxpayer  can  not  enjoin  the 
levy  and  collection  of  the  proposed  tax,  levied  f»r  the  purpose 
of  maintaining  the  abattoir  in  the  manner  proposed  by  the 
ordinance;  that  appellee  is  estopped  because  he  did  not  object 
to  the  building  of  the  abattoir,  and  paid  taxes  for  that  purpose 
without  objection,  and  that  the  State  only  can  question  the 
right  of  the  appellant  to  hold  and  use  the  property.  We  are 
inclined  to  hold  all  these  points  against  the  contention  of  the 
appellant.  In  the  first  place,  if  this  case  falls  within  the  rule 
of  law  that  is  announced  in  Lemont  v.  Talcott  Stone  Co.,  98 
111.  98,  which  holds  the  doctrine  that  an  injunction  will  lie  to 
enjoin  a  tax  '*  where  it  has  been  imposed  where  the  law  has 
not  authorized  it  to  be  levied,"  or,  as  in  the  case  of  Wright  v. 
Bishop,  88  111.  302,  where  it  was  held  it  would  lie  to  restrain 
the  incurring  or  issuing  evidence  of  an  illegal  debt,  it  would 
make  no  diflFerence  as  to  the  amount  of  tax  the  complainant 
would  be  liable  to  pay  in  case  the  tax  were  levied  or  the  debt 
incurred  and  collection  enforced. 

The  first  inquiry  will  be  as  to  the  nature  of  the  tax  sought 
to  be  imposed  by  the  appellant  and  enjoined  by  this  suit. 

Was  tliere  any  law,  according  to  the  allegations  and  conten 
tions  of  the  bill,  under  which  the  tax  or  debt,  whichever  it 
maybe  termed,  sought  to  be  incurred,  could  be  imposed?  It 
was  asserted  and  claimed  in  the  bill,  and  upon  that  the  judg- 
ment of  the  court  was  asked,  that  the  ordinance  under  which 
the  debt  was  about  to  be  created  and  the  tax  levied  was 
wholly  illegal  and  void,  and  without  the  power  of  appellant  to 
pass.  If  this  be  so,  which  must  be  admitted  to  raise  this 
point,  then  the  city  had  no  legal  authority  to  maintain  the 
abattoir  or  to  incur  any  indebtedness  on  its  account.  We 
are  therefore  of  the  opinion  this  case  falls  within  the  rule 
annoxmced  in  the  two  cases  above  cited.  There  would  be  in 
such  case  no  law  under  which  to  make  this  levy  or  create  the 
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debt  The  contention  is,  it  was  without  the  cliartered  power 
of  appellant  to  2)ass  the  ordinance,  and  that  the  creation 
of  tlie  debt  was  for  purposes  not  warranted,  and  that  the 
cjrporate  funds  wore  abont  to  be  expended  for  the  same  un- 
warranted purpose.  See  ako  Ilesing  v.  Scott,  107  111.  600. 
It  is  not  like  the  case  above,  where  the  vacation  of  a  street 
was  sought  to  be  enjoined.  The  complainant  in  that  case 
did  not  allec^e  that  such  vacation  "  would  impose  on  hiin  a 
particle  of  loss,  nor  that  he  has,  or  will,  sustain  the  slightest 
injury  or  inconvenience  distinct  from  the  general  public." 

TVo  also  hold  tiiat  no  matter  what  the  appellee's  private 
motives  were  as  to  aiding  the  butchers,  he  had  a  right  to 
*  maintain  his  action  if  he  showed  legal  grounds  without  refer- 
ence .to  such  motives.  Nor  do  we  think  an  estoppel  could  be 
invoked  against  him,  as  his  claim  is  that  the  ordinance  is  ille- 
gal, and  there  is  no  legal  authority  to  create  further  indebt- 
eJnosB. 

The  payment  of  one  tax  created  and  levied  without  legal 
authority  could  not  be  invoked  as  an  estoppel  against  the  tax- 
payer who  sought  to  enjoin  another  wholly  illegal  debt  sought 
to  be  created  on  the  same  or  similar  account.  SchaflFer  v. 
Bonliam,  95  111.  368.  It  is  not  sought  in  the  appellee's  bill  to 
interfere  with  the  right  of  the  city  to  possess  and  own  the 
abattoir  as  a  property',  but  the  incurring  the  expense  for  the 
alleged  illegal  use  and  maintenance  of  the  same  as  an  abattoir, 
is  only  objected  to.  The  appellee's  counsel  take  the  ground 
that  under  the  charter,  under  which  appellant  is  organized,  it 
had  no  legal  power  to  pass  the  ordinance  in  question  or  to 
maintain  the  abattoir.  On  the  other  hand  the  appellant  in- 
sists that  such  power  existed,  and  that  the  ordinance  in  ques- 
tion is  valid  and  binding.  Upon  the  decision  of  this  question 
hangs  this  controvei*sy. 

The  appellant  claims  the  power  to  pass  the  ordinance  in 
question  under  certain  general  provisions  of  the  statute,  there 
being  no  exi)ress  ])ower  granted  in  the  incorporation  act  of 
1872  to  regulate  slaughter  houses  within  or  without  the  city. 

The  general  provisions  of  the  *'  General  Act  for  Incorpora- 
tion of  Cities  and  Villages,"  in  force  July  1,  1872,  to  which 
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we  have  been  referred,  and  under  which  the  power  is  claimed, 
is  as  follows:  Article  5,  Sec.  63.  The  City  Council  shall 
have  the  following  powers: 

Clause  53.     "  To  provide  for  and  regulate  the  inspection  of 
meats,  poultry,  fish,  butter,  cheese,  lard,  vegetables,  cotton, 
tobacco,  flour,  meal  and  other  provisions." 
•    Clause  76.     "To  appoint  a  board  of  health  and  prescribe 
its  powers  and  duties." 

Clause  78.  "  To  do  all  acts  and  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  promotion  -of  health  or 
the  suppression  of  disease." 

Clause  96.  "  To  pass  all  ordinances,  rules,  and  make  all 
regulations  proper  or  necessary  to  carry  into  effect  the  powers 
granted  to  cities  or  villages,  with  such  fines  and  penalties  as 
the  City  Council  or  Board  of  Trustees  shall  deem  proper : 
provided  no  fines  or  penalties  shall  exceed  $200,  and  no  im- 
prisonment shall  exceed  six  months  for  one  offense." 

If  the  appellant  derived  no  power  under  the  above  several 
provisions,  or  some  of  them,  it  is  conceded  it  had  no  power. 

The  ordinance  in  question,  with  all  the  incidental  regula- 
tions and  the  abattoir  appliances,  is  essentially  an  ordinance 
for  inspection  of  certain  fresh  meats  before  they  can  be  sold 
in  the  city  for  food,  as  a  health  measure.  The  statute  grants 
the  power  to  inspect,  expressly.  The  only  question  as  regards 
this  exercise  of  power  is :  is  the  passage  of  the  ordinance  in 
question,  and  the  regulations  therein  provided  for,  a  reasona-  ' 
ble  exercise  of  the  express  power  granted?  In  order  to  de- 
termine that  question  we  must  look  to  the  circumstances 
of  the  case  as  developed  by  the  bill,  answer  and  the  evi- 
dence. The  power  to  pass  the  ordinance  and  establish  and 
maintain  the  abattoir  as  a  sanitary  measure,  we  will  notice 
hereafter.  What  were  the  circumstances?  Some  time  prior 
to  the  passage  of  the  ordinance  and  erection  of  the  abattoir 
the  city  was  supplied  with  fresh  meats  by  about  fifteen  licensed 
butchers,  all  of  whom  did  their  slaughtering  at  some  five 
slaughtering  houses  located  in  the  city,  and  those  houses  were 
kept  in  a  most  filthy  condition,  occasioned  somewhat  from  the 
want  of  drainage,  which,  on  account  of  their  location  away 
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from  the  river,  conld  not  be  remedied,  and  somewhat  on 
account  of  the  carelessness  of  the  butchers  and  keepers  of  the 
slaughter  houses.  Besides  this,  some  of  the  butchers  were 
unprincipled  enough  to  sell  diseased  meat,  and  meat  in  such 
condition  that  no  civilized  person  would  knowingly  eat  it. 
The  city  was  of  the  opinion,  after  making  the  effort,  that  this 
evil  could  not  be  controlled  by  the  ordinary  ordinance  with 
only  a  penalt,y  attached,  and  determined,  as  a  part  of  the  rem- 
edy, to  build  the  abattoir;  but  while  this  was  being  proceeded 
with,  the  butchers  removed  their  place  of  slaughtering  the 
beeves  and  other  animals  outside  the  city  limits  and  more  than 
one  mile  therefrom,  so  that  the  city  had  no  jurisdiction  of  the 
slaughter  house  and  could  not  inspect  the  animals  before  kill- 
ing; could  only  inspect  the  meat  after  it  was  brought  into  the 
city.  The  ordinance  was  passed  after  the  bukjhers  had  moved 
their  place  of  butchering  outside  the  city,  or  in  view  of  the 
fact  that  they  were  about  to  so  move.  It  was  as  important 
for  the  city  to  inspect  the  animals  before  they  were  slaugh- 
tered as  the  meat  afterward,  and  tliat  the  ordinance  provided 
for.  The  city  already  had  the  building,  which  it  is  not  dis- 
puted it  may  hold.  All  that  was  wanted  was  some  butchering 
appliances  amounting,  in  cost,  to  something  like  $2,585;  the 
inspector  would  be  required  at  all  events.  It  appears  that  the 
abattoir  is  well  located  for  butchering  purposes,  and  is  right 
on  the  banks  of  the  Mississippi  River,  which  gives  good  drain- 
age. 

If  the  animals  were  compelled  to  be  brought  there  for 
ins])ection,  it  would  not  be  unreasonable  to  suppose  that  the 
butchers  would  be  willing  to  have  their  work  done  there 
instead  of  at  Dingledines,  which  was  far  outside  the  city  limits. 
The  ordinance  did  not  comj)el  any  of  the  butchering  to  be 
done  at  the  abattoir,  only  the  inspection  there  or  at  some  other 
licensed  slaughtering  house  in  the  city,  of  which  there  was 
only  one  in  existence  ;  but  we  are  authorized  to  suppose  that 
there  might  have  been  others  if  any  one  had  seen  proper  to 
establish  them.  At  least  no  refusal  on  the  part  of  the  city  is 
shown.  If  this  be  so,  there  was  no  monopoly  established  by 
the  city,  even  if  the  city  could  establish  a  monopoly  where  it 
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did  the  work  itself,  which  we  need  not  decide.  Where  a  city 
has  power  to  regulate  certain  matters  of  police  within  its 
limits,  in  carrying  out  the  details  of  that  power  it  must  neces- 
sarily have  a  large  discretion,  and  ^n  ordinance  should  not  be 
declared  void  for  unreasonableness,  unless  clearly  so  in  the 
mind  of  the  court.     Eagan  v.  City  of  Chicago,  6  111.  App.  70. 

The  next  question  arising  is  under  the  general  health  clause 
of  the  statute.  Had  the  city  the  power  to  pass  tlie  ordinance 
and  maintain  the  abattoir?  It  seems  that  the  issue  was  made 
and  the  case  tried  and  decided  in  the  court  below  as  though 
the  abattoir  had  been  establislied  and  all  tlie  butchering  was 
required  to  be  done  there,  or  that  the  ordinance,  under  all  the 
circumstances,  had  such  coercive  features  in  that  direction  that 
it  amounted  to  that,  and  the  city  was  enjoined  from  passing  an 
ordinance  requiring  the  butchering  to  be  done  at  the  abattoir. 
That  the  general  health  clause  is  broad  enough  to  authorize 
the  city  to  regulate  the  slaughter  houses  in 'the  c^ity  to  a  rea- 
sonable extent,  seems  not  to  admit  of  much  doubt.  That 
would  seem  to  be  the  effect  of  the  reasoning  of  the  court  in 
the  case  of  Tugman  v.  City  of  Chicago,  78  111.  405.  Clause 
78  above  cited,  seems  to  be  residuary  in  character,  intended  to 
cover  every  case  for  the  general  preservation  of  the  health  of 
cities  not  specifically  delegated,  and  is  not  controlled  by  tjio 
specific  grants  of  power  enumerated  in  the  other  sections. 
What  the  city  may  do  to  preserve  health  must  necesparily  be 
within  the  sound  discretion  of  the  City  Council,  controlled  in 
the  end  by  the  courts  and  liable  to  be  declared  void  for  pal- 
pable abuse. 

The  City  Council  had  been  informed  through  an  investiga- 
tion of  its  Board  of  Health,  of  certain  facts  found  to  exist  at 
the  slaughter  houses,  and  through  it  of  the  opinion  of  nine  lead- 
ing })hy8icians  of  the  city,  that  the  public  health  was  being 
endangered  by  the  condition  of  things  existing  at  the  slaugh- 
ter houses  in  the  city. 

The  physicians  resolved  "that the  meat  exposed  to  air  ren- 
dered poisonous  by  the  septic  emanations  from  the  decompos- 
ing offal  of  slaughtered  cattle  is  highly  detrimental  to  those 
who  eat  it;  that  the  meat  of  hogs  fattened  on  any  animal  mat- 


612  Appellate  Courts  of  Illinois. 

City  of  Rock  Island  v.  HueHing. 

ter,  and  especially  that  in  a  state  of  decomposition,  is  unfit  for 
hninan  consumption,  and  wLere  used  will  surely  breed  disease; 
that  the  meat  from  diseased  cattle  and  immature  calves  is 
inedible  and  its  exposure  for  sale  a  crime  against  the  health  of 
the  conimunity." 

It  was  this  state  of  affairs  that  the  appellant  was  attempting 
to  remedy.  What  more  natural  and  efficient  remedy  could  be 
devipcd  than  to  build  an  abattoir  where  all  the  slaughtering 
could  be  done  by  the  city  and  where  the  deputy  health  com- 
missioners could  inspect  the  animals  before  slaughter,  as  well 
as  the  meat  afterward?  It  is  not  denied,  but  admitted  by 
counsel  for  the  appellee,  that  the  Legislature  could,  by  ex- 
press gi'ant,  give  the  cities  in  this  State  the  right  to  maintain 
an  abattoir  like  this  one,  but  it  is  insisted  that  it  has  not  done 
so  and  that  such  power  can  not  be  inferred  from  clause  78 
above  cited. 

It  is  clairned  that  under  the  rule  announced  in  tlie  case  o{ 
Chicago  V.  Rumpff,  45  111.  91,  the  city  would  not  have  the 
power  to  pass  the  ordinance  in  question,  nor  maintain  the 
abattoir  for  the  reason  that  the  ordinance  would  create  a 
monopoly.  Under  the  general  law  the  city  can  "do  ail  acts 
and  make  all  regulations  which  may  be  necessary  or  expedient 
for  the  promotion  of  health  and  the  suppression  of  disease." 
In  the  Chicago  charter  recited  in  Chicago  v.  Rumpff,  supra^ 
the  power  was  "to  direct  the  location,  management,  construc- 
tion of,  and  to  regulate,  license,  restrain,  abate  and  prohibit, 
within  the  city  limits  *  *  *  slaughtering  establishments 
*  *  *  and  all  establishments  and  places  where  any  nau- 
seous, offensive  or  unwholesome  business  may  be  carried  on." 
An  ordinance  was  passed  under  this  law,  or  attempted  to  bo 
])assod,  held  not  good  by  the  court,  whereby  John  Reed  & 
Company,  themselves  butchers  and  vendors  of  meat  in  the 
city,  were  given  the  exclusive  right  to  have  all  the  slaughtering 
done,  except  what  was  done  at  the  regular  packing  houses,  on 
their  premises,  situate  on  the  south  half  of  a  certain  block. 
Reed  was  to  do  all  the  butchering  for  all  the  other  butchers 
that  might  request  it ;  no  other  slaughter  houses  after  certain 
date  were  to  be  allowed  in  the  city  under  a  penalty,  except 
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that  tho  city  might  allow  two  more.  As  a  compensation 
Reed  &  Company  were  to  have  the  usual  offal  and  no  more. 
The  ordinance,  as  stated  in  the  opinion  of  the  court,  did  not 
declare  the  business  of  slaughtering  animals  in  the  city  a  nui- 
sance. The  court  held  the  ordinance  to  be  only  a  contract 
between  the  city  and  Reed  &  Company. 

The  court  further  held  that  the  city  was  only  authorized 
under  the  charter  to  locate,  manage  and  construct,  and  to  reg- 
ulate, license  and  restrain,  abate  or  prohibit,  within  the  limits 
of  the  city,  these  establishments;  and  this  must  be  done  by 
ordinance  which  in  that  case  was  not  attempted. 

The  court  also  found  it  illegal  to  confine  the  business  to  one 
building  or  to  give  it  to  one  individual;  such  a  regulation  was 
not  contemplated  by  the  act  and  created  a  monopoly,  and  the 
principle  of  the  equality  of  rights  of  corporatortlwas  violated. 
The  opinion  further  states  that  the  city  did  not  proceed  on  the 
assumption  tliat  the  butchering  of  animals  was  a  nuisance. 
We  think  that  case  is  distinguishable  from  the  one  at  bar  in 
important  particulars.  In  this  case  the  whole  object  of  the 
ordinance,  as  is  declared  in  Sec.  Xo.  2,  was  to  secure  to  the  city 
"good,  fresh,  wholesome  meat."  That  is,  to  preserve  the 
health  of  the  city.  This  was  aimed  to  be  accomplished  by 
securing  good  Inspection  of  the  animals  and  meats,  and  by 
keeping  a  clean  slaughter  house  so  that  the  meats  should  not 
become  contaminated  by  contact  with  impure  gases  and  filth. 
The  health  of  the  people  of  tlie  city  was  the  main  object. 

In  the  Chicago  case,  as  held  by  the  court,  there  sremed  to  be 
no  object  in  view  except  that  of  giving  Reed  &  Company  a 
mcmopoly  of  the  business  of  slaughtering  animals.  The  ordi- 
nance or  contract  was  void  as  an  ordinance  for  want  of  being 
properly  passed,  or  even  if  passed  it  would  have  been  void  as 
decided  by  the  Supreme  Court.  But  sdrely  the  Supreme 
Court  did  not  intend  to  decide  that,  under  a  statute  like  our 
present  broad  charter  to  cities,  the  Common  Council  can 
not  maintain  an  abattoir  like  the  one  established  by  appellant, 
for  the  purpose  of  preserving  life  and  health  and  of  prevent- 
ing unscrupulous  butchers  from  poisoning  the  people  by  selling 
them  diseased  and  unwholesome  meat.     The  supposed  grQat 
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damage  done  tbe  public  welfare  by  tlie  claimed  establislnns: 
of  a  nionopolj  of  the  butchering  business  by  the  City  of  Kock 
Island,  is  the  main  point  relied  upon  by  counsel  to  cstablii?h 
the  unreasonableness  of  the  ordinance.  But  it  seems  to  ns 
that  such  considerations  must  sink  into  insignificance  when  we 
consider  the  overwhelming  benefits  to  be  derived  by  the  same 
community  in  the  preservation  of  its  health  by  a  clean  and 
wholesome  meat  supply.  The  one  only  touches  the  pocket, 
the  other  the  life  and  health.  The  slaughtering  of  the  cattle 
by  the  city  is  only  an  incident  necessary  to  accomplish  the 
more  important  object  of  conserving  the  common  health. 
Individual  rights  must  yield  to  the  public  good.  Such  an  ordi- 
nance could  be  no  precedent  for  the  establishment  of  a  danger- 
ous monopoly  in  the  future. 

The  city  only  charges  for  the  butchering  the  necessary 
expense.  Any  unreasonable  charges  might  make  an  ordinance 
void.  But  under  the  present  ordinance  there  is  no  compul- 
sion. This  view  of  the  subject  has  been  taken  by  other  courts 
eminent  inability,  and  the  doctrine  announced  agrees  with  our 
views.  The  cases  referred  to  are:  The  City  of  Milwaukee  v. 
Gross,  21  Wis.  243 ;  The  New  Orleans  Slaughter  House  Cases,  16 
Wall.  36.  Holding  also  that  the  Rumpflf  case,  supra^  is  not  in 
conflict,  we  feel  free  to  hold  that  the  City  of  Rock  Island  has 
not  exceeded  its  chartered  power  in  passing  the  ordinance  in 
question  and  in  maintaining  the  abattoir.  Taking  this  view  of 
the  subject,  we  hold  that  the  court  below  erred  in  making  the 
injunction  perpetual  and  decreeing  costs  against  appellant. 
The  decree  of  the  court  below  is  therefore  reversed  and  the 
cause  remanded  to  that  court  with  instructions  to  dismiss  the 
bill. 

Meveraed  and  remanded  with  directions. 
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•   John  Ley       ' 

V. 

Lorenz  Reitz. 

Chattel  Mortgages — Fraud — Intent  to  Hinder  and  Delay  Credttot'8 — 
Insecurity  Clause — Levy  under  Execution — Replevin — Instructions. 

1.  In  an  action  of  replevin  brought  by  the  mortgagee  to  recover  personal 
property  held  under  execution  against  the  mortgagor,  it  is  held:  That  the 
evidence  suRtains  the  finding  that  the  chattel  mortgage  was  fraudulent  and 
void  aR  to  creditors;  that  the  court  properly  modified  an  instruction  touch- 
ing the  insecurity  clause  of  the  mortgage;  and  that  there  was  no  error  in 
the  instructions  that  could  have  prejudiced  the  appellant. 

2.  A  chattel  mortgage  given  and  accepted  to  hinder  and  delay  the  credit- 
ors of  the  mortgagor,  is  void  as  to  such  creditors,  although  it  is  also  given 
to  secure  a  hona  fide  indebtedness. 

8.  It  seems  that  the  seizure  under  execution  of  property  covered  by  a 
chattel  mortgage  entitles  the  mortgagee  to  act  under  the  insecurity  clause  of 
the  mortgage. 

[Opinion  filed  January  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blanohard,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellant. 

Mr.  JoHK  B.  FiTHiAN,  for  appellee. 

« 

Baker,  J.  William  Deering  brought  suit  in  assumpsit 
a^inst  Lawrence  P.  Ley  to  the  May  term,  1885,  of  the  Will 
Circuit  Court,  and  at  that  term  said  Ley  tiled  his  pleas  to  the 
declaration.  On  the  8th  day  of  February,  1886,  said  Ley 
executed  his  promissory  note  for  $1,200,  due  two  years  after 
date,  to  John  Ley,  his  father,  who  is  appellant  in  the  pending 
litigation,  and  secured  the  note  by  a  chattel  mortgage  on  a 
number  of  horses,  mules,  cows  and  cattle,  and  a  considerable 
quantity  of  agricultural  machinery  and  farming  implements. 
A  trial  was  had  in  the  Deering  suit  on  the  15th  day  of  Febru- 
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ary,  1886,  and  a  verdict  returned  by  the  jury  in  favor  of 
Deering  for  $250,  and  judgment  was  rendered  upon  the  ver- 
dict on  the  27th  of  that  month.  The  execution  issued  upon 
the  judgment  was  dated  June  12,  1886,  and  on  the  29th  day 
of  July  following,  it  was  levied  by  appellee,  Lorenz  Eeitz, 
who  was  Slieriff  of  tlie  county,  upon  a  portion  of  the  pereonal 
property  covered  by  the  chattel  mortgage.  The  property 
levied  on  was,  on  the  Slst  day  of  said  July,  replevied  by  appel- 
lant from  appellee,  and  at  the  January  term,  1887,  of  the  Will 
Circuit  Court,  there  was  a  jury  trial  of  the  replevin  suit,  and 
the  verthct  found  the  issues  for  appellee  and  that  the  right  of 
the  property  in  the  articles  levied  upon  was  in  Lawrence  P. 
Ley.  The  record  n  )w  before  us  on  this  appeal  is  the  record 
in  such  replevin  suit. 

We  have  carefully  read  and  examined  the  evidence  in  the 
ease,  as  preserved  in  the  bill  of  exceptions,  and  we  think  the 
jury  were  authorized  to  find  therefrom  that  the  chattel  mort- 
gage was  fraudulent  and  void  as  to  creditors,  and  made  and 
entered  into  by  both  parties  to  it  with  intent  to  delay  and 
hinder  Deering  in  the  collection  of  his  debt.  The  circum- 
stances surrounding  the  transaction,  the  contradictory  and 
unsatisfactory  statements  made  by  appellant  in  regard  to  the 
property  and  the  whole  proceeding,  and  the  subsequent  con- 
duct of  the  parties  with  reference  to  the  mortgaged  property, 
seem  to  indicate  that  the  note  and  chattel  mortgage  were  made 
for  the  express  purpose  of  covering  up  the  property  and 
thereby  defrauding  Deering.  We  also  think  there  is  much  in 
the  testimony  tending  to  impeach  the  consideration  of  the 
note  and  mortgage. 

It  is  urged  as  eiTor,  that  the  court  modified  the  first  and 
fourth  instruction  for  appellant  and  gave  the  third  insti^uction 
for  appellee. 

The  substance  of  the  first  instruction,  as  asked  by  appellant, 
was,  that  the  chattel  mortgage  was  duly  executed  and  acknowl- 
edged and  by  its  termsauthorized  the  plaintiff  to  take  p>osse&- 
sion  of  the  property  named  therein  before  the  note  was  due, 
if  he  felt  himself  unsafe  or  insecure.  The  court  changed  the 
instruction .  before  reading  it  to  the  jury,  by  annexing  the 
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additional  requirement  that  plaintiflf  had  "reasonable  or  piol  - 
able  cause"  for  so  feeling.  The  case  of  Gaar  v.  Ilurd,  92  III. 
315j  does  not  show  this  action  of  the  court  was  erroneous.  In 
'  the  case  cited,  it  was  merely  held  that  the  question  wheiher 
the  mortgagee  of  chattels  had  taken  possession  of  the  i)rop- 
erty  before  he  had  a  right  to  do  so  under  the  terms  of  his 
mortgage,  was  one  which,  under  the  circumstances  of  that  case, 
concerned  the  mortgagor  alone,  and  tliat  such  question  could 
not  be  a-aised  by  third  persons  who  had  no  interest  in  the 
property  at  the  time  the  possession  was  taken.  In  that  case, 
it  clearly  appeared  that  at  the  time  the  mortgagee  took  pos- 
session of  the  property,  Gaar,  Scott  &  Company  had  no  inter- 
est therein;  while  here  ap[*ellee,  as  SheriflF,  had  levied  the 
Deering  execution  upon  the  mortgaged  chattels  as  the  ])rop- 
erty  of  Lawrence  P.  Ley  some  two  days  before  appellant  took 
any  steps  to  avail  himself  of  the  insecurity  clause  in  his  mort- 
gage, and  he  thereby  acquired  an  interest  and  property'  right 
in  such  chattels.  If  the  validity  of  the  note  and  mortgage 
were  fully  admitted,  yet  under  the  provisions  of  the  latter 
Lawrence  P.  Loy  and  those  succeeding  to  his  Interest  would 
have  an  undoubted  right,  without  there  was  a  valid  enforcement 
of  the  insecurity  clause,  to  the  use  and  benefit  of  the  chattels 
levied  on  for  a  period  of  more  than  eighteen  months.  It  can 
hardly  be  assumed  that  the  possession  and  use  for  a  full  year 
and  a  half  of  eleven  milch  cows,  six  other  head  of  cattle, 
four  horses,  two  mules,  one  double  wagon,  one  top  buggy, 
one  cutter,  one  pair  of  bob  sleds,  one  corn  planter,  two  drags, 
two  plows,  two  cultivators,  one  mower,  one  self-binder  and  one 
half  interest  in  a  threshing  machine  and  outUt,  would  have 
been  of  no  pecuniary  value  and  would  not  have  been  such  a 
property  right  as  could  have  been  sold  on  the  execution. 
This  property  interest  the  Sheriff  held  by  virtue  of  his  levy 
and  possession,  and  ho  had  an  undoubted  right  to  protect  it 
against  any  act  of  the  mortgagee  not  authorized  by  the  chattel 
mortgage.  The  mortgagee,  as  against  either  the  mortgagor, 
or  one  who  had  succeeded  to  his  interest  prior  to  possession 
taken  under  the  insecurity  clause,  only  had  the  right  to  take 
possession  under  such  clause  in  the  event  he  felt  himself  in- 
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Bccure,  and  had  reasonable  and  probable  ground  for  so  feeling. 
Roy  V.  Goings,  96  III.  301.  These  considerations  must  have 
influenced  the  court  to  add  the  qualification  it  did  to  the  instruc- 
tion, and  there  was  no  error  in  so  doing. 

But,  even  should  we  assume  there  was  no  suflScient  reason 
to  justify  the  modification,  still  we  are  unable  to  seethe  action 
of  the  court  could  or  did  work  an  injury  to  appellant.  The 
latter  held  a  mortc^age  on  chattels,  containing  an  insecurity 
clause,  auJ  these  chattels  had  been  seized  and  taken  into  pos- 
session bj'  the  Sheriff  on  an  execution  against  tlie  mortgagor, 
and  the  Sheriff  was  about  to  olBfer  them  for  sale  at  public 
vendue,  and  they  would  necessarily  be  liable  to  be  scattered 
and  removed  beyond  the  reach  and  control  of  the  mortgagee; 
and  it  is  wholly  improbable,  if  not  impossible,  that  the  jury 
could  have  found  otherwise  than  that  appellant  both  felt  him- 
self insecure  and  had  reasonable  and  probable  cause  for  so 
feeling.  We  think  it  evident  that  the  modification  of  the 
instruction  had  no  influence  whatever  in  bringing  about  the 
verdict  of  the  jury  that  the  right  of  the  property  was  in 
Lawrence  P.  Lev. 

The  substance  of  the  third  instruction  for  appellee  was,  that 
even  if  the  note  and  mortgage  were  given  for  a  ho}ia  fide 
debt,  yet  if  the  jury  believed  from  the  evidence  that  Lawrence 
P.  Ley  intended  by  said  mortgage  to  hinder  or  delay  said 
Deering  in  the  collection  of  his  claim  against  him,  and  that 
the  plaintiff  took  the  mortgage  not  only  to  secure  his  debt  but 
also  to  hinder  and  delay  the  creditors  of  Lawrence  P.  Ley,  then 
they  should  find  for  the  defendant;  but  that  it  mattered  not 
what  motiv^e  Lawrence  P.  Ley  had  in  giving  the  mortgage  if 
the  plaintiff  acted  in  good  faith  in  taking  the  mortgage. 

The  substance  of  the  fourth  instruction  for  appellant,  as 
asked,  was  that  if  the  mortgagor  was  indebted  to  both  plaintiff 
and  Deering,  then  plaintiff  had  a  right  to  secure  himself  by 
taking  a  mortgage,  even  though  he  knew  the  mortgagor  was 
indebted  to  Deering.  This  last  instruction  the  court  modified 
bj'  adding  the  words,  **if  it  was  not  his  intention  thereby 
to  hinder  and  delay  Deering  in  the  collection  of  his  debt  but 
to  protect  himself."     The  gist  of  both  the  third  instruction 
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and  of  the  modification  to  the  fourth,  is  the  affirmative  intent 
to  hinder  and  delay,  and  there  was  no  error  in  either  giving 
the  one  or  qualifying  the  other.  There  is  no  question  but 
that  the  evidence  tended  to  prove  the  mortgage  was  made  as 
well  to  place  the  property  beyond  the  reach  of  the  creditor 
Deering,  as  to  secure  a  debt  due  the  plaintiff,  and  that  the 
plaintiff  liad  notice  of  and  participated  in  the  intent  to  delay 
and  hinder  Dcering  in  the  collection  of  his  claim.  The  instru- 
ment was  not  purged  of  fraud  because  such  intent  was  not  the 
sole  purpose  the  parties  had  in  view  in  making  and  taking  the 
mortgage.  Merry  v.  Bostwick,  13  111.  398— rtlO;  Boies  v. 
Henuey,  32  111.  130;  Eeed  v.  Noxon,  48  111.  323;  Strohm  v. 
Hayes,  70  111.  41;  Hansen  v.  Dennison,  7  111.  App.  73. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

Judgment  affirmed. 


David  Shunick  and  Pat  Morris  , 

,  25      619' 
V.  i  94    *68'2 


Charles  W.  Thompson.  25    6i9j 

1978    887. 

Forcible  Entry  and  Detainer — Action  on  Appeal  Bond — Meafture  of 
Damages — Former  Adjudication — Pleading — Defective  Fleas — Practice. 

1.  In  an  action  of  debt  on  a  bond  the  plea  of  nil  debet  is  bad  on  demur- 
rer. But  if  the  demurrer  is  overruled  the  defendant  waives  the  grounds 
thereof  by  pleading  to  the  breaches  a<?signed. 

2.  A  demurrer  to  a  special  plea  can  not  be  carried  back  to  the  declara- 
tion over  the  plea  of  non  est  factum, 

3.  Where  a  plea  purports  to  answer  the  whole  cause  of  action,  but  in  fact 
answers  only  a  part,  the  whole  plea  is  bad. 

4.  Where  the  plaintiff  in  an  action  of  forcible  entry  and  detainer  is 
wrongrfully  kept  out  of  the  possession  of  the  premises  during  the  pendency 
of  an  appeal,  the  value  of  the  use  and  occupation,  or  the  reasonable  rental 
value,  is  the  correct   nioa.«ure  of  dam;\ges  in  an  action  on  the  appeal  bond. 

5.  A  former  adjudication  of  a  matter  in  controversy  is  conclusive  only 
as  to  matters  actually  determined  an<l  such  other  matters  as  might  have 
been  set  up  and  litigated  in  the  first  suit. 

6.  In  the  action  of  forcible  entry  and  detainer  the  inquirj'  whether  the 
plaintiH  is  entitled  to  rent  or  damages  can  not  arise.    The  action  is  purely 
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statutory  and  the  statute  makes  no  provision  tor  rendering  judgment  for 
either  rent  or  damages. 

7.  One  who  does  not  purchase  pendente  life  can  not  be  injuriously 
affecte<1  by  a  judgment  or  decree  to  which  he  was  not  a  party. 

8.  Objections  to  the  instructions  can  not  be  first  raised  in  this  court. 

9.  In  the  case  presented,  the  allegation  contained  in  the  declaration,  that 
the  plaintiff  obtained  judgment  in  the  action  of  forcible  entry  and  detainer* 
was  not  put  in  issue  by  any  of  the  pleas  filed,  and  no  evidence  of  that  fact 
was  necessary. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Warren  County ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Gbieb  &  Dkyden,  for  appellants. 

Messrs.  Porter  &  Macdill,  for  appellee. 

Baker,  J.  This  was  debt  on  a  bond,  dated  March  13,  1885, 
and  executed  by  Pat  Morris,  John  Morris,  and  David  Shunick, 
for  the  purpose  of  appealing  from  the  judgment  of  a  Justice 
of  the  Peace  to  the  County  Court  of  Warren  County,  in  an 
action  of  forcible  entry  and  detainer  brought  by  Thompson 
against  Pat  and  John  Morris. 

The  conditions  of  the  obligation  were  those  required  by 
section  19  of  the  forcible  en  try  and  detainer  act.  The  declara- 
tion tiled  herein  contained  four  assignments  of  breach.  First. 
That  ])laintiflE  sustained  great  loss  and  damage  by  reason  of 
the  withliolding  of  the  ])remises,  to  wit,  the  value  of  the  use 
and  occujiation  of  the  premises  in  controversy  in  waid  suit  by 
the  said  Pat  Morris  and  Jolm  Morris  during  the  pendency  of 
said  appeal,  to  wit,  the  sum  of  ^600,  Avhich  the  defendants 
liave  wholly  failed  to  pay.  Second.  That  the  rent  of  said 
])rciniscs  so  withheld  from  said  plaintiff  by  said  Pat  Morris 
and  John  Morris  before  the  final  determination  of  said  suit 
was  worth  the  sum  of  $1)00,  from  the  1st  of  March,  1885,  to 
the  1st  of  March,  18S0,  during  which  time  said  plaintiff  was 
deprived  of  possession  of  said  premises,  which  sum  the  de- 
fondan's   have   not   jjaid.     The   thu-d   breach  was   for  costs 
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awarded  in  the  forcible  entry  and  detainer  suit,  and  the  fourth 
breach  was  for  attorney  fees  and  expenses  in  said  suit.  A  de- 
murrer to  the  fourth  breach  was  sustained.  Demurrers  were 
also  sustained  to  the  2d,  3d,  5th,  6th  and  7th  pleas.  The  first 
plea  was  non  eat  factum^  and  there  was  issue  and  trial  upon 
that  and  upon  the  fourth  plea.  Verdict  and  judgment  weie 
for  Thompson  for  8600  debt  and  $544.46  damages. 

The  tirst  error  assigned  is  that  the  court  en*ed  in  over- 
ruling the  demurrer  to  the  first  and  second  breaches. 

A})pellant6  can  take  nothing  by  this  assignment,  for  by 
pleading  to  the  breaches  they  waived  the  grumids  of  their 
demurrer.  Vanderbilt  v.  Johnson,  3  Scam.  48;  Home  M.  F. 
Ins.  Co.  v.  Gartield,  60  Dl.  124;  McFadden  v.  Fortier,  20  111. 
509. 

It  16  also  sought  to  question  the  snfBciency  of  tlie  declara- 
tion by  insisting  that  even  if  the  5th,  6th  and  7th  pleas  are 
bad,  they  are  good  enough  for  a  bad  declaration,  and  that  the 
demuiTcrs  to  them  should  have  been  carried  back  and  sus- 
tained to  the  first  and  second  breaches.  A  demurrer  to  sj)e- 
cial  pleas  can  not  be  carried  back  to  the  declaration  over  the 
plea  of  7ion  est  factum.  It  was  expressly  so  ruled  in  Mix 
v.  People,  86  lU.  312.  See,  also,  Culver  v.  Third  Xat.  Bank, 
64  111.  528,  and  cases  there  cited. 

Besides  this,  it  is  the  evident  intention  of  the  statute,  when 
appeals  are  taken  in  actions  of  forcible  entry  and  detainer,  to 
secure  not  only  rents  due  or  to  become  due,  but  also  compen- 
sation for  all  injuries  occasioned  to  plaintififs  in  such  action.^, 
whether  the  relation  of  landlord  and  tenant  exists  between 
the  parties  to  the  suit  or  not.  The  second  condition  of  the 
statutory  bond,  therefore,  provides  for  the"  payment  of  rents 
due  or  to  become  due,  and  the  third  condition  is  intended  to 
cover,  more  especially,  cases  where  the  relation  of  landlord 
and  tenant  does  not  exist. 

The  condition  of  the  bond  here  in  question  is,  to  pay  all 
damages  and  loss  which  the  plaintiff  may  sustain  by  reason  of 
the  withholding  of  the  premises  in  controvers3\  The  first 
breach  is  a  good  assignment  of  breach  thereon.  That  breach 
is  not  to  recover  rent  or  compensation  for  use  and  occupation 
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of  tlie  premises,  but  loss  and  damage  sustained  bj  reason  of 
the  withholding  of  the  premises;  and  such  loss  and  damage  ia 
alleged  to  be  the  value  of  the  use  and  occupation  of  the  prem- 
ises during  the  pendency  of  the  appeal.  In  Gilliam  v.  Coon, 
10  111.  Aj)p.  43,  a  case  where  the  parties  were  not  landlord  and 
tenant,  this  court  held  that  where  one  wilfully  withholds  the 
possession  of  lands  from  the  owner  who  is  entitled  thereto, 
he  incurs  a  liability  for  at  least  their  reasonable  rental  value 
for  the  time  it  is  so  withheld. 

In  Iliggins  v.  Parker,  48  111.  445,  the  condition  of  the  bond 
was  to  pay  "the  valne  of  the  use  and  occupation  of  the  prem- 
ises," and  it  was  held  the  suit  was  not  for  use  and  occupation, 
and  that  it  was  only  necessary  to  aver,  in  assigning  breaches 
of  the  bond,  that  the  plaintiff  had  been  deprived  of  the  posses- 
sion during  the  pendency  of  the  appeal.  The  case  is  an 
authority  to  show,  if  any  be  needed,  that  "  use  and  occupa- 
tion" and  "the  value  of  the  use  and  occupation"  are  not 
synonymous  terms,  as  seems  to  be  contended  by  appellants. 
Appellee  was  wrongfully  kept  out  of  the  possession  of  the 
premises  during  the  pendency  of  the  appeal,  and  no  good 
reason  is  perceived  why  the  value  of  the  use  and  occupation 
of  the  reasonable  rental  value  during  such  pendency  is  not 
the  correct  measure  of  damages. 

The  covenant  "of  the  condition  is,  to  pay  all  damages  and 
loss  suvStained  by  reason  of  the  withholding;  and  that  which 
he  was  deprived  of  was  the  use  an  1  occupation  pf  the  land, 
and  clearly  that  which  would  compensate  him  and  make  him 
whole  is  the  value  of  that  of  which  he  is  deprived. 

It  is  claimed  the  court  below  erred  in  sustaining  demurrers 
to  the  2d,  3d,  5th,  Gth  and  7th  pleas.  The  2d  plea  was 
nil  deheU  and  it  is  elementary  that  in  debt  on  a  bond  the 
plea  of  nil  debet  is  bad  on  demurrer.  The  3d  plea,  that  the 
defendants  do  not  owe  the  plaintiff  any  rent,  was  but  an  in- 
formal plea  of  nil  debet.  The  substance  of  the  5th  plea  was 
actio  noriy  because  Thompson  claimed  possession  under  a  lease 
of  a  term  of  one  year  from  March  1,  18S5,  from  Thomas 
Buzan ;  that  Halloway  held  an  overdue  mortgage  given  by 
Buzan,  and  for  couditibn  broken,  recovered  judgment  in  eject- 
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ment  on  the  8tb  day  of  May,  1885,  against  John  and  Pat 
Morris  for  the  premises,  and  thereupon  took  ])066es8ion  there- 
of, and  leased  them  to  Pat  Morris  until  March  1,  1886. 

The  substance  of  the  6th  plea  was  actio  non,  because,  after 
the  delivery  of  the  bond,  to  wit,  on  April  11, 1885,  Halloway, 
having  a  title  prior  to  and  better  than  that  of  Thompson, 
leased  the  premises  to  Pat  Morris,  by  virtue  of  which  lease 
Morris  afterward  entered  the  premises  and  ejected  Thomp- 
son, and  has  held  possession  ever  since. 

The  7th  plea  was  to  the  1st  and  2d  breaches,  except  as  to 
the  sum  of  $1.  The  substance  of  it  was  that  the  right  of  posses- 
sion upon  which  recovery  was  had  in  the  forcible  entry  and  de- 
tainer suit  was  under  a  lease  from  Buzan  from  March  1, 1885,  to 
March,  1886;  that  Halloway  held  a  mortgage  on  the  land  from 
Bnzan  to  secure  $5,200,  which,  at  the  time  of  such  leasing,  was 
long  past  due;  that,  after  the  making  of  the  bond  in  suit,  to 
wit,  on  May  8,  1885,  Halloway  recovered  judgment  in  eject- 
ment under  said  mortgage  for  condition  broken  against  John 
and  Pat  Morris,  who  were  occupants  of  the  premises,  under 
which  judgment  Halloway  ousted  John  and  Pat  Morris  and 
took  possession  himself ;  and  that  thereupon  Halloway  leased 
the  premises  to  Morris,  who  held  possession  under  such  lease 
from  that  time  during  all  the  time  complained  of,  and  paid 
rent  to  Halloway,  of  all  which  Thompson  had  full  notice. 

We  understand  appellee  to  claim  that  the  status  of  Thomjv 
son  and  of  John  and  Pat  Mon-is  in  ^-elation  to  the  quarter  sec- 
tion of  land  in  question  was  determined,  so  far  as  this  case  is 
concerned,  by  the  judgment  of  February  19,  1886,  in  the 
forcible  entry  and  detainer  suit,  and  that  such  judgment  is 
conclusive  upon  the  defendants  in  this  suit  on  the  bond.  This 
statement,  in  its  application  to  the  present  case,  perhaps  needs 
the  qualification  that  such  judgment  is  only  conclusive  in  re- 
spect to  matters  which  are  adjudicated,  or  might  have  been 
adjudicated,  in  that  suit.  The  rule  is,  that  a  former  adjudi- 
cation of  a  matter  in  controversy^  is  conclusive  only  as  to 
matters  actually  determined,  and  such  other  matters  as  might 
have  been  set  up  and  litigated  in  the  first  suit. 

The  action  of  forcible  entry  and  detainer  is  not  a  common 
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law  action,  but  is  purely  statutory.  St.  L.  Nat'l  Stock  Yards 
Co.  V.  Wiggins  Feiry  Co.,  102  HI.  514.  The  statute  raakep 
no  provision  for  rendering  judgmen];  in  such  action  for  either 
rent  or  damages,  and  they  can  not  be  allowed  therein.  Brush 
V.  Fowler,  36  111.  53,  The  inquiry,  then,  whether  the  plaintiff 
was  or  was  not  entitled  to  damages,  did  not  and  coiltd  not 
arise  in  that  snit.  But  the  judgment  there  rendered  is  conchi 
sive  that  Thompson,  the  plaintiff  therein,  was  in  the  actual 
and  peaceable  possession  of  the  land,  and  that  Pat  and  John 
Morris  made  a  forcible  and  unlawful  entry  thereon,  and  that 
as  against  them  he  was  entitled  to  Ibe  restored  to  possession. 

At  the  time  of  the  institution  of  the  ejectment  suit  against 
Pat  and  John  Morris,  they  were  in  the  occupancy  of  the  prem- 
ises merely  as  trespassers.  Their  wrongful  possession  was 
advei*se  to  api)ellee,  and  aUo  adverse  to  the  title  and  posses- 
sion of  Buzan,  for  it  was  only  gained  by  forcibly  disix)ssess- 
ing  his  tenant.  Even  if  they  had  been  in  possession  under 
Buzan  and  as  his  tenants,  which  they  were  not,  the  judgment 
in  ejectment  against  them,  as  tliey  gave  no  notice  to  him  of 
the  pendency  of  the  ejectment  suit,  would  no  more  have  bound 
Buzan  than  would  a  judgment  in  any  other  legal  proceeding 
to  which  ho  was  not  a  party.  Oetgen  v.  Ross,  47  111.  142 ; 
Lowe  V.  Emerson,  48  111.  160. 

And  even  if  the  fact  were  that  the  judgment  had  forco 
against  Buzan,  the  landlord  of  appellee,  yet  it  would  have  no 
vitality  as  against  the  rights  of  appellee  himself,  since  he  was 
not  a  party  to  the  ejectment  suit,  and  did  not  take  his  lease 
from  'B\iz2iU  pendente  lite.  It  is  the  doctrine  in  this  State  that 
one  who  does  not  enter  or  purchase  pendente  lite,  can  not  be 
injuriously  affected  by  a  judgment  or  decree  to  which  he  was 
not  a  party.  Brush  v.  Fowler,  36  111.  53;  Leindecker  v.  Wal- 
dron,  52  111.  283.  The  judgments  in  ejectment,  then,  alleged 
in  the  5th  and  7th  pleas,  were  void  in  respect  to  the  rights  of 
appellee,  and  added  nothing  to  the  strength  of  such  pleas. 

The  gist  of  the  matter,  as  shown  by  these  special  pleas,  is  that 
Hallowayjthe  holder  of  an  overdue  mortgage  on  the  land  exe- 
cuted by  Buzan,  the  mortgagor  not  being  in  possession  of  the 
mortgaged  premises  either  in  person  or  by  tenant,  but  they 
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be  inn;  occu])ied  by  mere  trespassers,,  who  were  paying  rent  to 
no  one,  took  possession  of  the  land,  and  thereupon  leased  it  to 
Pat  Morris,  one  of  the  trespassers.  Kon  constat^  that  if 
appellee,  the  tenant  of  the  mortgagor,  had  been  permitted  to 
remain  in  actual  and  peaceable  possession,  the  mortgagee 
would  have  ejected  him  before  the  end  of  his  lease.  To  so 
presume  would  be  mere  surmise,  and  no  such  presumption  can 
be  indulged  in  favor  of  tort  feasors.  And  besides,  intend- 
ments are  not  allowed  for  the  purpose  of  sustaining  a  plead- 
ing. It  would  be  more  reasonable  to  presume  that  the  mort- 
gagee, finding  the  mortgaged  land  a])parently  abandoned  by 
the  mortgagor,  and  in  the  hostile  occupancy  of  strangers, 
deemed  it  necessary  for  the  protection  of  his  own  interests  to 
take  possession  under  his  mortgage  deed  after  condition  broken, 
and  lease  it  and  apply  the  rents  upon  his  mortgage  debt.  It 
is  eqnally  probable  that  Halloway  was  induced,  after  the 
appeal  was  taken,  solely  by  the  interference  and  procurement 
of  Pat  and  John  Morris,  to  claim  the  land  for  condition  broken. 
We  think  these  pleas  presented  no  legal  defense  to  the  action, 
and  that  there  was  no  error  in  sustaining  demurrers  to  them. 

The  5th  and  6th  pleas  were  further  objectionable  in  that  they 
proposed  in  their  commencements  to  answer  the  whole  of  all 
the  breaches.  They  were  entirely  irresponsive  to  the  third 
breach,  and  no  ground  is  pretended  to  be  shown  in  them  why 
appellee  should  not  recover  the  value  of  the  use  and  occupation 
of  the  quarter  section  of  land  in  question  from  the  13th  of 
March,  1885,  the  time  the  bond  was  given  and  appeal  perfected, 
to  the  time  Halloway  took  possession,  which  was  on  the  8th  day 
of  May  following,  as  stated  in  one  ])lea,  or  on  the  8th  day  of 
April  following,  as  stated  in  the  other.  There  is  no  presump- 
tion of  law  that  the  use  and  occupation  of  the  land  for  such 
periods  was  of  no  value.  If  a  plea  purports  to  answer  the 
whole  cause  of  action,  but  in  fact  answers  only  a  part,  the 
whole  plea  is  bad.  1  Chit.  PL,  523;  People  v.  Weber,  92  111. 
288. 

Objection  is  made  to  the  instruction  of  the  court  in  regard 
to  the  form  of  the  verdict  It  was  not  specified  in  the  written 
motion  filed  for  a  new  trial  that  there  was  any  error  of  the 
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court  in  giving  instructions.  Ottawa,  O.  ife  F.  11,  JR.  R.  Co.  v. 
McMath,  91  111.  104.  Moreover,  it  is  evident  the  instruction 
did  no  harm. 

The  only  other  point  made  by  appellants  is  tliat  there  was 
no  evidence  before  tlie  jury  that  plaintiflE  had  been  succesf^ful 
in  the  forcible  entry  and  detainer  suit  It  was  not  necessary 
to  introduce  evidence  of  that  fact  The  recovery  of  judg- 
ment in  the  County  Court  was  alleged  in  the  declaration,  and 
was  not  traversed  by  any  plea.  The  plea  of  non  est  factum^ 
not  sworn  to,  only  enabled  the  defendants  to  take  advantage  of 
any  variance  there  might  have  been  between  the  bond  declared 
on  and  that  offered  in  testimony.  The  recovery  of  judgment, 
as  stated  in  the  declaration,  stood  solemnly  admitted  upon  tho 
record ;  no  evidence  was  needed  to  prove  it,  and  the  defend- 
ants could  not  have  been  heard  to  controvert  it ;  no  inquiry  iu 
respect  to  the  truth  or  falsity  of  the  averment  in  question 
formed  any  part  of  the  issues  submitted  to  the  jury. 

We  find  no  error  in  the  record.     The  judgment  is  afBrmed. 

Judgment  affinned. 


Allisseus  Neustacher 

V. 

Kathrina  Schmidt. 

Act wn  against  Step-Father  to  Recover  for  Services  atid  Rent — Sfafuit 
of  Limitations — Dower — Rights  of  Widoto  before  Assignntent—See.  27, 
Chap.  34y  Gross'  R.  S. 

1.  In  an  action  by  a  step-daughter  against  her  sfep- father  to  recover  for 
fiervicps  and  rent  on  certain  premises,  of  "which  fhe  was  one  of  the  heirs,  it 
is  held:  That  the  evidence  of  a  promise  to  pay  wages  and  rent  is  weak  and 
unsatisfactory;  that  the  evidence  to  support  a  new  promise  to  remove  the 
bar  of  the  Statute  of  Limitations  is  insufficient;  and  that,  without  a  promise 
to  pay,  the  defendant  is  not  liable. 

2.  To  remove  the  bar  of  the  Statute  of  Limitations  the  new  promi$^ 
must  be  definite  as  to  amount,  and  the  evidence  of  such  promise  must  be 
clear  and  satisfactory. 

8.    Sec.  27,  Chap.  34,  Gross'  R.  S.,  2d  Ed.,  1869|  was  not  a  homestead 
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statute.  Under  that  section  the  widow  raijjht  retain  possession  of  the  house 
and  plantation  where  the  husband  most  usually  dwelt,  next  before  his  death, 
free  from  rent  until  her  dower  was  assigned. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  W.  Stipp,  Judge,  presiding. 

Messrs.  Eckels  &  Kyle,  for  appellant 

If  a  child  remains  with  a  parent  after  arriving  at  majority, 
in  the  same  a})parent  situation  as  wlien  a  minor,  in  the  absence  ' 
of  a  contract  no  recovery  can  be  had  for  services  so  rendered. 
And  the  same  rule  applies  to  step-children,  when  they  stand 
to  each  other  in  the  relation  of  parent  and  child.  Brush  v.. 
Blanchard,  18  111.  46;  Miller  v.  Miller,  16  111.  296;  Freeman 
V.  Freeman,  66  111.  106 ;  Byers  v.  Thompson,  66  111.  421 ;  Mor- 
ton V.  Kainey,  82  111.  215 ;  Guffin  v.  First  Nat.  Bank,  74  111. 
259;  Cooper  v.  Cooper,  3  111.  App.  492. 

A  promise  to  pay  wages  after  the  work  has  been  done,  and 
which  was  not  understood  by  the  parties  at  the  time  it  was 
done,  that  it  should  be  paid  for,  is  without  consideration  and 
can  not  be  enforced.  Guffin  v.  First  National  Bank  of  Mor- 
rison, 74  111.  259;  Arnold  v.  Franklin,  3  111.  App.  141. 

The  widow  may,  in  all  cases,  retain  the  full  possession  of  the 
dwelling  house  in  which  her  husband  most  usually  dwelt  , 
next  before  his  death,  together  with  the  outhouses  and  planta- 
tion thereto  belonging,  free  from  molestation  and  rent  until 
her  dower  be  assigned.  Chap.  34,  Gross'  Statute  1871,  Sec.  2?, 
page  219. 

Where  a  new  promise  is  relied  upon  to  take  a  case  out  of 
tiie  Statute  of  Limitations,  the  promise  must  be  to  pay  the  par- 
ticular debt;  it  must  be  unconditional;  it  must  have  been 
made  within  five  years  next  preceding  the  commencement  of 
the  suit,  and  it  must  be  proved  by  clear  and  satisfactory  evi- 
dence. Cagwin  v.  Ball,  2  111.  App.  70 ;  Hay  ward  v.  Gunn,  4 
111.  App.  161;  Kallenbach  v.  Dickinson,  100  III.  427;  Wach- 
ter  V.  Albee,  80  111.  47;  Carroll  v.  Forsyth,  69  111.  127;  Dick- 
crson  V.  Sutton,  40  111.  403. 
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II 

The  new  promise  must  be  to  pay  the  i)articular  debt,  and  it 
must  be  so  certain  in  its  character  and  terms  as  to  create  a 
new  debt  of  the  same  character  and  dignity  of  the  old.  Sen- 
nott  V.  Horner,  30  111.  429 ;  Kallenbach  v.  Dickinson,  100  111. 

427. 

Messrs.  Gibons  &  Gieons,  for  appellee. 

Lacbt,  J.  The  appellant  was  married  to  the  mother  of  the 
appellee  in  1863,  the  mother  having  at  the  time  three  children 
by  her  first  husband,  she,  the  appellee,  eight  years  old,  being 
tlie  oldest.  The  other  two  were  a  boy  and  girl,  the  next 
youngest  being  the  girl,  about  two  and  one-half  years  younger. 
The  father  of  the  appellee  owned  forty  acres  of  land,  on 
which  he  and  the  mother  resided  at  the  time  of  his  death,  and 
she  and  appellant  continued  to  reside  thereon  for  some  years 
after  the  appellant's  marriage  with  her.  The  appellant  and 
appellee's  mother  had  four  more  children  born  to  them  after 
their  marriage.  The  appellant  raised  all  those  children  as  one 
family,  treating  the  three  step-children  as  his  own,  and  fur- 
nishing them  support.  The  appellee,  after  she  became 
eighteen  years  of  age,  continued  to  reside  with  appellant  as  a 
member  of  the  family,  the  same  as  before,  nntil  she  was  twen- 
ty-eight years  of  age,  when  she  was  married,  with  the  exce{v 
tion  of  about  eleven  months  she  was  out  working  on  her  own 
account. 

It  is  not  claimed  that  she  could  recover  anything  for  wages 
without  an  express  agreement  on  the  part  of  appellant  to  pay 
wages,  as  the  presumption  of  law  would  otherwise  be  that  the 
services  were  rendered  gratuitously  or  as  a  member  of  the 
"family.  Guffin  v.  First  Nat.  Bank,  74  111.  259.  Such  a  prom- 
ise the  api  ellee  undertook  to  show  on  the  trial,  and  as  the 
most  if  not  all  the  claim  had  been  barred  by  the  Statute  of 
Limitations,  also  to  prove  a  subsequent  promise  to  take  the 
case  out  of  its  operation.  Another  portion  of  her  claim  was 
rent  for  her  interest  in  the  forty-acre  tract  of  land  for  about 
ten  years,  being  from  the  time  the  appellant  and  his  wife 
ceased  to  occupy  it  as  a  homestead.  The  appellee  recovered 
in  the  court  below  the  sum  of  $1,188.44. 
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The  entii-e  proof  of  the  alleged  promise  in  the  first  instance 
to  pay  appellee  wattes,  rests  on  the  oath  of  the  appellee,  and  of 
the  subsequent  promise  to  pay,  on  her  testimony  and  that  of 
her  husband.  All  this  is  absolutely  denied  by  the  appellant, 
and  strongly  corroborated  by  the  younger  sister  of  appellee, 
Mrs.  Meisel,  who  lived  at  home  all  or  a  greater  portion  of  the 
time,  the  same  as  appellee,  and  worked  and  was  treated  the 
same,  and  she  never  heard  it  intimated  by  her  sister  that  she 
was  working  for  wages,  and  appellee  was  never  paid  anything 
on  account  of  wages,  but  was  clothed  the  same  as  before.  Mrs. 
Meisel  was  never  promised  anything  for  rent  for  the  use  of  the 
forty-acre  tract  of  land.  According  to  appellee's  testimony 
she  was  twenty-four  years  old  when  she  left  and  went  away 
from  home  to  work  and  then  worked  for  appellee  about  a  year 
after  that  at  her  sister's  (Mrs.  Meisel's)  request,  she  wanting  to 
get  married,  and  also  that  of  her  step-father.  Appellant,  she 
says,  would  pay  her  what  she  was  getting  from  others,  which 
was  $2.50  per  week.  This  was  before  she  went  back  from 
Mendota.  She  says  after  he  promised  to  pay  her  she  went 
back  to  work.  She  also  says  in  another  part  of  her  testimony 
that  her  father  agreed  to  pay  her  §2.50  pej*  week  after  she 
was  eighteen ;  the  time  when  this  promise  was  made  is  not 
stated ;  and  he  also  promised  to  pay  ^2.50  per  week  when  she 
was  stacking  barley  when  she  was  twenty-three  years  old. 
This  is  substantially  all  her  testimony  as  to  the  agreement  to 
pay  her  for  work.  The  statement  that  her  step-f a ther  agreed 
to  pay  her  after  she  was  eighteen  years  of  age,  must  refer  to 
the  time  she  claims  it  was  made  before  she  went  back,  or  at 
the  time  she  was  stacking  barley  there.  In  neither  of  these 
was  there  any  agreement  to  pay  her  for  past  services,  only  for 
those  to  be  rendered  in  the  future.  There  is  no  evidence  of 
any  agreement  prior  to  that  time,  and  even  if  there  had  been 
one  made  subsequently  to  the  rendition  of  the  services  it  would 
have  been  without  consideration,  as  appellant  was  not  bound  to 
pay  anything.     See  Guffin  v.  First  National  Bank,  supra. 

There  was  only  about  three  years'  services  performed  by 
appellee  after  she  came  back  from  Mendota.  If  she  were  only 
allowed  for  this  it  would  only  amount,  at  $3.50  per  week,  to 
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8390,  subject  to  rebate  for  her  clothing  in  the  meantime. 
This  amount,  together  with  any  reasonable  allowance,  if  any 
could  be  made  for  the  use  of  the  land,  would  fall  far  short  of 
the  amount  of  the  verdict.  The  next  question  is,  was  she 
entitled  to  any  pay  for  the  rent  of  the  land?  Sec.  27,  Chap. 
St,  Gross'  R  S.,  2d  Ed.,  18G9,  provides  as  follows: 

"The  widow  may,  in  all  cases,  retain  the  full  possession  of 
the  dwelling  house  in  which  her  husband  most  usually  dwelt, 
next  before  his  death,  together  with  the  outhouses  and  plan- 
tation thereto  belonging,  free  from  molestation  and  rent  until 
her  dower  be  assigned."  This  is  not  a  liumestead  statute,  as  was 
held  by  the  court  below  in  appellee's  6th  instruction.  It 
was  passed  long  before  the  homestead  law,  was  independent 
of  it,  and  had  nothing  to  do  with  it.  If  the  house  and  the 
plantation  thereto  belonging  was  the  place  where  the  husband 
usually  resided  next  before  his  death,  then  the  widow  might 
retain  full  possession  of  it,  free  from  molestation  and  rent 
until  the  dower  should  be  assigned.  The  language  of  the 
statute  does  not  require  that  the  widow  should  occupy  the 
building  and  premises  as  a  homestead,  but  only  posisession  is 
required,  and  that  does  not  mean  that  she  must  actually  reside 
on  it  to  possess  it.  The  dower  was  never  assigned,  and  the  late 
widow,  appellant's  wife,  continued  to  possess  it  and  gave  the 
use  of  it  to  her  husbaud.  The  husband  was  not  compelled  to 
account  for  the  use  of  it  to  the  heirs.  The  rents  did  not 
belong  to  them  and  w^ould  not  until  the  widow's  dower  was 
assigned. 

If  the  mother  had  surrendered  lier  claim  to  them  it  might, 
but  there  is  no  evidence  of  that.  The  appellant  also  gave 
money  enough  to  his  wife,  some  §250,  to  raise  the  incum- 
brance upon  it,  existing  at  the  death  of  appellee's  father.  He 
also  made  lasting  and  valuable  improvements  and  repairs  and 
paid  all  the  taxes  on  it.  It  is  highly  improbable  that  appel- 
lant, having  the  right  to  all  the  rents,  through  the  consent  of 
his  wife,  would  voluntarily  agree  to  pay  appellee  or  her  hus- 
band rent  for  the  land,  or  to  pay  her  wages  that  he  was  not 
bound  for. 

We  will  next  consider  the  question  of  the  subsequent  prom 
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ise  which,  it  is  sapposed,  took  the  case  out  of  the  Statute  of 
Limitations.  .And  we  will  consider  it  without  reference  to 
the  question  of  whether  there  was  any  original  debt  to  revive. 
The  appellee  testified  that  her  step-father  told  her  he  would 
pay  her  her  share  of  the  rents  when  she  got  married.  The 
last  conversation  was  about  the  time  she  was  married.  The 
apjellee's  husband  testified  that  some  time  before  he  was  mar- 
ried (about  three  weeks),  he  told  the  appellant  that  lie  was 
going  to  marry  the  girl.  Appellant  said  "he  did  not  have 
any  money,  but  if  we  would  support  ourselves  for  a  year, 
after  that  he  would  pay  her  for  her  wages  and  rent;  about  a 
year  after  that  he  said  he  did  not  have  the  money  but  would 
pay  her  a  year  after  that;  the  last  conversation  appellant 
said  he  did  not  owe  anything."  On  cross-examination  witness 
says  appellant  said:  *•!  will  pay  you  all  I  owe  her  for  wages 
and  rent"  "There  was  no  amount  the  defendant  promised 
to  pay." 

We  do  not  think  this  promise  is  definite  enough.  All  that 
it  amounted  to,  if  true,  which  is  denied  by  appellant  in  his 
testimony,  is  tJiat,if  upon  a  settlement  he  owed  appellee  any- 
thing he  would  pay  it.  At  least,  taking  it  most  strongly,  it  was 
only  inferable  that  he  owed  her  some  amount  for  rent  and 
wages,  and  would  pay  what  was  found  due  on  a  settlement.  The 
question  of  his  offsets  for  taxes  paid  and  improvements  made 
and  the  amount  paid  to  remove  incumbrances  and  the  time  he 
occu])ied  the  laud  and  the  reasonable  amount  of  rent  for  the 
land,  were  all  left  open  questions  to  be  settled  and  adjusted 
the  same  as  it  originally  was.  In  the  same  manner  everything 
concerning  the  wages,  deductions  for  goods  furnished,  time 
worked  and  the  amount  of  wages,  were  left  open. 

The  Statute  of  Limitations  is  a  statute  of  repose  passed  on 
considerations  of  public  policy  for  the  general  good  of  society. 
After  the  lapse  of  the  statutory  period  the  debt  is  conclu- 
sively presumed  to  be  paid.  The  debt  may  be  revived  by  a 
definite  promise  to  pay  the  debt  after  stating  the  amount  or 
referring  to  something  like  a  promissory  note  wherein  the 
amount  is  definitely  fixed.  Nothing  of  the  kind  is  done  here ; 
the  entire  controversy  is  left  open  the  same  as  it  was  before 
the  statute  had  run. 
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The  alleged  promise  did  not  clearly  admit  that  the  appel- 
lant owed  any  sum  of  money  to  appellee.  If  upon  a  final  set- 
tlement between  them  it  had  been  found  that  appellant  owed 
nothing,  then  such  promise  would  have  been  fullilled  without 
the  payment  of  any  sum  of  money. 

Again,  the  claim  for  rent  at  the  time  of  the  alleged  new 
promise,  was  partly  barred,  i,  ^.,  that  portion  of  it  that  was 
more  than  five  years  old,  and  also  all  that  claim  for  wages,  tlie 
services  for  wliich  had  been  rendered  more  than  five  years  pre- 
viously. Portions  were  not  barred  at  the  time  of  the  alleged 
promise.  The  marriage  must  have  been  in  1SS3,  and  the 
appellee  came  of  age  in  1873.  At  the  time  of  the  supposed 
promise  there  was  a  lapse  of  ten  years  for  which  wages  and 
rent  was  claimed.  Nothing  has  accrued  since  then.  Five 
years  of  that  ten  was  barred.  There  was  no  promise  made  in 
the  field  when  appellee  "  was  stacking  barley  "  in  1878,  when 
she  was  twenty-three  years  old,  to  pay  wages  for  work  already 
performed,  nor  at  the  time  she  came  back  from  Mendota.  She 
says,  however,  that  her  father  promised  to  pay  her  wages 
after  she  was  eighteen  years  old.  We,  however,  find  that 
the  only  evidence  as  to  when  this  promise  was  made,  is  her 
testimony  as  to  what  was  said  at  the  time  she  was  married. 
She  says  as  to  that  conversation,  concerning  her  claim  for  S2 
per  week  from  the  time  she  was  eighteen,  her  step-father  told 
her  he  would  pay  her  "  when  I  got  married."  If  this  does 
not  fix  the  time  then  there  is  no  time  proven.  As  to  the  rent, 
she  says  that,  "  when  I  was  eij;hteen  years  old  he  promised  to 
pay  me  the  rents."  There  is  no  other  evidence  of  any  other 
])romise  till  about  the  time  she  was  married.  So  that  there 
was  a  bar  of  at  least  five  years  of  her  claim  at  the  time  of  the 
alleged  promise  about  the  time  she  was  married.  Now,  wlien 
appellant  said  he  would  pay  her  all  he  owed  her  for  rent  and 
wages,  did  he  mean  to  include  all  those  portions  that  had  been 
barred  by  the  statute?  Legally,  lie  did  not  owe  for  that 
at  all.  The  agreement  and  expressions  are  too  equivocal  to 
take  the  case  out  of  the  Statute  of  Limitations.  "The  evi- 
dence must  be  clear  and  satisfactory  to  overcome  the  bar  of 
the  statute."     Wachter  v.  Albee,  80  111.  47j   Carroll  v.  For- 
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sytli,  69  111.  127.  We  regard  the  evidence  offered  by  appellee 
to  prove  a  promise  in  the  first  instance  to  pay  rent  and  wap^es 
as  being  weak  and  unsatisfactory,  and  the  evidence  to  support 
a  new  i)romise  insufficient  to  sustain  the  verdict  Several  of 
the  instructions  given  for  appellee  and  modifications  of  appel- 
lant's instructions  were  erroneous  and  are  sufficiently  pointed 
to  by  what  is  said  in  this  opinion. 

The  judgment  of  the  court  below  is  therefore  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 


John  G.  Schtjmm  and  Fred.  W.  Schumm 

V. 

The  Village  of  Gardener. 
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Dram  Shops — Municipal  Corporations — Classification  of  Licenses  "by 
Quantity — Clause  46',  See.  i,  Art.  5,  Incorporation  Act  qf  1872, 

A  drain  shop  license  to  sell  intoxicating  liquors  in  quantities  less  than  one 
gallon,  does  not  exhaust  the  power  given  to  municipal  corporations  by  clause 
46,  Sec.  1,  Art.  5,  of  the  general  incorporation  act  of  1872.  Hence  an  ordi- 
nance requiring  a  license  before  making  sales  of  liquor  ia  excess  of  one 
gallon  is  valid. 

[Opinion  filed  January  -7, 1888.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon- 
Charles  Blanchaed,  Judge,  presiding. 


Messrs.  S.  'W.  Munn  and  E.  M.  Wing,  for  appellants. 

Section  6  of  tlie  ordinance  is  void  because  it  is  not  a  proper 
and  legitimate  exercise  of  the  power  to  "  license,  regulate  or 
prohibit"  the  sale  of  intoxicating  liquors.  We  maintain  that  the 
section  of  the  ordinance  under  which  judgment  was  rendered 
against  appellants  is  void;  that  the  village  had  no  authority 
to  impose  an  additional  license  of  this  kind  u]ion  persons 
already  holding  a  dram  shop  license  to  sell  in  quantity  less  than 
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one  gallon.  Such  an  ordinance  is  wholly  without  anthoritj 
of  law.  The  warrant  for  the  statutory  inhibition  of  sales  of 
intoxicating^  lifjnors  in  quantities  less  than  one  gallon  without 
a  license,  is  found  in  the  universally  recognized  fact  that  such 
sales  neccissitJile  police  suj)ervisiou.  The  fact  that  this  legisla- 
tive inhibition  refers  to  the  vending  of  intoxicants  in  less  quan- 
tities than  one  gallon,  furnishes  a  measure  of  the  legislative 
judgment  of  the  State  as  to  the  quantity  of  liquor  which,  if 
sold,  would  result  in  evil,  and  hence  the  subject  of  a  license; 
and  the  quantity  that  would,  when  sold,  be  harmless,  and  hence 
free  from  legal  regulation.  The  proposition  that  we  urge  is, 
that  the  power  to  impose  a  license  under  the  law  is  exhausted, 
in  the  individual  instance,  when  a  license  under  the  dram 
shop  act  is'  issued.  Where  a  license  is  properly  given  to 
keep  a  dram  shop  all  the  restraint  in  the  matter  of  license 
which  is  legally  possible  has  been  exercised.  All  the  evils  that 
the  law  contemj^lates  may  arise  from  the  sale  of  intoxicating 
liquors  have  been  guarded  against.  In  effect  the  law  is,  that 
sales  of  loss  than  a  gallon  are  harmful,  and  all  other  sales,  with 
certain  exceptions  as  to  locality,  harmless;  where  such  sales  are 
authorized  by  license,  such  license  necessarily  embraces  sales 
of  the  larger  and  harmless  quantity.  The  imi)osing  of  an 
additional  and  further  license  for  sales  of  one  gallon  and  over 
upon  a  [lerson  holding  a  dram  shop  license,  is  an  oppressive  and 
unwarranted  act,  dii^clo6ing  simply  a  purpose  to  secure  rev- 
enue. The  harm  that  is  supposed  to  result  from  sales  is  fully 
provided  against  by  requiring  a  dram  shop  license,  and  theie 
is  neither  necessity  nor  reason  for  imposing  any  further 
licence.  It  may  be  true  that  under  the  general  incor|X)ration 
act  of  the  State  this  village  had  power  to  prohibit  entirely  all 
sales  of  li(inor  within  the  corporate  limits  of  the  village,  and 
we  insist  that  where  this  right  was  not  exercised  and  the  right 
of  licensing  was  exercised,  it  could  only  legally  be  done  in  con- 
formity with  the  dram  shop  act. 

Mr.  C.  A.  IIiLL,  for  appellee. 

Baker,  J.     The  village  of  Gardener  is  organized  under  the 


Second  District — December  Term,  1887.  635 

*  I • 

Schumm  v.  Village  of  Gardener. 

general  act  for  the  incorporation  of  cities  and  villages,  in  force 
Julv  1,  1872.  Clause  46  of  Sec.  1  of  Art.  5  of  that  act  con. 
fers  upon  cities  and  villages  incorporated  under  its  provisions 
power  "to  license,  regulate  or  prohibit  the  selling  or  giving 
away  of  any  intoxicating,  malt,  vinous,  mixed  or  fermented 
liquor,  the  license  not  to  extend  beyond  the  municipal  year  in 
which  it  shall  be  granted,  and  to  determine  the  amount  to  be 
piaid  for  such  license;  procid^d^  that  the  City  Council,  in  cit- 
ies, or  President  and  Board  of  Trustees,  in  villages,  mq,y  grant 
permits  to  druggists  for  the  sale  of  liquoi's  for  medicinal,  me- 
chanical, sacramental  and  chemical  purposes  only,  subject  to 
forfeiture,  and  under  such  restrictions  and  regulations  as  may 
be  provided  by  ordinance;  promded^  further^  that  in  granting 
licenses  such  corporate  authorities,  shall  comply  with  whatever 
general  law  of  the  State  may  be  in  force  relative  to  the  grant- 
ing of  licenses." 

Sec.  1  of  ordinance  No.  10  of  the  village  of  Gardener  imposes 
a  penalty  of  not  less  than  §20  nor  more  than  $100  upon  any 
person  who  sells  or  gives  away,  within  the  limits  of  the  vil- 
lage, any  intoxicating,  malt,  vinous,  mixed  or  fermented 
liquors,  in  any  quantity  whatever,  without  first  having  obtained 
a  license  so  to  do.  Sees.  2,  3,  4  and  5  make  provision  for  issu- 
ing licenses  to  keep  dram  shops,  in  which  may  be  sold  or  given 
away  such  liquors  in  a  less  quantity  than  one  gallon;  and  Sec. 
6  provides  for  the  issuing  of  licenses  upon  the  payment  of 
the  sum  of  $100,  authorizing  the  sale  or  giving  away,  within 
the  corporate  limits,  of 'all  or  any  of  such  liquors,  "in  a  quan- 
tity of  one  gallon  or  exceeding  one  gallon." 

On  the  fourth  day  of  July,  1885,  the  above  mentioned 
ordinance  being  then  in  force,  appellants,  who  held  a  license 
from  the  village  authorities  to  keep  a  dram  shop  and  "  sell, 
vend  and  retail  vinous,  spiritous,  malt,  mixed  and  fermented 
liquors  in  a  less  quantity  than  one  gallon,"  sold,  at  their  dram 
shop  in  said  village,  such  liquors  in  quantities  over  one  gallon. 

In  this  suit,  brought  by  the  village  against  appellants  for 
the  violation  of  the  ordinance,  the  Circuit  Court  of  Will 
County  found  the  issues  for  the  village,  and  entered  judgment 
against  appellants  for  a  fine  of  $20  and  costs. 
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A  dram  shop  license  to  sell  intoxicating  liquors  in  quantities 
less  than  one  gallon,  does  not  exhaust  the  ]X)wer  given  by 
clause  46  of  Sec.  1  of  Art.  6  of  the  general  incor|X)ration  act 
of  1872,  and  an  ordinance  re(|uiring  a  license  before  making 
sales  of  liquor  in  excess  of  one  gallon  is  valid.  The  license 
M'hich  the  appellants  paid  for  and  had  at  the  time  of  the  sales  in 
question,  only  authorized  them  to  make  sales  of  liquors  "in  a 
less  quantity  than  one  gallon;"  and  when  they  sold  in  quanti- 
ties over  one  gallon,  it  was  in  plain  violation  of  Sec.  1  of  the 
ordinance  which  made  it  unlawful  to  sell  liquor  in  any  quan- 
tity whatever  that  was  not  authorized  by  the  license  which 
was  held. 

The  principal  points  made  by  appellants  are,  that  Sec.  6  of 
the  ordinance  is  void  because  it  is  not  a  proper  and  legitimate 
exercise  of  the  power  "to  license,  regulate  and  proBibit"  the 
sale  of  intoxicating  liquors,  and  that  said  section  is  invalid 
because  it  is  not  in  conformity  with  the  dram  shop  act  These 
points  are  fully  met  in  the  elaborate  and  exhaustive  opinion 
of  the  Supreme  Court  in  the  late  case  of  Denuehy  v.  City  of 
Chicago,  120  111.  627. 

It  was  there  held  that  the  words  contained  in  the  said  clause 
46,  "to  license,  regulate  and  prohibit  the  selling  or  giving 
away  of  intoxicating  malt,  vinous,  mixed  or  fermented  liquors" 
are  generic,  and  authorize  the  classification  of  sales  and  gifts 
by  quantity  or  purpose,  or  both,  and  the  imposition  of  differ- 
ent charges  for  licensing,  as  classified,  subject  only  to  the  qual- 
ification expressed  in  the  dram  shop  act,  and  the  amendment 
thereto; and  that  the  sum  charged  for  a  license  to  sell  liquors 
in  quantities  of  one  gallon  or  more  is  not  a  tax,  but  is  a  bur- 
den imposed  as  the  price  of  a  privilege  which  may  be  denied 
altogether,  and  that  the  reasonableness  of  the  amount  exacted 
is  not  a  question  for  the  courts  to  pass  upon.  It  is  also  plainly 
deducible  from  the  opinion  of  the  Supreme  Court,  that  the 
requirement  in  the  amendatory  dram  shop  act  of  June  16, 
18S3,  that  no  drum  shop  license  shall  be  granted  for  less  than 
8500  per  year,  docs  not  affect  the  matter  of  licenses  granting 
the  privilege  of  selling  liquors  in  quantities  of  one  gallon  or 
more.     In  fact,  the  case  cited  seems  to  be  decisive  of  the  suit 
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in  hand,  an']  to  fully  meet  the  various  objections  urged  by 
counsel  to  the  judgment  herein. 

.  We  may  remark,  in  conclusion,  that  if  the  license  issued 
to  appellants  to  keep  a  dram  shop  is  invalid  for  the  alleged 
reason  that  S^csr  2,  3,  4  and  5  of  the  ordinance  are  in  conflict 
with  the  general  law  and  void,  as  seems  to  be  intimated,  we 
are  wholly  unable  to  see  how  that  would  benefit  appellants 
when  charged  with  violating  Sec.  1  by  selliiig  liquor  without 
having  a  license  that  authorized  such  sale. 

If  Sees.  2,  3,  4  and  5  are  disregarded,  as  being  invalid  and 
void,  then  the  state  of  the  case  would  seem  to  be  that  Sec.  1 
imposes  a  penalty  for  selling  liquor  in  any  quantity  whatever 
without  a  license,  and  "that  the  only  license  the  ordinances  pro- 
vide for  is  one  under  Sec.  6  for  the  sale  of  liquors  in  a  quan- 
tity of  one  gallon  or  exceeding  one  gallon.  Appellants  make 
no  claim  that  they  have  a  license  of  that  kind. 

We  find  no  error  and  the  judgment  is  aflirmed. 

JudgTnent  affirmed. 


Lyman  Everingham 


The  National  City  Bank  of  Ottawa. 


Attachment — Levy  of  Execution  and  Writg — Successive  Levies — Priority 
of  Lien — Pro  Rata  Distribution  of  Proceeds  of  Property  Attached — Levy 
of  Execution  for  Purposes  of  Security — Fraud, 

1.  An  attempt  to  make  use  of  an  execution  for  purposes  of  security 
merely,  even  without  any  actual  fraudulent  intent,  renders  it  constructively 
fraudulent  as  to  junior  executions  and  writs. 

2.  The  levy  of  an  execution  by  the  direction  of  the  plaintiff  on  certain 
property,  does  not  suspend  the  lien  of  the  writ  on  all  other  property  of  the 
defendant. 

3.  An  officer,  notwithstanding  a  prior  levy,  has  power,  at  any  time  be- 
fore the  return  day,  to  make  such  further  levy  as  may  be  necessary  to  satisfy 
the  plaintiff's  claim. 

4.  The  levy  of  an  execution  upon  real  estate  of  sufficient  value  to  satisfy 
the  judgment,  does  not»  like  a  levy  on  sufficient  personal  property,  operate, 
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while  undisposed  of,  an  Huch  a  patinfaction  of  tho  judgment  as  to  bar  an 
attempt  to  enforce  its  collection  in  any  other  manner. 

5.  Where  one  of  several  creditors  has  recovered  separate  judgments 
against  the  common  debtor  upon  different  evidences  held  for  one  and  fheT 
same  debt,  he  is  entitled  to  receive  a  pro  rata  dividend  on  but  one  of 
such  judgments  ouc  of  the  proceeds  of  property  attached. 

[Oj)inion  filed  January  7,  1888.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  tlie 
Hon.  Chakles  Blanchakd,  Judge,  presiding. 

In  February,  1884,  William  Butters  executed  to  Ann  Armour 
a  mortgage  upon  207  acres  of  land  in-  La  Salle  County,  to 
secure  the  ])ayment  of  $3,000  in  five  years,  with  seven  p^r  cent, 
interest,  and  said  mortgage  is  still  a  valid  and  subsisting  lien 
upon  said  land. 

On  February  9,  1887,  the  firm  of  Nash,  Wright  &  Com- 
]iany,  obtained  a  judgment  by  confession  in  tlie  Circuit  Court 
of  La  Salle  County  for  §3,626.21  and  costs  against  said  Will- 
iam Butters  and  James  II.  Butters,  and  on  the  same  day  exe- 
cution was  issued  on  the  judgment  and  levied  on  the  real  estate 
above  mentioned ;  and  at  the  date  of  the  hearing  in  the  Cir- 
cuit Court  of  the  matter  at  bar,  there  was  still  due  and  unpaid 
upon  said  judgment  the  sum  of  §1,700. 

On  February  11, 1887,  said  William  Butters  executed  to  one 
John  II.  Druitt  a  warranty  deed  to  said  land,  for  the  expressed 
consideration  of  $2,000,  which  deed  was  duly  filed  for  record 
on  the  next  day. 

On  February  14,  1887,  the  National  City  Bank  of  Ottawa 
recovered  a  judgment  by  confession  in  the  Circuit  Court  of 
La  Salle  County  against  William  Butters  and  James  R.  Bat- 
tel's for  ?3, 102.22  and  costs,  upon  wliich  execution  was  issued 
on  the  same  day  and  placed  in  the  hands  of  D.  B.  Snow,  the 
plaintiff's  attorney,  who  directed  the  Sheriff  to  levy  it  upon 
said  207  acres  of  real  estate  and  informed  the  Sheriff  tliat  he 
was  about  to  file  a  bill  in  chancery  in  aid  of  the  levy.  No 
other  directions  were  given  to  the  Sheriff  concerning  this  exe- 
cution until  Maich  11,  1887,  as  hereinafter  mentioned. 
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On  the  saniG  day  the  National  City  Bank,  by  the  same 
attorney,  tiled  a  bill  in  chancery  in  the  Circuit  Court  in  aid  of 
the  levy,  alleging  that  the  title  to  this  real  estate  had  been  in 
the  defendant  William  Butters,  but  that  said  William  Butters 
bad  made  a  fraudulent  conveyance  thereof  to  John  IL  Druitt. 
The  bill  also  alleged  that  the  defendants  in  the  execution  had 
no  otlier  property  subject  to  execution  of  sufficient  value  to 
satisfy  the  judgment.  The  prayer  of  the  bill  was  that  the 
conveyance  from  Butters  to  Druitt  be  adjudged  fraudulent  and 
void,  and  that  th  j  land  bo  subjected  to  sale  under  the  execution. 
This  bill  was  prosecuted  until  March  25,  1887,  when  it  was 
dismissed  without  prejudice. 

On  February  16,  1887,  the  National  City  Bank  of  Ottawa, 
by  the  same  attorney,  commenced  a  suit  in  attachment  in  the 
Circuit  Court,  returnable  to  the  March  term,  1887,  against 
James  R.  Butters,  for  $1,000,  and  on  the  same  day  D.  B.  Snow, 
the  plaintiff's  attorney,  delivered  the  writ  of  attachment  to  the 
Sheriff  and  directed  him  to  levy  it  upon  the  personal  prop- 
erty, the  proceeds  of  which  are  now  in  controversy,  which  the 
Sheriff  accordingly  did.  Judgment  for  $1,000  and  costs  was 
duly  entered  against  the  defendant  on  the  22d  day  of  March, 
1887. 

On  February  18, 1887,  Lyman  Everingham  commenced  an 
action  of  assumpsit  by  capias  in  the  Circuit  Court  against 
William  Butters  and  James  K.  Butters,  returnable  to  the 
March  term,  1887,  upon  which  such  proceedings  were  had 
that  on  March  21,  1887,  the  capiat  was  quashed  and  judgment 
entered  against  the  defendants  for  $5,077.77  and  costs,  upon 
which  execution  was  issued,  and  returned,  no  property  found 
or  money  made.  The  judgment  was  rendered  upon  a  prom- 
issory note,  executed  by  the  defendants  January  11,  1887,  as 
collateral  security  for  moneys  to  be  thereafter  advanced  by  the 
plaintiff  to  James  R.  Butters,  which  moneys  formed  the  con- 
sideration of  the  judgment  next  hereinafter  mentioned. 

On  March  2,  1887,  Lyman  Everingham  commenced  in  the 
Circuit  Court  a  suit  in  attachment,  returnable  to  the  March 
term,  1887,  against  James  R.  Butters,  and  the  writ  issued  in 
that  suit  was,  on  the  same  day,  levied  upon  the  same  personal 
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property  which  had  been  levied  upon  under  the  attacluiient 
of  February  16,  1887,  in  favor  of  the  National  City  Bank. 
Judgment  for  $5,420  and  costs  was  duly  entered  in  this  suit 
on  March  16,  1887,  and  a  special  execution  was  issued  under 
which  the  property  attached  was  sold. 

On  March  11, 1887,  the  National  City  Bank,  by  its  attorney, 
directed  the  Sheriflf  to  levy  the  execution  of  February  14,1887, 
for  $3,102.22,  upon  the  personal  property  which  had  been 
levied  upon  under  the  writs  of  attachment,  which  the  Sheriff 
accordingly  did,  and  the  property  was  sold  under  that  execu- 
tion, as  well  as  under  the  special  execution  in  favor  of  Ever- 
ingham,  on  the  26th  day  of  March,  1887,  the  amount  realized 
by  the  sale  being  $4,318.80,  and,  after  deducting  ail  costs  and 
expenses,  there  was  left  in  the  Sheriff's  hands  for  distribution 
to  the  judgment  creditors  the  sum  of  $4,174.16. 

On  Maich  25,  1887,  the  attorney  of  the  National  City  Bank 
directed  the  Sheriff  to  release  the  levy  on  the  real  estate,  and 
dismissed  the  bill  in  chancery  without  prejudice;  and  on  March 
26,  1887,  Everingham  tiled  his  bill  in  chancery  to  set  aside  the 
sale  of  the  real  estate  from  William  Butters  to  John  Druitt, 
and  to  subject  the  land  to  the  satisfaction  of  his  judgment  for 
$5,077.77  against  William  Butters  and  James  R.  Butters. 

Upon  the  foregoing  facts  it  was  claimed  by  Lyman  Evering- 
ham that  although  the  execution  of  February  14,  1887,  for 
$3,102.22  in  favor  of  the  National  City  Bank,  was  the  first  writ 
placed  in  die  Sheriff's  hands,  yet  by  reason  of  the  directions 
given  to  the  Sheriff  by  its  attorney  to  levy  on  the  real  estate, 
tlie  prosecution  of  the  bill  in  chancery  in  aid  of  the  levy,  and 
the  levy  made  February  16,  1887,  upon  the  personal  property 
by  direction  of  its  attorney,  under  its  own  writ  of  attachment, 
which  was  junior  to  its  execution  of  February  14,  1887,  the 
lien  of  the  latter  writ  was  voluntarily  waived  or  suspended,  and 
that  the  proceeds  of  the  execution  sale  should  therefore  be 
applied  pro  rata  upon  the  judgment  of  $1,000  in  favor  of  the 
blink,  and  the  judgments  of  $5,420  and  $5,077.77  in  favor 
of  Everingham,  and  that  no  portion  of  the  proceeds  should 
be  applied  upon  the  execution  of  February  14,  1887,  for 
$3,102.22. 
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Bat  the  court  below  held  that  the  judgment  for  $3,102.22 
in  favor  of  the  bank  must  first  be  paid  in  full,  and  that  inas- 
much as  Everinghara's  judgment  of  $5,077.77  against  William 
Butters  and  James  R.  Butters  was  merely  collateral  security 
for  the  judgment  of  $5,420  against  James  E.  Butters,  only  the 
latter  judgment  could  participate  in  the  proceeds,  and  that 
therefore  the  balance  of  the  fund,  after  paying  the  said  judg- 
ment of  $3,102.22,  should  be  applied  pro  rata  upon  the  judg- 
ment of  $1,000  in  favor  of  the  bank,  and  that  of  $5,420  in 
favor  of  Everingham. 

This  action  of  the  court,  it  is  insisted,  was  erroneous,  and  in 
support  of  such  position  the  following  propositions  are  urged: 

First:  That  any  directions,  express  or  implied,  given  by 
plaintiff  to  the  Sheriff,  by  reason  of  which  a  levy  upon  prop- 
erty under  an  execution  is  delayed,  operate,  while  such  direc- 
tions are  in  force,  to  susi^end  the  lien  of  the  writ. 

Second:  That  the  directions,  given  by  Snow,  the  attorney 
of  the  National  City  Bank,  to  the  Sheriff,  were  equivalent  to 
directions  not  to  levy  upon  the  personal  property  in  question 
until  March  11,  1887,  and  therefore  operated  to  suspend  the 
lien  of  the  execution  until  that  date. 

Third:  That  the  conduct  of  the  bank's  attorney  from  Feb- 
ruary 14th  to  March  11th  is  conclusive  evidence  that  during 
that  time  it  was  not  seeking  to  enforce  the  execution  of  Feb- 
ruary 14th  against  this  personal  property,  and  therefore  the 
lien  of  the  execution  upon  it  during  that  time  was  suspended. 

Fourth:  That  the  levy  on  the  real  estate  and  the  tiling  of 
the  bill  in  aid  were  inconsistent  with  a  levy  on  the  personal 
property,  and  therefore  suspended  the  lien. 

Fifth:  That  the  action  of  the  bank  with  respect  to  its 
levies  being  such  as  would  have  a  tendency  to  mislead  and 
hinder  Everingham  in  the  collection  of  his  debt,  the  bank  is 
estopped  from  asserting  a  right  to  levy  on  the  personal  prop- 
erty under  its  senior  execution. 

Sixth:  That  the  judgment  of  $5,077.77  in  favor  of  Ever- 
ingham was  one  upon  which  Everingham  was  entitled  to  a 
*gTO  rata  share  of  the  fund. 

Vol.  XXV   41 
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Messrs.  Duncan,  O'Conor  &  Gilbert,  for  appellant. 

It  is  well  settled  that  a  delivery  of  an  execution  to  an  officer, 
with  instructions  to  liira  at  the  same  time  to  do  nothing 
under  it,  is  really  no  delivery  and  confers  no  rights  upon  the 
creditor.  Freeman  on  Executions,  Sec.  206 ;  Gilmore  v.  Davis, 
84  HI.  487 ;  Kuren  v.  Iloemheld,  6  111.  App.  275 ;  Baldwin  v. 
Freydendall,  10  111.  App.  106;  Kellogg  v.  Griffin,  17  Johns. 
274;  Knower  v.  Bernard,  5  Ilill.  677. 

That  the  execution  is  the  writ  of  the  plaintiflf  and  is  under 
his  complete  dominion  and  control  is  well  settled.  The  officer 
is  bound  at  all  times  to  res[)ect  the  interests  and  wislies  of  the 
plaintilf,  and  all  directions  of  the  plaintiff  not  savoring  of 
fraud,  nor  undue  rigor  and  oppression,  nmst  be  obeyed,  or  the 
officer  will  be  liable  for  injurious  consequences  flowing  from 
his  disobedience.  Freeman  on  Executions,  Sees.  21,  108; 
Godfrey  v.  Gibbons,  22  Wend.  569;  Reddick  v.  Cloud,  2 
Gilm.  670;  Morgan  v.  People,  59  111.  58. 

As  is  said  in  Freeman  on  Executions,  Sec.  206,  supra^  it  is 
sufficient  to  avoid  a  writ  to  show  "that  the  |)laintiff  gave  some 
direction  to  stay  the  execution  of  the  writ,  or  did  some  act 
from  which  it  rnay  he  inferred  that  he  did  not  intend  to  com- 
pel a  BoleP 

That  the  bank  did  not,  from  February  14th  to  March  11th, 
have  any  intention  of  compelling  a  sale  of  his  personal  prop- 
erty under  its  senior  writ,  is  established  beyond  all  question. 
That  the  existence  of  this  personal  property  was  known  to 
the  bank  on  February  16th  is  conclusively  shown  by  the.  fact 
that  the  bank's  attorney,  Snow,  caused  the  writ  of  attachment 
to  be  levied  upon  it  on  that  date.  It  might,  therefore,  have 
directed  the  Sheriff  to  levy  the  execution  ui)on  it  and  sell  it, 
and  suchsale  could  have  been  made  and  the  execution  satis- 
lied  as  early  as  February  2t)th,  at  least  a  week  ]>rior  to  the 
attachment  in  favor  of  Everingham.  Yet  it  not  only  failed 
to  direct  the  Sheriff  to  levy  upon  it  under  the  execution,  but 
it  did  direct  liim  to  seize  it  under  the  attachment,  an  act  en- 
tirely inconsistent  with  its  seizure  under  the  execution.  The 
intention  of  the  bank,  as  manifested  by  its  conduct,  clearly  was 
to  use  this  senior  execution   as  a  mortgage  upon  the  ]  ersonal 
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property  while  it  was  pursuing  its  bill  in  equity,  and  to  thereby 
deter  other  attaching  creditors  from  levying. 

There  was  an  express  direction  to  levy  upon  the  personal 
property  under  a  junior  writ  of  the  same  plain tiiBF.  If  this  is 
not  equivalent  to  an  express  direction  not  to  levy  this  senior 
writ  upon  this  personal  property,  then,  in  law,  an  express  direc- 
tion can  have  no  equivalent. 

The  law  is  well  settled  that  a  levy  upon  personal  property 
of  sufficient  value  to  satisf v  the  writ  is  a  satisfaction  of  the 
judgment.  Freeman  on  Executions,  Sec.  269;  Harris  v.  Evans, 
81  111.  419;  Trenary  v.  Cleever,  48  111.  28;  Smith  v.  IIufi:hes, 
24  111.  270;  Montgomery  v.  Wayne,  14  111.  373;  Ambrose  v. 
Weed,  11  111.  488. 

A  senior  execution  creditor  has  no  right  to  shift  his  levies 
to  the  prejudice  of  subsequent  creditors.  Smith  v.  Hughes, 
24  111.  270;  Dean  v.  Patton,  13  Serg.  &  K.  345. 

While  the  levies  under  discussion  in  the  above  cited  cases 
were  levies  upon  personal  property,  the  language  used  is  ap- 
plicable to  the  case  at  bar.  Had  the  bank  levied  its  execu- 
tion upon  the  personal  property  in  the  first  instance,  it  is  clear, 
from  the  authorities  we  have  already  cited,  it  would  not  have 
been  permitted  to  release  that  levy  for  the  purpose  of  making 
a  new  levy  upon  real  estate  and  filing  a  bill  in  chancery  in  aid 
of  the  levy.  The  personal  property,  being  of  suflScient  value 
to  satisfy  the  writ,  would  have  been  appropriated  by  law  to 
the  payment  of  the  debt,  and  the  levy  upon  it  would  have 
protected  the  defendants  against  being  harassed  by  another 
suit. 

Messrs.  D.  B.  Snow  and  Mato  &  Widmkr,  for  appellee. 

"The  plaintiff  is  not  obliged,  in  order  to  preserve  the  lien 
of  his  execution,  to  advise  or  direct  the  Sheriif  what  to  do  or 
how  to  proceed,  even  though  applied  to  by  the  Sheriff  for 
that  purpose.  He  is  only  obliged  to  avoid  such  interference 
with  the  officer  as  would  render  it  improper  for  the  latter  to 
enforce  immediate  payment."  Keren  v.  Eoemhold,  6  111. 
App.  275. 

'•  In  all  cases  where  the  first  execution  has  lost  its  prefer- 
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ence  something  \^as  said  by  the  plaintiff  or  his  attorney  at  the 
time  the  execution  was  issued,  or  at  some  subsequent  period, 
from  wliich  the  Sheriff  could  reasonably  infer  that  he  was 
authorized  to  give  indulgence  instead  of  complying  with  the 
writ. "  Herkimer  County  Bank  v.  Brown,  6  Hill,  232.  See 
also,  McCoy  v.  Reed,  6  Watts,  300;  Howell  v.  Alkyn,  2 
Eawle,  285;  Brown's  Appeal,  26  Pa.  St.  490. 

A  }gvj  upon  real  estate  sufficient  to  satisfy  the  debt  does 
not,  as  in  case  of  levy  on  personal  property,  operate  even 
prima  facie  as  a  satisfaction  of  the  execution.  Such  levy 
upon  real  estate  does  not  even  8us[)end  the  writ,  nor  does  it, 
while  undisposed  of,  operate  to  bar  collection  in  any  other 
manner.  Herrick  v.  Swartwout,  72  111.  340;  Gregory  t« 
Stark,  3  Scam.  611;  Gold  v.  Johnson,  59  111.  62;  Kobinson  v. 
Brown,  82  111.  279. 

As  to  successive  levies  upon  the  same  writ,  it  is  laid  down 
in  Freeman  on  Executions,  Sec.  253,  that  *'even  where  an 
officer  in  the  first  instance  finds  sufficient  property,  various 
causes  may  arise  prompting  him  to  levy  upon  a  part  only. 
The  levy  upon  this  part  is  no  waiver  of  the  right  to  make  a 
further  levy  at  a  subsequent  period.  In  fact,  the  general  rule 
prevails  without  exception,  that  an  officer,  notwithstanding 
this  prior  levy,  has,  at  any  time  before  the  return  day,  the 
power  to  make  such  further  seizure  as  may  be  necessary  to 
satisfy  the  plaintiff's  debt."  Montgomery  v.  Wayne,  14  IIU 
373;  Marshall  v.  Morris,  13  Ga.  185. 

BiiKEie,  J.  In  respect  to  personal  property,  the  general 
rule  is  that  executions  are  to  be  satisfied  in  the  order  of  their 
priority,  the  writ  first  delivered  to  the  officer  taking  prece- 
dence* as  the  first  lien,  and  the  others  following  in  the  order 
in  which  they  are  received.  This  rule  obtains  even  though 
the  first  seizure  may  have  been  made  on  a  subsequent  execution; 
and  if  the  Sheriff  has  more  than  one  execution  in  his  hands 
he  should  apply  the  proceeds  of  sale  on  the  elder  writ,  for  the 
sale  is  not  for  the  benefit  of  the  particular  writ  which  is  first 
levied,  or  under  which  the  sale  is  made,  but  for  the  benefit  of 
all  the  writs  in  his  hands  in  the  order  in  which  they  rank  as 
liens  upon  the  personalty. 
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So,  also,  2u  fieri  facias  delivered  to  a  Sheriff  takes  prefer- 
ence of  an  attachment  levied  before  the^.  fa,  but  after  such 
delivery.  Freeman  on  Executions,  Sec.  196 ;  Herman  on  Exe- 
cutions, Sec.  183;  Rogers  v.  Dickey,  1  Gil.  636;  Leacli  v. 
Pine,  41  111.  65;  Lawrence  v.  Mclntire,  83  111.  399. 

This  much  seems  to  be  conceded  in  this  case ;  bnt  the  con- 
tention of  appellant  is,  that  as  the  attorney  for  appellee  gave 
to  the  Sheriff  a  description  of  the  real  estate  and  told  him  to 
levy  appellee's  execution  thereon,  and  at  the  same  time 
informed  him  that  he  was  about  to  file  a  bill  in  chancery  in 
aid  of  such  levy,  and  actually  did  file  such  bill,  therefore 
appellee  lost  the  right  to  levy  its  senior  execution  on  the  per- 
sonal property  and  assert  a  priority  over  the  junior  writs, 
because  the  levy  on  real  estate  and  the  exhibiting  of  the  bill 
in  aid  were  inconsistent  with  a  levy  on  the  personal  property 
and  a  suspension  of  the  lien  of  the  senior  execution. 

It  is  well  settled  doctrine,  that  as  the  object  of  an  execution 
is  to  obtain  satisfaction  of  the  judgment  on  which  it  issues, 
therefore  any  act  of  the  creditor,  or  directions  from  him  to 
the  Sheriff  diverting  the  execution  from  this  purpose,  ren 
ders  it  dormant  and  inoperative  against  other  creditors  and 
clothes  them  with  priority.  Gil  more  v.  Davis,  84  111.  487; 
Koren  v.  Eoemheld,  6  111.  App.  275 ;  Kellogg  v.  Griflin,  17 
Johns.  274;  Knower  v.  Bernard,  5  Hill,  377- 

This  doctrine  had  its  origin  in  the  Statute  of  13  Elizabeth, 
Ch.  5,  which  provided  that  executions  taken  out  with  intent 
to  hinder,  delay,  or  defraud  creditors,  or  others,  should  be,  as 
against  the  persons  sought  to  be  hindered,  delayed  ordefrauded, 
utterly  void. 

It  has  been  deduced  from  this  statute  that  any  attempt  to 
make  use  of  an  execution,  even  without  any  a^ctual  fraudulent 
intent,  for  purposes  of  security  merely,  is  a  perversion  of  the 
writ,  and  renders  it  constructively  fraudulent  as  to  junior 
executions  and  writs.  It  has  been  remarked  that  there  is  no 
settled  rule  whereby  it  may  be  determined  when  a  senior 
writ  loses  its  preference,  and  that  each  particular  case  must 
be  determined  by  its  own  peculiar  circumstances. 

Under  the  cu'cumstances  of  the  case  in  hand,  the  bank  was 
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guilty  of  no  irapro])er  use  of  tlie  process  of  the  court,  and  by 
iU  conduct  waived  no  legal  right  or  lost  no  lien.  Immedi- 
ately upon  recovery  of  judgment  it  sued  out  a  Jieri  facias^ 
and  had  it  levied  u]>on  real  estate,  and  on  the  same  day  filed 
a  bill  in  chancery  in  aid  of  the  levy,  for  the  purpose  of  set- 
ting aside  what  it  supposed  to  be  a  fraudulent  conveyance  of 
tiie  land.  It  used  unusual  zeal  and  diligence  in  getting  serv- 
ice and  pressing  the  suit  in  aid. 

The  allegations  of  the  bill  were  that  "William  Butters  had 
not  sufficient  personal  ])roperty  to  satisfy  the  execution,  and 
that  James  K.  Butters  had  not  sufficient  property  liable  to 
execution  to  satisfy  the  judgment,  and  that  he  was  virtually 
insolvent.  It  does  not  appear  that  at  the  time  of  the  levy  on 
real  estate  the  bank  had  any  actual  notice  of  the  personal 
])roperty  which  was  afterward  seized  and  sold,  or  of  its  value. 
It  may  be  the  levy  on  the  land  was  not  the  most  effective  way 
in  which  the  bank  could  have  proceeded  in  order  to  make  its 
money  and  make  it  as  quickly  as  possible,  but  probably  it  was 
not  then  advised  of  any  more  promising  mode  of  procedure. 
In  any  event,  what  it  did  was  in  furtherance  of  the  object  of 
tlie  writ,  to  enforce  payment  of  its  judgment.  Neither  the 
bank  nor  its  attorney  directed  the  Sheriff  not  to  levy  on  per- 
sonal property.  The  bill  in  equity  could  only  be  prosecuted 
upon  the  theory,  the  personal  property  the  defendants  in  exe- 
cution had,  was  insufficient  to  satitify  the  debt;  and  had  the 
bank  known  there  was  sufficient  of  such  property,  it  would 
clearly  have  been  inconsistent  in  it  to  both  file  the  bill  and 
levy  on  the  personalty.  But  that  is  not  the  stand j>oint  from 
which  this  case  is  to  be  regarded,  for  aj)pellee  was  proceed- 
ing, as  is  shown  by  the  allegations  of  the  bill,  upon  the  the- 
ory of  an  insufficiency  of  personalty,  and  there  is  nothing  in 
the  record  to  indicate  it  was  not  acting  in  good  faith. 

Besides  this,  a  levy  on  real  estate,  even  of  value  sufficient 
to  pay  the  debt,  is  not  prima  facie  a  satisfaction  of  the  exe- 
cution. The  levy,  therefore,  did  not  prevent .  the  Sheriff 
from  seizing  other  property  under  the  writ,  and  selling  it. 
It  will  not  do  to  say  that  whenever  an  execution  is,  by  direc- 
tion of  a  plaintiff,  levied  on' certain  property,  such  levy  is 
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eflfective  to  suspend  the  lien  of  the  writ  in  respect  to  all  other 
property  of  the  defendant  in  execution. 

Even  in  regard  to  personalty,  where  a  levy  sufficient  to  pay 
the  indebtedness  operates  siJ)  modo  as  a  satisfaction,  it  may 
turn  out  the  projierty  seized  belongs  to  another  person,  or  is 
exempt  from  forced  sale,  or  is  insufficient  to  satisfy  the  debt, 
or  is  removed  from  the  possession  or  control  of  the  Sheriff  by 
the  act  of  the  defendant  in  execution.  The  rule  prevails, 
without  exception,  that  an  officer,  notwithstanding  a  prior 
levy,  has,  at  any  time  before  the  return  day,  power  to  make 
such  further  seizure  as  may  be  necessary  to  satisfy  the  plaint- 
iflE's  debt.  Freeman  on  Executions,  Sec.  253 ;  Muiitgomery  v. 
"Wayne,  14  111.  373.  But  here,  as  the  first  levy  was  upon  real 
estate,  the  case  is  all  the  stronger  for  appellee,  as  such  levy, 
regardless  of  the  question  of  value  of  property,  did  not,  like  a 
levy  on  sufficient  personal  property,  0])erate,  while  undisposed 
of,  as  such  a  satisfaction  of  the  judgment  as  to  bar  an  attempt 
to  enforce  collection  in  any  other  manner.  Herrick  v.  Swart- 
wout,  72  111.  340.  In  Del  each.  &  Wilcoxson  v.  Myrick,  6  Ga. 
410,  2i  fieri  facias  had  been  levied  on  lands  and  the  levy  after- 
w^ard  dismissed  by  order  of  plaintiff's  attorney  and  a  levy  made 
upon  a  negro  boy,  and  intermediate  the  two  levies  the  boy  had 
been  sold  to  Deloach  &  Wilcoxson,  and  it  was  decided  they 
could  not  hold  the  boy  as  against  the  lien  of  the  plaintiff  in 
execution.  See  also,  Hammond  v.  Myrick,  14  Ga.  77,  and 
Hogshead  v.  Carutli,  6  Yerg.  227. 

The  logic  of  appellants'  claim  made  heroin  would  lead  to 
the  conclusion  that  a  direction  to  levy  upon  particular  prop- 
erty would  be  effective  to  suspend  the  lien  of  the  execution 
as  to  all  other  proi)erty  of  the  execution  debtor.  Ilcrein,  we 
think,  lies  the  fallacy  of  his  argument.  It  is  true  that  from 
February  14th  to  March  11th  the  bank  was  not  seeking  to 
enforce  its  execution  of  February  14th  against  the  j)ers()nal 
property  upon  which  it  was  subsequently  levied,  but,  in  our 
opinion,  the  conclusion  does  not  follow  therefrom  that  during 
that  time  the  lien  of  the  execution  was  dormant  and  con- 
structively fraudulent  as  to  such  personal  property. 

That  which  the  rule  deduced  from  the  Statute  of  Elizabeth 
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is  leveled  against,  is  the  perversion  of  the  writ  of  Jieri  facias 
from  its  legitimate  purpose  of  enforcing  payment,  and  there 
is  no  such  i>er version  when  there  is  an  absolute  intention  of 
collecting  the  judgment,  and  a  levy  is  made  in  good  failh 
which  is  afterward  abandoned  and  a  new  levy  made  on  other 
property,  upon  discovery  of  the  fact  the  first  levy  is,  or  prob- 
a]>ly  will  prove  to  be.  ineffective. 

In  this  case  the  bank  seems  to  have  been  more  than  ordi- 
narily diligent  and  industrious  in  its  eflForts  to  enforce  payment 
through  its  senior  execution.  At  the  time  of  the  levy  on  the 
land  it  was  already  incumbered  by  a  valid  mortgage  lien  and 
a  prior  judgment  lien,  amounting  together  to  about  one  half 
its  value.  As  soon  as  it  was  ascertained  from  the  depositions 
taken  in  the  chancery  suit  that  the  conveyance  to  Druitt  was 
probably  hoiia  fide  and  for  a  valuable  consideration,  the  bank 
forthwith  directed  a  levy  upon  the  personal  property,  and 
shortly  thereafter  released  the  levy  on  the  land  and  dismissed 
its  bill  in  aid  of  such  levy. 

The  fact  that  the  bank  supposed,  at  the  time  of  the  first 
levy  and  for  a  month  thereafter,  that  it  would  be  able  to 
make  its  debt  out  of  the  realty,  and  did  not  during  that  time 
either  intend  or  seek  to  subject  the  personal  property  in  sat- 
isfaction of  such  debt,  was  not  an  abuse  of  the  pi^ocess  of  the 
court  The  law  does  not  punish  the  plaintiff  in  a  senior  exe- 
cution for  making  an  ineffectual  levy  by  forfeiting  his  prior 
lien  upon  all  property  not  included  in  such  levy;  all  that  it 
requires  of  him  is,  that  he  should  act  in  good  failh  and  retrace 
his  steps  during  the  lifetime  of  his  senior  execution  and  before 
the  personal  property  has  been  actually  sold  by  virtue  of  a 
junior  writ. 

If  we  are  right  in  our  conclusions,  then  appellant  can  take 
nothing  by  his  claim  that  the  direction  to  the  Sheriff  to  levy 
the  bank  attachment  writ  of  February  16th  upon  the  personal 
property,  was,  by  necessary  implication,  a  direction  to  do  noth- 
ing to  overthrow  the  effect  of  that  levy,  and,  therefore,  a  com- 
mand not  to  levy  the  senior  execution  upon  it  Besides  this, 
as  is  well  answered  by  appellee,  in  no  other  certain  way  than 
by  this  attachment  could  the  bank  share  yro  rata  with  other 
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creditors  of  James  Tl.  Butters  in  any  sm'plus  of  proceeds  of 
sale  of  the  personal  property,  levied  upon,  over  and  above  the 
amount  sufficient  to  satisfy  its  senior  execution  of  February 
14th. 

It  is  fm'ther  objected  to  the  order  of  distribution  made  by 
the  Circuit  Court,  that  the  Everingham  judgment  for  $5,077.77 
was  a  judgment  upon  which  he  was  entitled  to  receive  a  pro 
rata  share  of  the  fuod  derived  from  the  sale  of  the  personalty. 
Appellant  bases  his  claim  in  this  regard  upon  two  grounds. 
One  is,  that  Sec.  37  of  the  Attachment  Act,  without  any  am- 
biguity of  language,  provides  in  express  terms: 

'*  All  judgments  in  attachment  against  the  same  defendant, 
returnable  at  the  same  term,  and  all  judgments  in  suits  by 
summons,  capias  or  attachment  against  such  defendant,  recov- 
ered at  that  term,  or  at  the  term  when  the  judgment  in  the 
first  attachment  upon  which  judgment  shall  be  recovered  is 
rendered,  shall  share  j?ro  rata^  according  to  the  amount  of  the 
several  judgments,  in  the  proceeds  of  the  property  attached, 
either  in  the  hands  of  a  garnishee  or  otherwise." 

The  other  ground  relied  upon  is,  that  Everlngham  held  the 
note  upon  which  the  $5,077.77  judgment  was  rendered  as 
collateral  security  for  the  James  R.  Butters  indebtedness  to 
him,  and  that  he  should  be  permitted  to  enjoy  the  benefit  of 
the  right  for  which  he  contracted,  to  pursue  both  his  remedies 
until  tlie  amount  actually  due  him  is  paid;  and  that  otherwise 
the  security  which  he  supposed  he  obtained  is  rendered  nu. 
gatory,  and  the  judgment  which  he  holds  as  security  is  declared 
canceled. 

Sec.  41  of  the  Attachment  Act  provides  that  the  act  shall 
be  construed  in  all  courts  in  the  most  liberal  manner  for  the 
detection  of  fraud.  In  H.  &  St  J.  E.  R  Co.  v.  Crane,  102 
111.  24:9,  it  was  held  that  our  statute  relating  to  attiichments, 
from  its  provisions  and  the  soirit  of  the  whole  act,  is  entitled 
to  and  should  receive  a  liberal  and  not  a  strict  construction. 
It  is  plainly  the  intention  and  policy  of  the  statute  that  all 
creditors  who  avail  themselves  of  the  right  given  to  partici- 
pate in  the  proceeds  of  the  property  attached  by  recovering 
judgment  in  conformity  with  the  requirements  of  the  statute 
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shall  be  ])laccd  apou  an  equality,  and  that  the  proceeds  of  the 
property  attached  shall  be  distributed  among  them  equally 
and  impartially  in  proportion  to  the  amounts  of  their  respect- 
ive debts. 

There  was  but  one  indebtedness  due  from  James  JR.  Butters 
to  appellant,  and  that  was  merged  in  the  judgment  of  $5,420, 
and  the  order  of  distribution  made  by  the  court  directed  that 
such  judgiiiont  should  receive  its  pro  rata  share  of  the  residue 
of  the  fund  left  after  paying  off  tlie  execution  which  was  a 
prior  lieil  ujwn  the  fund.  The  judgment  of  $5,077.77  against 
William  Butters  and  James  K.  Butters  was  a  mere  collateral 
security  for  the  judgment  against  James  R.  Butters  alone. 
The  security  it  afforded  consisted  in  the  liability  it  imposed 
upon  William  Butters  for  the  payment  of  the  debt  of  James 
R.  Butters.  In  respect  to  James  R.  Butters  it  w^as  but  a  sec- 
ond judgment  for  the  same  debt.  It  would  be  a  plain  evasion 
of  the  intendment  of  the  statute  and  a  fraud  and  wrong  uiwn 
the  rights  of  otlier  creditors,  if  one  creditor  should  be  allowed 
to  recover  separate  judgments  against  the  common  debtor, 
upon  divers  evidences  held  for  one  and  the  same  debt,  and 
then  be  ])ermitted  to  receive  a  jpw  rata  dividend  ujx)n  each  of 
such  judgments.  Such  an  interpretation  of  the  statute  would 
be  a  proliiicsource  of  fraud  and  injustice,  and  would  render 
ino{)erative  the  legislative  intention.  We  think  the  order  of 
the  court  in  the  premises  was  right.  We  find  no  error  in  the 
record,  and  the  judgment  will  bo  affirmed. 

Judgment  affirmed. 


The  City  of  Elgin 

V. 

Smith  Hoag. 


Mufiinpnl  Corporafhnft^Da  mages  for  Flooding  Plainiiff^s  Premises — 
Instructions — Endent.  — New  Trial, 

In  an  action  against  a  municipal  corporation  to  recover  dama^en  for  floorl- 
ding  the  I'iaintiff's  house  and  premises,  it  is  held:    That  an   instiuctiun 
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need  nofc  contain  an  hypothesis  which  is  not  raised  by  the  evidence;  that  an 
instruction  asked  by  the  defendant,  touching  the  contamination  of  the  water, 
was  properly  refused;  that  the  verdict  for  the  olaintiif  is  supported  by  the 
evidence:  and  that  the  newly  discovered  evidence,  being  merely  cumulative, 
is  not  sufficient  ground  for  a  new  trial. 

[Opinion  filed  January  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAo  G.  Wilson,  Judge,  presiding. 

Messrs.  F.  W.  Joslyk,  City  Attorney,  and  E.  M.  Iebland, 
for  appellant. 

Messrs.  Botsfobd  &  Wayne,  for  appellee. 

Baker,  J.  This  is  an  appeal  by  the  City  of  Elgin-  from  a 
judgment  of  the  Circuit  Court  of  Kane  County  for  $300 
damages,  rendered  in  an  action  on  the  case  prosecuted  against 
it  by  Smith  floag,  for  flooding  and  injuring  his  house  and 
premises,  by  collecting  large  quantities  of  unusuaf  and  unnat- 
ural surface  water  and  conducting  it  by  means  of  ditches  and 
sewer  into  his  premises,  thereby  undermining  the  foundations 
of  his  building  and  otherwise  injuring  the  premises. 

There  are  four  grounds  upon  which  a  reversal  is  claimed. 
The  first  instruction  for  the  plaintiff  below  is  as  follows: 

''If  the  jury  believe  from  the  evidence  that  after  the  plaint- 
iff's purchase  of  the  lot  in  question  he  constructed  a  water- 
shoot  or  box  over  his  premises,  which  was  of  sufficient  capacity 
to  protect  his  building  and  premises  from  being  flooded  and 
damaged  by  water,  which  flowed  through  the  sewer  which 
terminated  at  the  west  line  of  his  lot,  but  that  subsequently  to 
such  purchase  and  construction  of  such  water-shoot  or  box, 
the  defendant,  in  improving  or  changing  the  grade  of  its 
streets^  altered  and  diverted  the  usual  and  natural  watercourses 
thereon  and  over  them,  so  that  thereby  increased  and  unnat- 
ural quantities  of  surface  water,  not  accustomed  to  flow  upon 
the  plaintiff's  premises,  was  flown  over  and  upon  the  same,  and 
which  damaged  his  building  and  premises,  then  he  is  entitled 
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to  recover  in  this  action  damages,  if  an^,  the  proof  shows  he 
sustained  in  consequence  of  such  increased  and  unnatural  flow." 

It  is  objected  to  this  insti'uction  that,  although  the  water- 
shoot  or  box  when  first  constructed  may  have  been  amply  suf- 
ficient to  protect  tlie  building  and  premises,  yet  it  may  well 
have  rotted  or  been  taken  away  during  the  nearly  ten  years 
tliat  have  elapsed  since  it  was  placed  there.  Sufiice  it  to  say 
that  if,  as  matter  of  fact,  it  had  been  removed  or  was  rotted, 
then  appellant  should  have  introduced  testimony  to  establish 
such  fact.  The  instruction  was  based  upon  the  evidence  that 
was  before  the  jury,  and  was  not  erroneous. 

It  is  also  complained  that  the  court  refused  one  of  the 
instructions  asked  by  a])pellant.  That  instruction  was  as  fol- 
lows: 

'^The  City  of  Elgin  is  not  liable  in  this  action  for  any  unfa- 
vorable effect  upon  the  quality  of  water  in  the  creek,  of  which 
testimony  has  been  given  in  this  case,  occasioned  by  reason  of 
any  privies  or  barns  being  placed  on  or  near  said  creek,  or  by 
reason  of  any  waste  being  dit^charged  into  the  same  from  the 
packing  factory,  unless  the  jury  believe  from  the  evidence, 
that  such  privies  or  barns  were  so  placed,  or  such  water  dis- 
charged, under  the  direction  of  said  city,  or  its  officers  having 
charge  of  such  matters,  or  with  its  express  ratification  and 
consent." 

Tlie  gfecond  count  of  the  declaration  alleges  that  the  defend- 
ant concentrated,  directed  and  augmented  the  flow  of  the  sur- 
face water  into  unusual  and  unnatural  channels,  and  conducted 
the  same  into  and  upon  the  premises  of  the  plaintiff,  such  sur- 
face water  then  and  there  being  rendered  foul,  noxious  and 
loatliporae  by  carrying  the  drainage  from  numerous  privies, 
cesspools,  pig  styes  and  barnyards  along  and  in  its  courses,  so 
that  the  same  was  spread  out  over  and  upon  the  said  premises 
of  plaintiff.  Plainly  the  city  would  not  have  been  liable  for 
any  ill  effects  produced  by  the  contamination  of  the  waters  of 
the  original  and  natural  brook  by  third  parties,  without  such 
contamination  was  by  its  direction,  or  with  its  consent,  or  had 
been  notified  of  it.  But  the  evidence  tends  to  prove  that 
plaintiff  constructed  a  closed  box  sewer  through  his  lot,  sutfi- 
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cient  in  capacity  for  the  ordinary  and  usnal  water  of  the  nat- 
ural stream  and  for  all  natural  drainage  purposes,  and  that  bTit 
for  the  increased  and  unaccustomed  water  conducted  to  it  by 
the  city  through  tlie  sewer  across  State  Street,  such  box  sewer, 
which  extended  from  the  mouth  of  the  city  sewer  at  State 
Street,  would  liave  carried  the  water  over  plaintiflE's  lot  with- 
out harm  to  his  building  and  premises,  and  without  spreading 
out  upon  his  lot  and  in  the  basement  of  his  building,  and  ren- 
dering them  foul,  unwholesome  and  offensive.  If  the.  addi- 
tional water  caused  the  bursting  and  overflow  of  the  water 
box,  and  thereby  the  basement  and  lot  were  flooded,  and  cov- 
ered with  the  filth  and  slush  contained  in  the  mixture  com- 
posed of  both  the  ordinary  and  the  unusual  water,  then  the 
foul,  noxious  and  unwholesome  character  of  such  compound 
was  a  proper  element,  under  the  declaration,  to  bcconsidered 
by  the  jury. 

It  may  be  that  the  instruction  in  question  would  have  been 
good  enough  law  under  the  circumstances  of  many  cases,  but 
in  this  case  it  would  virtually  have  excluded  from  the  jury  a 
matter  proper  for  their  consideration.  There  was  no  error  in 
refusing  it 

We  are  asked  to  reverse  the  judgment  on  the  ground  the 
verdict  was  against  the  weight  of  the  evidence.  There  were 
many  witnesses  examined  at  the  trial,  and  the  evidence  was 
conflicting. 

To  quite  an  extent  the  matters  at  issue  called  for  the  opin- 
ions and  judgments  of  the  witnesses,  and  there  was  very  con- 
siderable diversity  therein.  It  would  be  useless  to  discuss  the 
particular  facts  of  the  case.  We  have  examined  the  testi- 
mony and  are  unable  to  hold  that  it  would  justify  us  in  setting 
aside  a  verdict  of  a  jury  which  has  passed  the  scrutiny  of  a 
circuit  judge  and  been  approved. 

The  newly  discovered  evidence  stated  in  the  aflldavits  filed 
with  the  motion  for  a  new  trial  was  merely  cumulative,  and 
the  trial  judge  properly  refused  to  give  a  new  trial  on  that 
ground. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
afl[u*med« 

Judgment  affirmed. 
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C.  AuLTMAN  &  Company 

V. 

Franklin  Connor. 

liegotiohU  Tnfttt'umenfB — Action  an  Note — Accord  and  Satirfacfion — 
Plea  of  Nul  Tiel  Corporation — Presumption  qf  Payment — Instructions, 

1.  In  an  action  brought  by  a  corporation  on  a  promissory  note,  it  is  held: 
That  the  issue  of  an  accord  and  satisfaction,  which  is  the  real  and  substantial 
matter  in  controversy,  was  not  fairly  presented  to  the  jury;  that  the  defense 
made  on  the  plea  of  nul  tiel  corporation  probably  misled  the  jury;  and  that 
certain  of  the  instructions  were  misleading. 

2.  The  presumption  of  payment  of  a  promissory  note  does  not  arise 
upon  a  failure  to  make  a  demand  at  maturity,  or  within  any  period  of  time 
thereafter  less  than  that  fixed  by  the  Statute  of  Limitations. 

8.  An  instruction  which  singles  out  certain  circumstances  in  evidence 
and  ignores  others,  is  improper. 

4.  Words  or  terms  from  a  foreign  languaire  should  not  be  used  in  an 
instruction  without  fully  explaining  their  meaning,  unless  such  words  are 
in  common  use  among  the  people. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  County  Court  of  Peoria  County;  the 
Hon.  Lawrence  W.  James,  Judge,  presiding. 

Messrs.  Cbatty  Brothers  and  Fuller  &  Gallup,  for  appel- 
lants. 

Messrs.  Muckle  &  Whiting,  for  appellee. 

Baker,  J.  This  suit  was  by  C.  Aultman  &  Company,  claim- 
ing to  bo  a  corporation  under  the  laws  of  the  State  of  Ohio, 
against  Franklin  Connor,  upon  a  promissory  note  for  $139, 
dated  November  9,  1875,  and  due  on  or  before  the  first  day 
of  January,  1877;  said  note  having  been  executed  by  said 
Connor  and  one  Henry  Yanarsdall,  jointly.  The  pleas  inter- 
posed were  non  assumpsit,  nul  tiel  corporation,  payment,  and 
accord  and  satisfaction.  The  verdict  and  judgment  were  for 
Connor,  defendant  below  and  appellee  here. 
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To  6aj  the  very  least,  it  is  extremely  doubtful  if  the  evi- 
dence at  the  trial  would  have  justified  the  jury  in  finding 
there  had  been  an  accord  and  satisfaction  of  the  note,  and 
would  sufficiently  have  sustained  a  verdict  for  appellee  upon 
that  ground. 

It  is  plain,  however,  from  the  record,  that  the  issue  of 
accord  and  satisfaction,  which  is  the  real  and  substantial  mat- 
ter in  controversy  in  this  suit,  was  not  fairly  presented  to  the 
jury.  In  view  of  the  instructions  given  on  the  trial,  appellee 
virtually  admits  this,  and  concedes  the  assignment  of  error 
that  the  court  below  erred  in  refusing  a  new  trial,  when  he 
says,  in  his  brief:  "We  think  a  coii^orate  existence  de  facto  of 
C.  Aultman  &  Company  clearly  established,  and  if  this  were 
the  only  question  to  be  determined  by  the  jury,  they  would 
have  found  no  difficulty  in  finding,  under  the  evidence  and 
instructions  of  the  court,  the  corporate  existence  of  appellant." 
After  thus  yielding  the  point  of  the  corporate  existence  of 
C.  Aultman  &  Company  he  claims  the  conclusion  of  the  jury 
was  based  upon  the  plea  of  accord  and  satisfaction,  and  argues 
at  considerable  length  the  testimony  tending  to  sustain  such 
plea,  and  urges  that,  as  the  questions  were  all  questions  of  fact, 
this  court  would  not  i-everse  the  verdict  of  the  jury,  there 
being  a  conflict  of  evidence,  "  even  though  it  might  be  against 
the  weight  of  the  evidence,  without  it  is  apparent  that  the 
jury  have  been  actuated  by  passions  or  prejudice."  It  seems 
from  the  record  that  appellee  at  the  trial  made  his  principal 
defense  under  the  plea  of  nul  tiel  corporation^  and  that  it  is 
most  probable,  in  view  of  the  evidence  and  the  instructions  of 
the  court,  that  the  verdict  of  the  jury  was  predicated  upon 
that  plea.  Six  out  of  the  nine  instructions  given  at  the  request 
of  appellee  had  reference  only  to  the  issue  formed  upon  the 
plea  denying  the  corporate  existence  oi  the  plaintiff.  It 
would  be  unjust  that  appellee  should  gain  his  case  before  the 
jury  upon  one  issue,  and  then  be  allowed  to  gain  his  case  here, 
upon  the  ground  the  jury  had  found  a  wholly  different  issue 
in  his  favor. 

The  5th,  6th,  7th,  8th  and  9th  instructions  for  appellee  were 
objectionable  and  were  well   calculated  to,  and  probable  did, 
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mystify  and  mislead  the  jury,  on  acconnt  of  the  freqnent 
repetition  of,  and  changes  rnng  upon  the  expressions  '^  cor- 
poration dejure^^  and  "corporation  de  fdcto^'^  In  this  State 
legal  proceedings  are  required  to  be  in  the  English  language, 
and  in  the  administration  of  justice  it  is,  perhaps,  of  as  much 
importance  that  this  requirement  should  be  observed  in  tlie 
instructions  of  the  court  to  the  jury,  as  in  any  other  part  of 
the  procedure  of  the  courts.  There  is  no  presumption  of 
eiUier  law  or  fact  that  jurors  are  either  versed  in  the  La: in 
language,  or  are  acquainted  with  the  meaning  of  the  law 
terms  or  maxims  of  the  law  that  are  derived  from  and  ex- 
pressed in  a  foreign  language,  no  matter  how  familiar  such 
terms  and  maxims  may  be  to  members  of  the  bar  who  liave 
made  the  science  of  the  law  a  special  study.  In  saying  this 
we  disclaim  any  intention  of  holding,  or  even  intimating,  that 
the  mere  use  of  a  Latin  word  or  law  term  in  an  instruction 
will  render  it  erroneous.  But  such  words  or  terms,  unless 
they  are  in  general  use  among  common  people,  should  not  be 
so  used  without  fully  explaining  their  signification  to  the  jury, 
and  e -specially  should  this  be  done  when  the  manner  in  which 
such  words  or  terms  are  used,  and  the  prominence  given  them, 
makes  them  the  very  gist  of  the  instructions.  Instructions 
should  not  be  unintelligible  to  the  jury,  or  obscure,  or  difficult 
of  being  understood  by  them.     Moshier  v.  Kitchell,  87  111.  18. 

The  5th  instruction  was  erroneous  on  the  further  ground 
that  it  singled  out  certain  circumstances  of  proof,  at  the  same 
time  wholly  ignoring  other  circumstances  in  evidence,  and 
among  these  latter  the  very  salient  fact  that  the  laws  of  the 
State  of  Ohio  authorized  the  formation  of  corporations,  such 
as  C.  Auitman  &  Company  claimed  to  be,  and  then  told  the 
jury  that  "such  facts  alone  would  not  make  them  a  corpora- 
tion eitlier  de  jure  or  de  fdcto^  This  mode  of  instructing 
juries  has  time  and  again  been  held  to  be  improper. 

The  3d  instruction  for  appellee  told  the  jury  that  if  they 
believed  from  the  evidence  that  from  the  time  when  it  is 
claimed  the  note  was  paid  until  about  the  commencement  of 
the  suit  the  plaintiff  made  no  demands  on  the  makers  of  the 
note  for  payment  and  took  no  steps  to  collect  the  same,  then 
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snch  facts  were  proper  for  consideration  in  determining 
whether  the  note  was  paid.  This  was  clearly  erroneous.  In 
the  lirst  place  there  is  no  presumption  of  payment  arising  out 
of  the  mere  fact  the  payee  of  a  note  does  not  sue  or  demand 
payment  at  maturity,  or  withm  any  period  of  time  thereafter 
less  than  that  fixed  by  the  Statute  of  Limitations  as  a  bar. 
Such  presumption  only  arises  when  the  bar  of  the  statute  can 
be  interposed.  In  the  second  place,  undue  prominence  was 
given  by  the  instruction  to  a  slight  and  wholly  inconclusive  cir- 
cumstance. 

For  the  errors  indicated  herein  the  judgment  is  reversed 
and  the  cause  remanded. 

He  versed  and  remanded. 


The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

Edward  R.  Allen,  Survivor,  etc. 

Admlmstration — Action  of  Deht  on  Admmhfrator's  Bond — Accounts — 
Alloicanee  to  Administrator — InstrucAions — Error  without  Prejudice, 

In  an  action  of  debt  on  an  administrator's  bond,  charging  a  devastavit 
of  a  portion  of  the  estate,  it  is  held:  That  there  is  no  warrant  of  law  for 
allowing  an  administrator,  as  compensation  for  his  services,  a  sum  exceed- 
ing six  per  cent,  on  the  amount  of  the  personal  estate;  that  certain  of  the 
instructions  were  erroneous;  and  that  the  recovery  of  a  certain  judgment 
against  the  estate  had  taken  that  amount  out  of  the  administration. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Chablbs 
Kbllum,  Judge,  presiding. 

Mr.  Samuel  Alschuleb,  for  appellant. 

Mr.  Charles  Whbaton,  for  appellee. 

You  XXY  42 
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Lacey,  J.  This  was  an  action  of  debt  commenced  by  the 
appellant  against  the  a[ipellee,  secnrity  on  the  administrator's 
bond  of  Otto  Groch,  deceased,  administrator  of  the  estate  of 
Robert  Groch,  deceat^ed,  dated  August  15,1871.  The  declara- 
tions shows  that  Otto  Groch  continued  to  act  as  administrator 
till  May  20,  1873,  when  the  said  administrator  died,  he  being 
a  non-resident  of  the  State  of  Illinois. 

It  is  sought  by  the  declaration  and  proof  to  charge  the  said 
administrator  with  a  devastavit  of  a  portion  of  the  estate,  to 
the  injury  of  Michael  Stenger  for  whose  use  the  suit  is  brought, 
he  being  a  decretal  creditor  of  the  estate  by  decree  in  the 
City  Court  of  Aurora,  Kane  County,  Illinois,  in  the  sum  of 
?9,0iM)  (reduced  by  credits  to  81,500)  and  costs,  which,  on  the 
4th  March,  1875,  was  tiled  in  the  oflice  of  the  Kane  County 
Court,  as  of  seventh  class  claims,  to  be  paid  in  due  course  of 
administi'ation,  and  to  hold  the  appellee,  his  surety,  responsi- 
ble for  the  loss. 

It  appears  that  appellee  on  the  death  of  the  said  Otto 
Groch  was  duly  appointed  administrator  d^  hoiiw  noji  of  the 
said  estate  of  Robert  Groch,  deceased,  and  was  made  a  party 
to  the  suit  of  foreclosure  of  said  Stenger  in  the  said  Court  of 
Common  Pleas,  in  said  City  Court  above  alluded  to.  There  was 
a  plea  of  the  general  issue  and  an  agreement  that  all  defenses 
miglit  be  introduced  in  evidence  thereunder.  There  was  a 
trial  by  jury  and  verdict  for  the  appellee  and  judgment  on  the 
verdict  and  this  aj)|)eal  is  taken  seeking  to  reverse  such  judg- 
ment This  case  was  in  this  court  before,  rej^orted  in  8  111. 
App.  17.  The  case  has  also  been  to  the  Supreme  Court,  80 
111.  16i). 

It  will  probably  make  the  points  really  in  issue  in  this  case 
plainer  and  more  easily  understood  to  refer  to  the  state  of  the 
accounts. 

First,  the  appellant  seeks  to  charge  the  administrator.  Otto 
Groch,  as  follows:  Sale  bill  of  personal  property  of  the  estate 
$1,730.07;  accounts  collected  for  brick  and  lime  belonging  to 
the  estate  of  Robert  Grocli  a  total  sum  of  $888.42,  making  a 
total  of  $2,018.49.  To  off  set  this  account  the  appellee  claims 
credit  for  $500  collected  by  Stenger  in  suit  for  money  wrong- 
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fully  received  for  brick  on  which  the  latter  had  a  mortgage 
lien;  balance  of  money  received  by  appellee  as  administrator 
de  bonis  non  $1,039.85;  by  money  paid  out  by  Otto  Groch 
hiraselfj  $530;  by  money  paid  by  Otto  Groch  per  appellee, 
$355.75;  by  services  as  administrator,  $125,  making  a  total  of 
$2,550.60;  thus  leaving  a  small  balance  in  appellant's  favor  of 
$67.69. 

But  the  administrator  disputes  certain  of  the  appellee's 
items  of  set  off.  First,  claims  that  the  item  said  to  have  been 
paid  by  Otto  Groch  by  the  hands  of  appellee,  $355.75,  is  too 
large  by  $210;  challenges  also  about  $79.10  of  the  items  paid 
out  by  Otto  Groch  for  traveling  expenses  and  to  certain  per- 
sons— Cassidy,  O'Connor  and  Cflems.  If  these  items  of  the 
appellee's  account  were  stricken  out,  then  the  balance  appar- 
ently recoverable  would  be  $356.79.  This  is  liable  to  reduc- 
tion, and  it  is  strenuously  contended  for  by  appellee  in  the 
account  said  to  have  been  collected  by  Otto  from  Tarble  and 
Gillett  on  brick  account  of  $125.70,  appellee  insisting  that  the 
Tarble  and  Gillett  accounts  were  for  the  same  thing,  and  that 
only  $50  was  paid  by  Tarble. 

If  the  jury  should  so  find,  then  the  claim  of  plaintiff  would 
be  reduced  $75.70,  and,  if  the  $79.10  should  not  be  deducted, 
to  $201.94,  and  if  the  appellee  should,  by  receipts  or  evidence, 
show  that  the  $210  claimed  to  have  been  by  Otto  of  the  money 
received  back  from  the  appellee,  then  there  would  remain 
nothing  due.  But  these  questions  should  be  passed  on  by  the 
jury  without  being  wrongly  directed  as  to  other  matters  which 
were  liable  to  defeat  the  appellant's  cause  of  action,  even  if  he 
succeeded  on  the  disputed  claims  above  set  forth.  What  were 
these?  The  first  was  the  claim  that  the  administrator,  Otto 
Groch,  was  entitled  to  the  sum  of  $300  or  $400  for  a  reasona- 
ble compensation  for  time  and  labor  honestly  and  necessarily 
devoted  to  the  business  of  settling  up  the  estate,  in  addition 
to  all  his  other  reasonable  and  proper  charges  in  so  doing,  and 
so  the  court  instructed  the  jury  on  the  part  of  appellee,  if  the 
jury  believe,  from  the  evidence  in  this  case,  that  the  charge 
of  $300  or  $400  was  reasonable.  Thus  the  9th  instruction 
was  erroneous  and  contrary  to  the  provisions  of  the  statute. 
Gross  Statute  18T2,  Chap.  109,  Sec.  74. 
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There  is  no  warrant  of  law  for  allowing  an  administrator  as 
compensation  for  bis  services  a  sum  exceeding  six  per  cent  on 
the  amount  of  the  personal  estate.  So  held  in  Askew  v.  Hud- 
gens,  99  111.  468;  Hough  v.  Harvey,  71  111.  72.  It  is  not  se- 
riously contended  by  counsel  for  appellee  that  the  instruction 
was  correct,  but  it  is  insisted  that  it  could  do  no  harm,  as  the 
appellee  must  have  succeeded  at  all  events.  We  are  not  con- 
vinced that  he  would,  had  it  not  been  for  this  and  other  erro. 
neons  instructions. 

The  second  claim  set  up  by  the  appellee  was,  that  the  entire 
account  sought  to  be  charged  a  jrainst  Otto  for  brick  should  be 
deducted  from  the  debtor  side  of -the  account,  notwithstanding 
Stengor  only  recovered  a  judgment  against  appellee  as  admin- 
istrator de  honia  noji  of  the  estate  for  $500,  though  the  entire 
account  might  exceed  that  sum ;  and  also  it  is  insisted  that  son)e 
of  the  items  proved  showed  that  the  amount  received  <^n 
them  was  for  brick  and  lime,  without  distinguishing  how 
much  was  for  the  one  and  how  much  was  for  the  other;  tlie 
entire  item  should  be  rejected. 

The  court  below  instructed  tlie  jury  to  the  same  effect. 

These  instructions  were  4,  5,  10  and  15  given  for  appellee 
and  were  erroneous.  The  Supreme  Court  fully  settled  that 
question  in  this  case,  86  111.  166.  The  court  below  should 
have  obeyed  the  opinion  of  the  Supreme  Court  as  there  ex- 
pressed. 

There  it  was  decided  that  the  issues  in  the  case  of  Stensrer 
against  Allen  in  which  $500  was  recovered  for  brick  converted, 
on  which  he  had  a  lien,  were  not  the  same  as  in  this  caj-e, 
neither  were  the  parties.  There  seems  to  be  great  confusion 
about  the  effect  that  judgment  should  have  on  the  issues  in  this 
case. 

It  appears  that  Michael  Stenger,  during  the  life  of  Eobert 
Groch,  and  at  his  death,  held  a  chattel  mortgage  on  the  brick, 
the  accounts  for  which  were  collected  by  Otto  Groch,  admin- 
istrator. That  the  mortgagor  claimed  the  money  arising  from 
the  sale  of  the  brick  belonging  to  him,  or  at  least  that  he  had 
a  lien  on  it  ahead  of  all  creditors  of  Robert's  estate.  He  in- 
stituted suit  and  recovered  judgment  against  the  appellee,  the 
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then  administi'ator,  for  $500.  Allen,  the  appellee,  afterward 
paid  it  This  recovery  had  the  effect  to  take  that  much  out 
of  the  administratiou  of  the  estate,  as  though  it  had  never 
been  in  the  administration. 

Though  the  administrator  still  hold  the  money  for  the  pay- 
ment of  Stenger's  judgment  he  did  it  in  the  capacity  of 
trustee  for  him  and  not  as  administrator.  Hence  this  $500 
should  be  deducted  from  the  account  of  Otto.  He  should  not 
be  charged  with  it,  neither  should  appellee  be  credited  with 
it  in  his  account  as  money  received  by  him  from  the  former 
administrator  and  not  wasted  as  money  of  the  estate.  It 
should  be  laid  out  of  the  reckoning  as  to  both  sides.  It  was 
in  no  legal  sense  money  of  the  estate  for  any  purpose,  other 
than  to  pay  it  to  Stenger.  Stenger  being  bound  by  the  amount 
of  the  judgment  could  never  claim  any  more  on  account  of 
his  mortgage  on  the  brick.  If,  fortunately,  the  administrator 
received  any  more  money  on  the  accounts  for  brick  sold  than 
8500,  the  amount  recovered,  who  would  that  money  belong 
to — the  administrator  in  person  or  to  him  as  administrator? 
Clearly  to  the  estate.  The  parties  who  paid  in  the  money  are 
not  claiming  it,  nor  could  they;  for  they  got  value  received 
for  it.  Why,  then,  should  it  be  so  blended  with  the  accoiint 
for  lime  as  to  have  the  effect  to  relieve  the  administrator 
from  accounting  for  money  received  by  him  upon  which 
Stenger  never  had  any  claim? 

Whatever  Stenger  did  not  take  out  of  the  hands  of  the  ad- 
ministrator by  means  of  the  suit,  would  and  ought  to  remain 
there  and  be  used  for  the  beneiit  of  the  estate.  The  Stenger 
judgment  only  estops  the  administrator  from  disputing  the 
validity  of  the  judgment,  and  the  question  as  to  whether  the 
appellants  could  dispute  its  validity  in  this  case  does  notarise, 
as  they  are  not  seeking  to  do  so.  It  is  only  a  shield  in  favor 
of  appellee  to  the  amount  recovered,  and  nothing  more. 
These  instructions  compelled  the  jury  to  wrongfully  reject 
about  $169  of  the  account  received  by  the  administrator  fur 
brick  and  lime  from  the  charges  against  him  where  the  amount 
of  each  could  not  be  distinguished. 

It  appears  from  the  evidence  that  the  appellee,  at  the  time 
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he  signed  Otto  Groch's  bood,  required  all  the  estate  money  to 
be  deposited  in  a  bank  to  his  credit,  as  a  condition  of  going  on 
the  bond.  And  it  is  agreed  bj  counsel  that  $1,895.60  was 
60  deposited.  This  amount  is  entitled  to  the  following  credits, 
for  the  purpose  only  of  showing  how  much  went  into  the 
hands  of  the  administrator  de  loiiis  non^  and  as  a  consequence 
not  devastated  by  Otto,  to  wit: 

First,  the  $500  Stenger  judgment;  second,  $355.75,  paid 
out  to  and  for  the  benefit  of  Otto  and  the  order  of  Brown,  his 

attorney. 

ft 

That  leaves  $1,039.85  in  the  hands  of  appellee,  of  which 
there  is  no  controversy. 

But  this  would  leave  Otto  to  account  for,  in  some  way, 
the  sum  of  $210,  that  was  paid  directly  back  to  him  by  appel- 
lee, the  custodian,  the  same  as  he  should  do  for  any  moneys 
never  paid  into  the  iiands  of  the  custodian  or  other  payments 
by  him  for  which  credits  are  claimed.  The  paying  over  to 
the  custodian  and  receiving  it  back  could  make  no  diflFerence. 
.  We  can  not  see  the  object  the  appellant  could  have  in  intro- 
ducing in  evidence  therej>ort8  of  the  administrator  rfd  honh 
non^  showing  that  he  charged  himself  with  $1,136  from  the 
former  administrator,  as  that  would  increase  the  amount  not 
devastated  nearly  $100  to  their  disadvantage.  If  with  the 
view  of  deducting  the  $500  judgment  from  that  amount,  it 
would  not  be  permissible  under  the  evidence,  for  evidently  that 
had  already  been  taken  out.  As  the  ruling  out  the  offered 
evidence  did  not  injure,  but  benefited  appellants,  it  can  not  be 
assigned  for  error,  even  if  otherwise  competent.  The  brick 
money  represented  in  the  judgment  never  belonged  to  the 
estate  and  it  is  not  to  be  presumed  that  the  administrator  would 
charge  himself  with  it. 

As  to  the  question  of  the  sufficiency  of  the  evidence  on  the 
issues  indicated  we  will  simply  say  that  it  is  a  question  for  the 
court  below  and  the  jury. 

Judgment  reversed  and  cause  remanded. 

Meversed  and  remanded. 
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ACCORD  AND  SATISFACTION. 

1.  In  an  action  brought  by  a  corporation  on  a  promis^sory  note,  it  is 
'  held:  That  the  issue  of  an  accord  and  satisfaction,  which  is  the  real 
and  substantial  matter  in  controversy,  was  not  fairly  presented  to  the 
jury;  that  the  defense  made  on  the  plea  of  nul  tiel  corporation  proba- 
bly misled  the  jury;  and  that  certain  of  the  instructions  were  mislead- 
ing.    Aultman  e^  Co.  v.  Conner,  654 

ACTIONS — See  Breach  of  Promise  op  Markiage;  Bonds,  2;  Commis- 
sion Mekchants,  2;  Master  and  Servant,  1;  pRiNCirAL  and 
Surety,  4;  Real  Property,  1,  2. 

ADMINISTRATION. 

1,  In  a  proceeding  by  a  father  to  recover  agiiinst  his  son's  estate  the 
value  of  services  rendered  by  him  as  a  clerk,  it  is  held:  That  the  evi- 
dence sustains  the  finding  and  the  judgoiont  for  the  plaintiff;  that  a 
mutual  understanding  between  the  two  was  tantamount  to  an  agree- 
ment; and  that  it  was  proper  for  the  claimant  to  increase  his  demand 
in  the  Circuit  Court,  if  he  thought  he  had  before  underestimated  the 
value  of  his  services.     Kirhpatrick  v.  Helnton,  127 

2.  In  an  action  of  debt  on  an  administrator's  bond,  charging  a 
devastavit  of  a  portion  of  the  estate,  it  is  held:  That  there  is  no  war- 
rant of  law  for  allowing  an  administrator,  as  compensation  for  his  serv- 
ices, a  sum  exceeding  six  per  cent,  on  the  amount  of  the  personal 
estate;  that  certain  of  the  instructions  were  erroneous;  and  that  the 
recovery  of  a  certain  judgment  ag^iinst  the  estate  had  taken  that 
amount  out  of  the  administration.     People  v.  Allen^  657 

AGENCY — See  Appeal  and  Error,  8;  LANoiiORD  and  Tenant,  5;  Ma- 
licious Prosecution,  2;  Negotiable  Instruments,  4,  5;  Partner- 
ship, 3. 

1.  The  scope  of  an  agent^s  authority  may  be  shown  by  circumstances 
as  well  as  by  proof  of  express  authority.  It  includes  whatever  is  fairly 
implied  by  the  authority  expressly  given.     S.  E.  dt  P.  Co.  v.  Green. 

106 

2.  To  be  implied,  as  within  the  scope  of  the  authority  expressly 
jriven,  the  act  or  proceeding  must  be  of  itself  necessary,  usual  or  appro- 
priate to  the  end  expressly  contemplated  by  the  contract  of  agency,  or 
to  meet  an  exigency  naturally  arising  in  the  ordinary  course  of  the 
business  intrusted  to  the  agent.    Id.f  106 
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3.  Notice  to  an  agent  touching  the  subject-matter  of  his  r.gcnoy  U 
notice  to  the  principal.  This  rule  applies  where  the  agent  represent^* 
both  parties  at  the  same  time.    Bat/d  v.  Terkes,  528 

4.  In  the  case  presented,  it  is  held:  That  notice  to  the  »gent  was 
notice  to  his  principal ;  that  certain  instructions  were  erroneous,  and 
that  a  motion  to  strike  out  certain  portions  of  a  deposition  wherein  the 
witness  testified  to  entries  in  books  of  account,  which  he  did  not  make 
and  which  were  also  incompetent,  should  have  been  granted.    Id.,  528 

AMENDMENT-See  Practick.  4. 

APPEAL  AND  ERROR— See  Bills  of  Exckptionb;  Cuimixal  Law,  I; 
Drainage,  1;  Injunctions,  2;  Instructions;  Jurisdiction,  1,  6; 
Malicious  Prosfxjl'tion,  5;  Practice;  Set-opf,  5;  Trover,  1. 

1.  The  appellant  can  not  complain  that  evidence  offered  by  himself  and 
in  his  interest  was  improperly  admitted.     Montgomery  v.  Blacky       22 

2.  The  exclusion  of  competeni  evidence  is  not  a  suiticient  ground  for 
reversal,  if  its  admission  could  not  have  changed  the  result.  Royal  Inn. 
Co.T,  Boodhouse,  61 

8.  In  an  action  for  wages  it  is  held:  That  it  was  for  the  jury  to 
determine  whether  to  believe  the  plaintiff  or  defendant,  they  being  the 
only  witnesses;  that  there  is  no  substantial  error  in  the  inHructions 
and  that  the  verdict  is  not  vitiated  by  surplu:jage.    Fowler  v.  Peterson, 

81 

4.  U[)on  a  writ  of  error  to  review  an  interlocutory  decroe  awarding 
damages  upon  the  dissolution  of  a  temporary  injunction,  the  merits  of 
the  case  and  the  order  of  dissolution  are  not  involved.  Woerishoffer 
V.  L.  E.  dt  W.  Rv.  Co.,  84 

5.  Where  the  decree  finds  the  facts  and  the  evidence  is  not  preserveil 
in  the  record,  the  presumption  is  that  the  evidence  was  suflicient  to 
establish  the  facts  as  fuund.     Id.,  84 

6.  Where  the  question  involved  is  one  of  fact  and  the  evidence  is 
conflicting,  the  finding  of  the  jury  will  not  be  disturbed.  De  Witt  Co. 
Nat.  Bank  v.  Nixon,  158 

7.  An  objection  based  upon  an  alleged  variance  between  the  pleadings 
and  proofs,  ciin  not  be  first  raised  in  this  court.     Minor  v.  Reed,      176 

8.  An  order  finding  a  party  guilty  of  contempt  of  court,  and  direct- 
ing him  to  dismiss  a  suit  of  a  corporation  of  which  he  is  an  agent,  or 
show  cause  why  he  should  not  be  punished  for  failing  to  comply  with 
the  order,  is  merely  interlocutory  and  not  fin.d  for  purposes  of  review 
on  appeal  or  error.     Sereomh  v.  Catlin,  195 

9.  Upon  a  bill  filed  to  compel  the  assignment  and  delivery  by  the 
defendant  to  the  complainant  of  certain  shares  of  the  capital  stock  of  a 
corporation,  alleged  to  have  been  pledged  as  security  for  a  loan,  but 
which  the  defendant  claims  to  have  purchased,  thi«4  court  declines  to 
interfere  with  the  decree  dismissing  the  bill,  no  questions  of  law  being 
presented  and  there  being  a  sharp  conflict  of  evidence.  Travers  v. 
Leopold,  238 

10.  An  order  proviiling  for  the  custody  of  a  child,  entered  in  divorce 
proceedings,   upon  a  motion  to  dissolve  an  injunction  affecting  the 
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custody  of  the  child,  is  not  an  order  overruling  a  motion  to  dis.«olve  an 
injunction  or  enlarging  the  Bcope  of  an  injunction  order,  within  the 
meaning  of  the  Act  of  June  14,  1887,  providing  for  an  appeal  to  this 
court.     Cmier  v.  Carter,  242 

11.  Where  the  evidence  ie  conflicting  the  verdict  mu»t  be  held  to 
settle  the  question  of  fact  involved,  unless  it  clearly  appears  that  the 
verdict  is  the  result  of  mif^apprehension  or  of  passion  on  the  part  of  the 
jury.    Conrad  Seipp  Brewing  Co.  v.  Doody,  306 

12.  In  the  absence  of  a  complete  record  this  court  is  bound  to  in- 
dulge in  every  reasonable  presumption  in  favor  of  the  regularity  of  the 
proceedings  of  the  court  below.     Gordon  v.  Gordon ^  811 

13.  Before  a  complainant  can  challenge  the  propriety  of  a  decree 
dismissing  his  bill,  he  must  bring  the  bill  it^lf  before  the  court,  or  it 
will  be  presumed  iii  support  of  the  decree  that  no  meritorious  grounds 
for  relief  are  shown,     /d.,  811 

14.  This  court  declines  to  consider  a  motion  to  set  a^ide  a  decree,  as 
it  does  not  appear  to  have  been  made  at  the  term  at  which  the  decree 
was  entered  nor  that  it  was  ever  decided  by  the  court  below.    Id.,  311 

15.  It  seems  that  a  joinder  in  error  is  a  waiver  of  the  objection  that 
the  case  is  brought  before  this  court  by  appeal  instead  of  by  writ  of 
error.    DeBeukelaer  v.  People,  460 

16.  The  action  of  a  trial  court  in  giving  an  improper  instruction,  if 
properly  excepted  to  at  the  time,  may  be  assigned  for  error  in  an  appel- 
late court,  althou&rh  the  objt^ction  was  not  raised  in  the  motion  for  a 
new  trial.     Leyenhergerv.  Paul,  4^0 

17.  Where  the  evidence  is  sharply  conflicting  this  court  will  not  in- 
terfere with  the  verdict  of  the  jury.     McDermott  v.  Gabbing,  541 

18.  Where  the  defendant  proceeded  at  the  trial  on  the  theory  of  his 
liability,  if  the  plaintiff  proved  the  facts  afl  alleged  in  the  declaration, 
he  can  not  raise  the  question  of  his  liability  in  this  court.  C.  <^  A.  R. 
B-  Co.  V.  Connors,  561 

19.  An  objection  that  an  instruction  given  by  the  court  below  did 
not  sufHciently  guard  the  rights  of  the  appellant,  touching  a  question 
not  presented  by  his  instructions,  can  not  be  first  raised  in  this  court. 
Id.,  561 

20.  An  objection  to  instructions  which  are  not  copied  into  the  ab- 
stract can  not  be  considered  on  appeal.     Walker  v.  Uaughey,  135 

ARBITRATION. 

1.  It  is  the  duty  of  arbitrators  to  give  due  notice  to  the  parties  of 
the  time  and  place  of  hearing  before  proceeding  in  a  cause  submitted 
to  them.     Taylor  v.  Vessel  Owners'  Towing  Co.,  503 

2.  A  waiver  of  notice  by  a  party  to  an  arbitration  should  be  shown 
to  be  clear  and  unequivocal.  Where  it  is  set  up  aprainst  him  as  an  es- 
toppel that  others  appeared  for  him,  such  estoppel  must  be  clearly  estab- 
lished.    Id.,  ^  503 

3.  It  seems  that  notice  informally  given  by  an  adversary  is  insuflS- 
cient,  unless  the  party  receiving  it  appears  and  participates  iii  the  hear- 
ing without  objection.    Id.,  503 
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4.  Arbitrators  must  act  together  and  they  can  not  take  testimony 
(K'parutely,  unless  by  express  consent  of  the  parties  to  the  submission. 
/(/.,  503 

6.  An  award  will  be  sustained  where  only  irregrularities  are  urged 
against  it,  but  where  the  departure  from  governing  rules  is  such  as  to 
deprive  a  party  of  a  fair  opportunity  to  be  heard,  oi*  to  permit  a  hear- 
ing in  part  before  one  only  of  two  arbitratord  chosen,  the  award  will  be 
set  aside.    Id.,  503 

•  ARREST — See  Fai-sb  Imprisonment,  1,  2. 

• 

ATTACHMENT— See  Corporations,  4. 

1.  The  own(?r  of  property  is  not  deprived  of  dominion  over  it  by 
indebtedness,  or  even  by  insolvency.  He  may  exchange,  pledge  or  sell 
it  an<l  apply  the  proceeds,  in  his.  discretion,  to  hw  debts,  his  purchases 
or  maintenance,  even  though  he  thereby  places  it  beyond  the  reach  of 
creditors,  unless  it  is  done  with  the  fraudulent  intent  to  hinder  and  de- 
lay creditors.     Dempaey  v.  Bowen,  192 

2.  The  question  of  fraudulent  intent  is  always  one  of  fact  to  be  es- 
tablished by  extrinsic  proof,  and  fraud  is  not  to  be  presumed  when,  un- 
der the  evidence,  the  transaction  may  be  fairly  reconciled  with  honesty, 
nor  merely  because  the  attaching  creditors  have  been  hindered  and  de- 
layed in  the  collection  of  their  debts.     Id,,  192 

3.  In  the  case  presented,  it  is  held:  That  the  evidence  being  con- 
flicting the  instructions  should  have  been  accurate:  and  that  an  instruc- 
tion as  to  what  constitutes  a  fraudulent  conveyance,  was  erroneous. 
Id.,  192 

4.  Goods  stored  by  third  parties  in  a  warehouse,  upon  which  the 
warehouse  company  has  a  lien  for  ptorage,  are  not  subject  to  attachment 
for  the  company's  debts.     Hancheft  v.  First  Nat.  Bank,  274 

5.  Such  lieuH  being  personal  and  dependent  upon  possession  by  the 
lion-holder  are  incapable  of  assignment  either  by  voluntary  act  or  pro- 
ceedings iu  invifutn.  The  levy  of  an  attachment  by  terminating  the 
possession  of  the  lien-holder  terminates  the  lien.     Id..  274 

6.  The  law  protects  property  stored  in  public  warehouses  from  re- 
moval therefrom,  and  warehousemen  have  no  interest  in  property  »*o 
stored  which  is  subject  to  attachment.    Jrf.,  274 

7.  In  the  case  presented,  it  is  heJd:  That,  as  no  lien  was  obtained 
by  tlie  attachment,  there  was  no  lien  on  the  money  paid  for  storage  to 
the  Sheriff  on  the  property  to  be  attached;  and  that  there  was  no  neg- 
ligence on  the  part  of  the  Sheriff  in  failing  to  levy  on  the  mone'y  so 
collected.     Id.,  274 

8.  Where  one  of  several  creditors  has  recovered  separate  judgments 
against  the  common  debtor  upon  different  evidences  held  for  one  and  the 
same  debt,  he  is  entitled  to  receive  a  pro  rata  dividend  on  but  one  of 
such  judgments  out  of  the  proceeds  of  property  attached.  Everingham 
V.  Nat.  City  Bank  of  Ottawa,  631 

ATTORNEY'S  FEES— See  Railroads,  4. 
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BREACH  OF  PROMISE  OF  MARRIAGE. 

1.  Breach  of  promise  of  marriagd  and  defamation  of  character, 
being*  distinct  causes  of  action,  can  not  both  be  made  the  subject  of 
inquiry  in  the  same  suit.     Dunlap  v.  Clark,  573 

2.  In  an  action  for  breach  of  promise  of  marriage,  evidence  of  de- 
famation of  the  plaintiff's  character  by  the  defendant  is  inadmissible. 
Id,,  573 

8.  In  such  an  action  evidence  of  preparations  for  the  contemplated 
marriage  is  admissible,  as  furnishinsr  an  element  to  be  considered  in  the 
computation  of  damages.  Such  preparations,  unless  made  with  the 
knowledge  and  assent  of  the  defendant,  are  inadmissible  to  establish  a 
promise  of  marriage  by  either  party.    Td.,  573 

4.  The  assessment  of  damages  in  such  cases  should  include  only  such 
damages  as  result  in  consequence  of  the  uon-perFormance  of  the  con- 
tract. Where  the  evidence  does  not  show  the  loss  of  a  permanent 
home,  the  money  value  of  such  a  home  should  not  be  included  in  such 
assessment.    Id.,  573 

5.  An  instruction  calling  the  attention  of  the  jury  to  the  attendant 
facts  and  circumstances  which  tended  to  corroborate  one  of  the  parties 
only,  where  their  testimony  is  conflicting,  is  one-sided,  unfair  and 
erroneous.    Id,,  573 

BILL  OF  EXCEPTIONS— S^e  Mandamus,  1,  2,  3;  Practice,  10,  11. 

1.  A  bill  of  exceptions  which  is  not  signed  and  sealed  by  the 
Judge  of  the  court  below  will  not  be  considered  a  part  of  the  record. 
C.  c^  N.  W.  Ry.  Co,  v.  Benham,  248 

2.  Errors  in  the  admission  of  evidence  or  in  overruling  a  motion  for 
a  new  trial,  can  be  shown  only  by  a  bill  of  exceptions.     Id.,  24S 

8.  Facts  admitted  by  stipulation,  in  order  to  become  part  of  the 
record,  must  be  embodied  in  a  bill  of  exceptions.    Id.,  248 

4.  In  the  absence  of  a  bill  of  exceptions  it  will  be  presumed  that 
there  was  sufficient  evidence  produced  to  warrant  the  finding  and 
judgment  of  the  court  below.    Id.,  248 

BILLS  OF  PARTICULARS— See  Criminal  Law,  2. 

BOARD  OF  TRADE— See  Commission  Merchants,  1;  Gaming,  1. 

BONDS— See  Former  Adjudication,  2;  Principal  and  Surety,  1,  2,  3. 

1.  When  the  Circuit  Court  makes  an  order  allowing  an  appeal  to 
this  court  on  bond  being  filed,  **  with  security  to  be  approved  by  the 
Clerk,"  the  Clerk  is  not  bound,  at  his  peril,  to  see  that  the  bond  pre- 
sented is  correct  in  matters  of  form.     People  v.  Leaton,  45 

2.  Where  a  defective  appeal  bond  has  been  filed  and  treated  by  all 
parties  as  sufficient,  an  action  on  the  official  bond  of  the  Clerk  does  not 
lie.    Id.,  45 

CHATTEL  MORTGAGES. 

1.  In  an  action  of  replevin  brought  by  the  mortgagee  fo  recover  per- 
sonal property  held  under  execution  against  the  mortgagor,  it  is  held: 
That  the  evidence  sustains  the  finding  that  the  chattel  mortgage  was 
fraudulent  and  void  as  to  creditors;  that  the  court  properly  modified 
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an  instruction  touching  the  insecurity  clause  of  the  mortgage;  and  that 
there  was  no  error  in  the  instructions  that  could  have  prejudiced  the 
appellant.    Leif  v.  Beitz,  615 

2.  A  chattel  mortgage  given  and  accepted  to  binder  and  delay  the 
creditors  of  the  mortgagor  is  void  as  to  such  creditors,  although  it  is 
also  given  to  secure  a  bona  fide  indebtedness.    Id.,  615 

3.  It  aeema  that  the  seizure  under  execution  of  property  covered  by 
a  chattel  mortgage  entitles  the  mortgagee  to  act  under  the  insecurity 
clause  of  the  mortgage.    Id.,  615 

CHOSE  IN  ACTION-See  Parties.  2.  3,  4. 

COMMISSION  MERCHANTS. 

1.  The  employment  of  a  commlnsion  merchant  to  buy  or  sell  grain 
npon  the  Chicago  Board  of  Trade,  operates  as  a  request  to  make  all  pay- 
ments required  by  the  rules  of  the  board  in  the  course  of  the  execution 
of  the  employment,  with  a  promise  of  re-payment.    Perin  y.  Parker, 

465 

2.  Money  so  paid  by  a  commission  merchant  becomes  a  debt  recov- 
erable with  interest  und.*r  the  common  money  counts.     Id.,  465 

8.  In  the  case  presented  it  is  held:  That  the  successive  demands 
made  by  the  plaintiff  were  not  so  inconsistent  as  to  require  the  jury  to 
find,  or  this  court  to  adjudge,  that  the  last  was  a  waiver  of  all  the  pre- 
vious demands ;  that,  having  declined  to  furnish  margins  until  differ, 
ences  were  settled  or  determined,  the  defendant  can  not  object  that  the 
notices  were  not  sufficiently  dt'finite;  that  the  plaintiff  Lsnot  guilty  of  a 
failure  to  use  due  diligence  to  prevent  an  increiue  of  the  loss,  the  notioe 
of  refusal  to  pay  marnrins  by  the  defendant  not  being  absolute  and  uncon- 
ditional; and  that  there  was  no  material  error  in  the  instructions  nor 
in  the  action  of  the  court  in  sending  the  jury  back  to  supply  an  omission 
in  the  verdict.    Id.,  465 

CONSPIRACY— See  Criminal  Lav. 

CONTEMPT— See  Appeal  and  EanoR,  8. 

1.  In  punishing  for  a  contempt  the  court  should  have  regard  solely 
to  the  maintenance  of  its  power  and  dignity,  and  the  prevention  of 
unlawful  interference  with  the  due  administration  of  justice.  De- 
Beukelaer  v.  People,  460 

2.  Where  a  defendant,  in  a  habeas  corpus  proceeding  to  determine 
the  right  to  the  custody  of  a  child,  and  her  physician  have  removed  a 
birth-mark  from  the  child,  in  order  to  destroy  evidence  of  identity,  a 
sentence  for  contempt  of  court,  imposing  a  fine  of  $500  upon  each,  with 
imprisonment  in  the  county  jail  for  a  term  of  thirty  days,  is  excessive. 
Id.,  460 

CONTRACTS— See  Admin isTitATioN,  1 ;  Judgments  and  Decrees,  1,  2, 3f 
4,  5,  6;  Patents.  2;  Sales,  1,  2,  3;  Trover,  1. 

1.  A  third  party  may  maintain  an  action  on  a  contract  under  seal 
entered  into  between  others  for  his  benefit.     Hume  v.  Brower,         13') 

2.  Under  such  an  agreement  between  two  parties  for  the  payment  by 
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one  of  the  debts  of  the  other,  whatever  the  consideration,  any  creditor 
of  the  latter  may  maintain  an  action.    /(f.«  130 

8.  A  refici»sion  under  a  reservation  of  the  power  to  rescind  in  such  a 
contract  contained,  does  not  affect  a  creditor  after  notice  given  of  his 
acceptance,  although  h^  has  since  taken' a  note  from  the  origimil  debtor. 
Id.,  130 

4.  A  contract  under  seal  can  not  be  avoided  on  the  ground  tbat  it  is 
a  nudum  pactum.  The  seal  imports  a  consideration  sufficient  to  sustain 
the  validity  of  the  instrument.     C.  R.  T.  dt  E,  R,  R.  Co.  v.  O'Neill, 

313 

5.  Upon  a  bill  to  compel  the  surrender  and  cancellation  of  a  certain 
instrument  in  writing,  petitioning  the  Board  of  Trustees  of  Hyde  Park 
to  grant  the  defendants  permission  to  construct  an  elevated  railroad  in 
the  rear  of  complainant's  lots,  it  is  held:  That  the  instrument  in 
question  is  not  shown  to  be  invalid  by  the  averments  of  the  bill;  that 
the  defendant  is  entitled  to  record  said  instrument  and  to  proceed  to 
act  under  it*,  that,  under  the  rules  of  the  court  below,  the  defendant's 
demurrer  should  not  have  been  passed  upon  on  Tuesday  instead  of 
Monday;  that  the  averments  of  the  bill  are  insutticient  to  sustain  the 
decree;  and  that  the  defendant's  motion  to  vacate  the  decree  and  per- 
mit it  to  answer,  should  have  been  sustained.    Id.i  313 

6.  The  rule  that  a  principal  may  sue  on  contracts  made  by  his  agent 
in  his  own  name  does  not  apply  where  the  contract  is  under  seal.  Equi- 
table Life  Assurance  Society  v.  Smithy  471 

7.  An  executory  contract  under  seal  can  not  be  modified  by  a  parol 
*  agreement  so  as  to  authorize  either  party  to  sue  upon  it  as  thus  modi- 
fied.   Id.,  471 

8.  A  new  and  additional  agreement,  whether  it  be  a  substitute  for 
the  old,  or  in  addition  to  or  beyond  it,  must  be  upon  a  new  considera- 
tion.   Id.,  471 

9.  An  agreement  to  pay  certain  amounts,  limited  to  a  certain  sum, 
as  needed,  is  equivalent  to  an  agreement  to  pay  the  entire  sum  aa 
needed.    RicJiey  v.  Fort,  '  691 

10.  In  the  case  presented,  it  is  held:  That  the  intention  of  the  par- 
ties to  the  contract  in  question  was  that  the  money  due  the  father  for 
his  land  should  only  be  paid  to  him  as  needed;  that  on  the  balance  in- 
terest should  be  paid;  and  that,  both  having  died,  the  balance  remain- 
ing unpaid  is  a  valid  claim  against  the  estate  of  the  son.    Id,%        591 

CONTRIBUTION. 

1  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  enforce  a  con- 
tribution.   Becker  v.  Farwell,  432 

* 

2.  Before  one  of  two  or  more  judgment  debtors  can  maintain  a  bill 
for  contribution  in  respect  to  a  judgment  against  all  the  parties,  he 
must  pay  and  satisfy  such  judgment.  A  payment  of  money  for  the  pur- 
chase and  assignment  of  the  judgment  to  a  third  person,  in  such  a  way 
as  to  preserve  its  validity,  is  not  a  payment  and  lays  no  fourdation  for 
a  claim  for  contribution.    Id.,  432 

3.  Where  a  writ  issued  against  one  party  is  executed  l^  seizing 
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goods  in  the  posseseion  of  another  who  claims  to  be  the  owner,  such 
seizure  ifl  presumptively  tortious,  and  the  party  pr  curing  it  will  be  pre- 
sumed to  have  acted  with  notice  that  he  was  committing  a  wron?.  If 
be  fails  to  justify  such  seizure,  he  must  be  treated  as  a  wilful  tort- 
feasor. Id,,  432 
4.  In  the  case  presented  it  is  held:  That  there  is  no  evidence  of  an 
express  or  implied  contract  on  the  part  of  the  defendants  to  contribute 
to  the  payment  of  the  judgments  in  question:  and  that  the  facts  shown 
by  the  record  bring  the  complainants  within  the  general  rule  forbid- 
ding contribution  among  wrongdoers.     Id,,  432 

CORPORATIONS — See    Accx)rd   and   Satisfaction,    1;    Appeal    and 
Error,  9;  Malicious  Prosecution,  I;  Trade  Marks,  2,  3. 

1.  The  subscriber  for  capital  stock  of  a  corporation  dt^es  not,  as  such, 
sustain  any  direct  trust  relation  to  its  creditors,  but  is  simply  and 
solely  its  debtor.     Turner  Brothers  v.  Ala.  Mining  and  Mj'g.  Co.^  144 

2.  Where  a  creditor  of  a  corporation  merely  seeks  to  reach  indebt- 
edness due  it  on  subscriptions  for  stock,  without  winding  up  its  affairs, 
he  is  only  required  to  bring  into  court  the  corporation  and  the  stock- 
holders whose  indebtedness  he  seeks  to  reach,    /d.,  141 

3.  Before  a  creditor  of  a  foreign  corporation  c^in  maintain  a  bill  in 
this  State  to  reach  indebtedness  due  it  on  subscription  for  stock,  he  must 
exhaust  his  remedy  at  law  by  obtaining  a  domestic  judgment,  and  hav- 
ing execution  returned  unsatisfied.     Id.,  144 

4.  Where  resident  stockholders  of  a  foreign  corporation  are  legally 
liable  to  it  on  their  stock  subscriptions,  it  seems  that  its  creditors  may 
proceed  at  law  by  attachment  and  garnishment,  although  service  on 
the  corporation  can  not  be  had.  It  also  seems  that  a  secret  agreement 
between  the  corporation  and  its  stockholders,  releasing  them  from 
further  assessments,  will  not  bar  a  recovery  in  such  a  proceeding, 
especially  when  the  agreement  has  been  declared  void  in  a  former 
adjudication.    Id.,  144 

6.  Upon  a  bill  filed  by  a  stockholder  to  secure  the  appointment  of  a 
receiver  and  determine  the  rights  of  the  creditors  of  a  corporation  in 
order  of  priority,  it  is  held:  That  certain  judgments  are  entitled  to 
priority,  as  to  the  real  estiite  and  fixtures,  over  a  trust  deed  given  to 
secure  an  issue  of  bonds  which  had  not  been  sold;  that  certain  creditors 
bad  not  accepted  bonds  in  piiyment  of  their  claims;  that  the  conditions 
upon  which  the  bonds  were  to  be  accepted  had  failed;  that  certain  of 
the  bonds  which  were  hypothecated  are  entitled  to  priority,  subject 
only  to  the  prior  liens  of  the  judgment;  and  that,  as  between  the  par- 
ties, the  trust  deed  will  be  taken  as  indicating  what  are  and  what  are 
not  fixtures.     McKinley  y.  Smith,  168 

COSTS. 

1.  When  a  county  is  sued  as  defendant,  it  is  within  the  terms  of  Sec. 
7,  Chap.  33,  R  S.,  and  judgment  may  be  rendered  against  it  for  costs. 
Christian  County  v.  Rockwell^  20 
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CRIMINAL  LAW. 

1.  An  appeal  lies  to  this  cotirt  in  all  criminal  cases  below  tb3  g^rade 
of  felony.    McDonald  v.  People,  350 

2.  A  conspiracy  to  defraud  a  county  by  means  of  false  pretenses  is 
a  misdemeanor.    Jd.,  360 

3.  The  true  oflBce  and  effect  of  a  bill  of  particulars,  in  criminal  as 
well  as  in  civil  cases,  is  to  limit  and  make  specific  the  claim  or  charge 
to  be  proved,  and  not  to  confine  or  restrain  the  offer  of  any  relevant 
evidence  which  will  support  the  charge  as  thus  limited.     Id.,  350 

4.  Any  evidence  which  tends  to  prove  the  crime  charged,  or  which 
tends  to  support  a  pertinent  hypothesis,  is  competent,  although  it  may 
also  tend  to  prove  a  distinct  offense,  which  may  be  the  subject  of  a  sep- 
arate prosecution.    Id,,  350 

5.  In  a  case  of  conspiracy  it  is  proper  to  show  the  entire  history  and 
plan  of  the  conspiracy  and  whatever  has  been  done  in  pursuance  thereof, 
in  so  far  aa  may  be  necessary  to  connect  the  defendants  with  the  crime 
charged  and  to  explain  their  acts  and  motives,  although  they  may 
thereby  be  implicated  in  numerous  overt  acts  constituting  distinct 
indictable  offenses,  and  although  the  conspiracy  may  be  disclosed  in 
numerous  indictable  aspects. 

6.  Relevant  evidence  found  in  the  record  must  be  regarded  by  this 
court  as  proi)erly  there,  unless  it  appears  that  some  valid,  specific  ob- 
jection to  it  was  called  to  the  attention  of  the  trial  court.    Id.,         350 

7.  In  a  prosecution  for  a  conspiracy  to  defraud  Cook  County  by 
means  of  false  pretenses,  it  is  held:  That  evidence  tending  to  prove 
the  conspiracy  charged,  although  touching  other  overt  acts  than  those 
specified  in  the  bill  of  particulars,  was  properly  admitted;  that  an  objec- 
tion that  certain  bills  offered  in  evidence  were  not  sufficiently  identi- 
fied, not  having  been  made  when  they  were  offered,  must  be  treated  as 
waived;  that  certain  general  and  '*  false"  books  of  account  were  prop- 
erly admitted  in  evidence;  that  certain  statements  attached  to  the 
cover  of  the  ledger  were  properly  used  in  evidence,  there  being  no 
specific  objection  to  them;  that  any  evidence  tending  to  support  the 
hypothesis  of  a  general  conspiracy,  embracing  the  particular  transac- 
tion in  question,  was  relevant  to  the  issue;  that  the  admission  of  cer- 
tain improper  evidence  could  not  have  injured  the  defendants;  that 
there  was  no  substantial  error  in  giving  and  refusing  instructions;  that 
it  was  proper  for  the  court  to  cure  an  error  in  sustaining  an  oral  de- 
murrer to  the  challenge  to  the  array  of  jurors;  and  that  certain  improper 
remarks  of  counsel  could  have  had  no  such  material  influence  as  to 
authorize  the  disturbance  of  a  verdict  warranted  by  the  evidence.    Id.. 

350 

8.  Time  occupied  with  proceedings  on  dilatory  motions  and  peti- 
tions interposed  by  the  accused  is  excluded  in  estimating  the  time, 
nnder  Sec.  438,  Criminal  Code,  providing  for  a  discharge  for  the  want 
of  prosecution.  It  seems  that  the  term  at  which  the  defendant  is  com- 
mitted is  excluded  under  said  section.     Oehs  v.  People^  379 

9.  It  is  within  the  discretion  of  the  court  to  interpose  and  withdraw 
from  the  panel  a  person  unfit  to  sit  bjb  a  juror,  even  after  he  has  been 
sworn.    Id,t  379 
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10.  It  is  the  object  of  the  rulea  of  law  governing  the  selection  and 
impaneling  of  jurors  to  secure  competent,  fair  and  imp^irtial  jin-ors. 
When  this  end  has  been  attained,  errors  committed  in  selecting  and 
impaneling  the  jury  will  not  reverse,  as  they  have  resulted  in  no  preju- 
dice to  the  party  complaining.    Id.,  379 

11.  One  good  count  in  an  indictment  will  sustain  a  general  verdict, 
although  some  of  the  counts  are  defective.     /(/.,  379 

12.  A  conspiracy  may  be  proved  by  direct  or  circumstantial  evi- 
dence, or  both.  It  need  not  be  proved  by  the  direct  evidence  of  an 
agreement  9r  combination  between  the  conspirators,  but  the  conspiracy 
of  al]  may  be  shown  by  the  overt  acts  of  each.    Id,,  379 

13.  A  general  conspiracy,  having  for  its  object  the  commission  of  a 
series  of  illegal  acts,  and  embracing  as  many  minor  conspiracies  as 
there  are  illegal  acts  to  be  perpetrated,  may  be  dealt  with  as  a  single 
conspiracy,  and  any  person  entering  into  it,  though  only  for  the  pur- 
pose of  becoming  the  active  instrument  in  the  iiccomplishment  of  some 
of  its  parts  or  details,  may  be  charged  as  a  party  to  the  general  conspir- 
acy.  Id.,  '  379 

14.  A  conviction  for  a  conspiracy  does  not  depend  upon  whether  the 
conspiracy  has  been  8ucces«sful  or  whether  its  objects  have  been  carried 
out.  It  depends  merely  upon  whether  the  conspiracy  itself  has  been 
formed.     Id.,  Slii 

15.  It  is  not  necessary,  in  order  to  charge  several  persons  as  joint 
conspirators,  to  show  that  they  have  been  members  of  the  conspiracy  at 
the  same  point  of  time.    Id.,  379 

16.  In  a  prosecut  on  against  a  number  of  County  Commissioners  and 
others  for  a  con^^piracy  to  obtain  money  from  Cook  County  by  means  of 
false  pretenses,  it  is  held:  That  overt  acts  of  all  the  plaintiffs  in  error, 
tending  directly  to  the  promotion  of  the  conspiracy,  are  clearly  shown 
by  the  evidence;  that,  although  the  evidence  tends  to  charge  various  of 
the  def.'ndants  with  bribery  and  other  forms  of  fraud,  it  also  tends  to 
prove  the  conspiracy  charged  in  the  indictment;  that  the  rendering  of 
false  bills  constituted  in  law  false  pretenses;  that  the  conspiracy  charged 
in  the  indictment  was  complete  when  the  conspiracy  was  formed;  and 
that  the  defense  of  the  Statute  of  Limitations  was  not  tfustained.    Id. , 

879 

DAMAGES— 43ee  Breach  of  Promise  op  Marriage,  3,  4;  Dram  Shops, 
2;  Personal  Injuries,  8;  Practice,  6;  Railroads,  2;  Bbal  Prop- 

BRTT,  6,  7* 

DECEIT—See  Fraud,  1,  2,  8. 

DECREES— See  Appeal  and  Error;  Judgments  and  Decrees. 

DIVORCE— See  Appeal  and  Eirnoi,  10. 

1.  Upon  a  bill  for  divorce  this  court  reverses  the  decree  of  the  court 
below  on  the  ground  that  an  issue  other  than  that  presented  by  the 
plead  injurs  was  tried.    HaltenhofY,  Ilaltenhof,  236 

2.  The  allowance  of  temporary  alimony  and  solicitor's  fees  in 
divorce  cases  is  discretionary  with  the  chancellor.     Where  grounds  are 
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shown  authorizing  his  action,  this  court  will  interfere  only  where   the 
difference  in  judgment  is  strong  and  decided.    Burgess  v.  Burgess, 

525 
8.     Probable  cause  for  the  suit,  the  wife's  necessity  and  the  husband's 
ability,  are  the  controlling  considerations  in  determining  whether  ali- 
mony pendente  lite  and  suit  money  will  be  allowed.     Id.,  625 

4.  The  merits  of  the  controversy  between  the  parties  can  not  be  de- 
termined on  a  motion  for  temporary  alimony.     Id.,  525 

5.  This  court  will  not  reverse  an  order  for  temporary  alimony  and 
solicitor's  fees  on  the  ground  that  affidavits  were  read  in  viohition  of 
the  rules  of  the  court  bjjow,  if  it  appears  that  such  affidavits  were  not 
material  to  the  issue  presented  by  the  motion.    Id.,  525 

DOGS. 

1.  Every  person  has  a  right  to  defend  and  protect  his  property  of 
every  kind  and  character  from  injury  or  destrucHon,  provided  he  uses 
only  such  means  as  are  reasonably  necessary  under  the  circuin8tances. 
Li 2)6  V.  Black-welder,  119 

2.  In  the  case  presented,  it  is  held:  That  the  defendant  had  a  right 
to  protect  his  wheat  field  from  trespassing  dogs ;  that  it  was  for  the 
jury  io  determine  whether,  under  the  circumstances,  it  was  proper  for 
him  to  Fhoot  the  plaintiff's  dog,  or  whether  his  propertj^  might  havo 
been  protected  by  less  extreme  measures;    and  that  the  instruction <? 

.  fairly  submitted  the  case  to  the  jury.    Id.^  119 

DONATIO  MORTIS  CAUSA. 

1.  A  gift,  to  operate  as  a  donatio  mortis  causa,  must  be  actually  deliv- 
ered .to  the  donee,  or  to  a  third  person  for  his  benefit.  Where  it  is 
delivered  to  a  third  person,  the  donor  must  part  with  all  control  over 
the  subject  of  the  gift.  If  the  donor  retains  control  over  the  gift,  the 
holder  is  regarded  as  his  agent,  and  a  direction  to  keep  it  for  the  donee 
will  not  amount  to  a  present  delivery  sufficient  to  create  a  donatio  mortis 
causa.    Barnes  v.  People,  136 

DRAINAGE. 

1.  This  court  declines  to  disturb  a  decree  enjoining  the  defendant 
from  opening  a  ditch  to  flow  surface  water  upon  complainant's  premises, 
the  evidence  boing  conflicting,  and  there  being  sufficient  to  support  the 
decree.    Anderson  v.  Henderson,  79 

2.  Special  drainage  districts  maybe  enlarged.  Davenport  v.  Drain- 
age Commissioners,  92 

3.  It  seems  that  the  provisions  of  the  Drainage  Act,  authorizing 
the  election  of  commissioners  by  owners  of  land  in  the  district  exclu- 
sively, and  without  regard  to  their  residence  or  sex,  is  not  in  contra- 
vention of  Sec.  1,  Art.  VII  of  the  Constitution.    Id.,  9i 

DRAM  SHOPS. 

1.  Under  Sec.  21,  Chap.  78,  R.  S.,  when,  in  impaneling  a  jury,  a 
panel  of  four  has  been  accepted  by  both  parties,  they  become  a  part  of 
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DRAM  SHOPS.     Continued. 

the  jury,  and  can  not  thereafter  be  challenged  peri*niptorily.     Maimers 
y.  Smith,  67 

2.  In  an  action  brouffhtby  plaintiff  nnder  Sec.  9  of  the  Dram  Shop 
Act,  to  recover  damaf^cs  for  the  death  of  her  husbandi  allegred  to  have 
resulted  from  intoxication,  produced  by  intozicatin|T  liquors  procured 
from  defendants,  it  is  held:  That  the  evidence  sustains  the  verdict  for 
the  plaintiff;  that  the  statute  imposes  liability  when  the  intoxication  is 
caused  in  whole  or  in  p.irt  by  the  liquor  furnished  by  the  defendant; 
that  the  plaintiff  was  properly  permitted  to  show  the  extent  to  which 
she  was  dependent  upon  the  deceased  for  her  means  of  support ;  that 
the  damages  are  not  so  excessive  as  to  justify  interference  by  this  court; 
that  under  the  evidence  and  instructions  it  will  be  presumed  that  only 
actual  damiges  were  allowed,    /d.,  67 

3.  The  assignment  of  a  due  bill  payable  in  whisky  or  wine  does 
not  make  the  assignor  a  dealer  in  intoxicating  liquors.  Schtoeyer  v. 
Oherkoetter,  183 

4.  A  dram  shop  license  to  sell  intoxicating  liquors  in  quantities  less 
than  one  prallon,  does  not  exhaust  the  power  given  to  municipal  corpo- 
rations by  clause  46,  Sec.  1,  Art.  5,  of  the  General  Incorporation  Act  of 
1872.  Hence  an  ordinance  requiring  a  license  before  making  sales 
of  liquor  in  excess  of  one  gallon  is  valid.  Schumm  v.  Village  of  Gar- 
diner, 633 

EQUITY— See   Contribution,    1,   2;   Trusts;    Fraudulent    Convey- 

ANCKS,  4. 

EQUITY  PLEADING -See  Practice,  14,  15. 

ESTOPPEL— See  Municipal  Corporations,  11. 

EVIDENCE]— See  Appeal  and  Error,  1,  2,  5;  Crtmtnal  Law,  3.  4,  5, 
6,7,  12  16;  Malicious  Prosecution,  2;  Partnership,  1;  Railroads, 
2,  3;  Nkw  Trial,  1,  2,  3,  4;  Real  Property,  2;  Sales,  7. 

1.  Copies  of  the  last  enrollment  of  a  vessel  and  of  a  bill  of  sale  of  the 
same,  duly  certified  by  a  collector  of  customs,  are  competent  evidence 
to  show  the  ownership  of  such -vessel.  Merchants  Narigation  Co.  v. 
Amsden,  307 

2.  In  a  civil  action  an  allegation  which  the  evidence  tends  to  prove. 
must  be  taken  as  made  out  where  there  is  no  evidence  to  the  contrary. 
Dunlap  V.  Smith  et  aL,  288 

EXECUTIONS— See  Fraudulent  Conveyances,  3;  Set-off,  2,  5. 

1.  An  attempt  to  make  use  of  an  execution  for  purposes  of  security 
merely,  even  without  any  actual  fraudulent  intent,  render-?  it  construct- 
ively fraudulent  as  to  junior  executions  and  writs.  Everingham  v. 
Nat.  City  Bank  of  Ottawa,  637 

2.  The  levy  of  an  execution  by  the  direction  of  the  plaintiff  on 
certain  property,  does  not  suspend  the  lien  of  the  writ  on  all  other 
property  of  the  defendant.     Id.,  637 

3.  An  officer,  notwithstanding  a  prior  levy,  has  power,  at  any  time 
before  the  return  day,  to  make  such  further  levy  as  may  be  necessary 
to  satiufy  the  plaintiff's  claim.    /({.,  637 
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EXECUTIONS.    Continued. 

4.  The  levy  of  an  execution  upon  real  estate  of  Bufficient  value  to 
satisfy  the  judjsrment  does  not,  like  a  levy  on  sufficient  personal  prop- 
erty, operate,  while  undisposed  of,  as  such  a  satisfaction  of  the  judsr- 
ment  as  to  bar  an  attempt  to  enforce  its  collection  in  any  other  man- 
ner.   Id.,  637 

FALSE  IMPRISONMENT. 

1.  In  an  action  to  recover  damages  for  false  imprisonment,  it  is 
held:  That  the  evidence  wholly  fails  to  show  an  arrest  of  the  plaintiff; 
and  that  the  court  properly  directed  the  jury  to  find  for  the  defendant. 
Greaihouse  v.  Summerfield,  296 

2.  While  in  general  no  actual  force  or  compulsory  seizure  is  neces- 
sary to  constitute  an  arrest  or  imprisonment,  there  must  be  words  and 
acts  used  and  done  toward  the  person  to  be  arrested  clearly  showing  an 
intention  to  arrest,  and  his  submission  must  be  to  a  threatened  and 
reasonably  apprehended  force.    Id.,  296 

FINES — See  Municipal  Corporations,  6. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Where  the  plaintiff  in  an  action  of  forcible  entry  and  detainer  h 
wrongfully  kept  out  of  the  possession  of  the  premises  during  the  pend- 
ency of  an  appeal,  the  value 'of  the  use  and  occupation,  or  the  reason- 
able rental  value,  is  the  correct  measure  of  damages  in  an  action  on  the 
appeal  bond.    Shuniek  v.  Thompson,  501 

2.  In  the  action  of  forcible  entry  and  detainer  the  inquiry  whether 
the  plaintiff  is  entitled  to  rent  or  damages  can  not  arise.  The  action  is 
purely  statutory  and  the  statute  makes  no  provision  for  rendering  judg- 
ment for  either  rent  or  damages.    Id.,  £01 

3.  In  the  case  presented,  the  allegation  contained  in  the  declaration 
that  the  plaintiff  obtained  judgment  in  the  action  of  forcible  entry  and 
detainer,  was  not  put  in  issue  by  any  of  the  pleas  filed,  and  no  evidence 
of  that  fact  was  necessary.    Id.,  619 

FORGERY— See  Malicious  Prosecution,  2. 

FORMER  ADJUDICATION— See  Corporation,  4. 

1.  A  former  adjudication  of  a  matter  in  controversy  is  conclusive 
only  as  to  matters  actually  determined  and  such  other  matters  tis  might 
ha^e  been  set  up  and  litigated  in  the  first  suit.    Shuniek  v.  Thompson, 

619 

2.  In  an  action  on  a  replevin  bond,  it  is  held:  That  a  record  show- 
ing a  judgment  for  the  defendants  in  a  former  suit,  brought  by  the 
plaintiff  upon  the  same  bond  against  the  sureties  only,  was  competent 
to  sustain  a  plea  of  former  adjudication  in  an  action  against  all  the 
obligors,  as  it  appears  from  said  record  that  the  principal  was  omitted 
because  a  minor;  that  on  appeal  from  the  justice  the  suggestion  of  the 
minority  of  the  principal  on  the  record  was  the  proper  practice;  and 
that  a  replication  to  the  plea  of  a  former  adjudication  does  not  set  out 
such  a  case  of  fraud  on  the  part  of  the  defendants  as  would  be  suflScient 
to  avoid  the  judgment  in  question.     Miner  v.  Beed,  175 
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3.  In  suits  before  Juslicefl,  and  on  appeal  from  their  judgments,  no 
written  pleadings  Wng  required,  effect  is  grir en  to  all  evidence  that 
would  be  admissible  in  a  court  of  record  under  any  proper  pleadings. 
Id.,  176 

FRAUD — See  Exectttons.  1;  Inpoltenct;  LAiroiiORD  and  Tenant,  4. 

1.  A  deceit,  as  to  title,  in  a  pretended  sale  of  lands,  to  support  an 
action  on  the  case  must  be  an  actual  fraud  Involving-  the  use  of  known 
and  positive  falsehood,  or  the  suppression  of  known  truth  amounting  to 
a  falpehood,  in  respect  of  some  matter  of  fact,  and  be  material  as  an  in- 
ducement to  the  conduct  of  the  party  deceived.     Ward  v.  Luneen,  160 

2.  An  allegation  in  general  terms,  that  the  defendant  fraudulently 
executed  a  deed,  or  fraudulently  induced  the  plaintiff  to  accept  it,  is 
not  ft  sufficient  allegation  of  fraud.  The  facts  constituting  the^  fraud 
relied  on  niu^t  be  set  forth  in  the  declaration.     Id.,  160 

3.  A  general  assertion  of  title  is  not  such  a  representation  of  fact  as 
is  required  to  be  alleged  and  proved  to  sustain  an  action  of  deceit.    Id, , 

160 

4.  Mere  expressions  of  opinion  as  to  future  benefits  to  be  derived 
frrm  a  projected  railroad,  nre  insutficiont  to  sustain  a  charge  of  fraud  to 
avoid  a  contract.     C.  It.  T.  (t  E.  R.  R.  Co.  v.  O'Neill,  313 

5.  It  seem/t  that  a  creditor  of  a  failing  debtor  may  accept  a  stock  of 
,    goods  for  his  debt  without  reference  to  the  motives  by  which  his  debtor 

may  be  actuated,  provided  he  himself  acts  in  good  faith.    Hanchett  v. 
Goetz.  445 

6.  Whore  a  debtor  sells  property  with  intent  to  hinder,  delay  or  de- 
fraud his  creditors,  notice  to  the  purchaser  of  the  debtor's  fraudulent 
intent  is  per  se  evidence  of  malQ  fides,  and  renders  the  sale  void  with- 
out reference  to  the  purchaser's  actual  intent,  the  fraudulent  motive  of 
thedebtor  being  imputed  to  the  purchaser.     Id.,  445 

7.  In  the  case  presented  it  is  held:  That  an  instruction  was  er- 
roneous in  stating,  under  the  facts  supposed,  that  it  was  immaterial 
whether  the  purchaser  had  any  reason  to  suspect  the  motive  or  intent  of 
the  debtor.     Id.,  445 

FRAUDULENT  CONYEYANCES— See  Attachmbnt,  1,   2,  SrCHAiTEL 

M0UTGA(?ES,  1,2. 

1.  Upon  a  bill  filed  by  a  judgment  creditor  to  set  aside,  as  fraudu- 
lent, the  conveyance  by  the  judgment  debtor  of  certain  lots,  it  is  held: 
That  the  evidence  sustains  the  decree  for  complainant;  and  that,  to 
support  the  action,  an  execution  returned  nulla  bona  was  not  necessary. 
Binniev.  Walker,  82 

2.  It  seema  that  a  transfer  of  property,  real  and  personal,  made  to 
defeat  or  hinder  a  wife  from  obtaining  support  or  alimony,  is  subject  to 
the  same  rules  as  if  made  to  hinder  and  defraud  creditors.  Tyler  v. 
Tyler,  333 

3.  A  bill  in  equity  lies  to  remove  fraudulent  liens  out  of  the  way  of 
an  cxecutioD.    But  it  seems  that  after  such  liens  are  removed,  the  court 
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will  not  appoint  a  receiver  nor  proceed  to  sell  the  property  and  pay  the 
complainant's  claim.    Merchants  Nat.  Bank  v.  Hogle^  613 

4.  In  the  case  presented,  it  is  held:  That  the  bill,  though  contain- 
ing much  more  than  is  necessary,  is  not  multifarious,  its  one  general 
purpose  being  to  set  iiside  certain  convej'ances  alleged  to  be  fraudulent, 
which  prevent  the  satisfaction  of  the  complainant'^  judgment.  Id»^  543 

FIXTURES— See  Corporations,  5. 

GAMING— See  Judgments,  6,  7. 

1.  In  au  action  on  a  promissory  note,  the  defense  being  that  th?note 
was  given  in  settlement  of  losses  in  certain  gambling  transactions  on 
the  board  of  trade,  it  is  held:  That  it  does  not  appear  that  the  trans- 
actions in  question  were  gambling  transactions;  and  that  from  the  mere 
fact  that  such  transactions  were  closed  before  maturity,  an  account  of 
losses  being  rendered  on  the  basis  of  diflPerences  in -price,  it  should  not 
be  inferred  that  such  was  the  intention  of  the  parties  ah  initio^  and  that 
there  was  an  understanding  that  there  should  be  no  delivery  of  the 
commodity  sold.     Ware  v.  Jordan^  634 

GARNISHMENT— See  Corporations,  4. 

GIFTS— See  Donatio  Mohtis  Causa,  1. 

HABEAS  CORPUS— See  Content,  2. 

HIGHWAYS. 

1.    Commissioners  of  Highways  are  invested  with  some  discretion  as 
to  the  time  when  to  require  the  removal  of  an  obstruction  in  a  high- 
way.   They  will  be  liable  for  the  statutory  panalty  only  for  a  wilful 
neglect  of  duty.     Town  of  Salt  Creek  v.  Commissioners^  187 

HOMESTEAD. 

1.  Sec.  27,  Chap.  34,  Gross'  R.  S.,  2d  Ed.,  1869,  was  not  a  home- 
stead statute.  Under  that  &ection  the  widow  might  retain  possession 
of  the  house  and  plantation  where  the  hushind  most  usually  dwelt 
next  before  his  death,  free  from  rent,  until  her  dower  was  assigned. 
Neustacher  v.  Schmidt^  626 

HUSBAND  AND  WIFE— See  Fraudulent  Conveyances,  2;  S^^les,  4. 

INJUNCTIONS— See  4ppea.l  and  Euro?,  4,  10;  Municipal  Corpora^ 
tions,  9,  10;  Set-off,  1;  Trade  Marks.  1. 

1.  An  assessment  of  damasjes  made  upon  the  dissolution  of  a  tempo- 
rary injunction  is  premature,  unless  the  cause  is  then  finally  determined. 
Woerishoffer  v.  L.  E.  dt  W,  Ry,  Co,,  84 

2.  Upon  appeal  from  a  decree  enjoining  the  collection  of  a  judgment 
in  favor  of  a  municipal  corporation,  this  court  declines  to  review  its 
decision  on  a  former  appeal.    Agnew  v.  Brail,  190 

INFANCY— See  Paupers,  1. 

INSOLVENCY— See  Attachment,  1. 

1.  Fraud  will  not  be  presumed,  but  must  be  proved;  it  will  not  be 
inferred  where  the  acts  charged  as  fraudulent  can  be  fairly  accounted 
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for  consistently  with  all  the  evidence  as  done  in  good  faith  and  for  an 
honest  purpose.    Chicago  Stamping  Co.  y^  Haneheif,  198 

2.  The  burden  of  proof  in  cases  arising  out  of  assigfnm^nt<«t  is  on 
him  who  aileg^es  that  a  preference  given  to  a  creditor  u  fraudulent. 
Id,,  19S 

3.  Preferences  given  by  a  debtor  before  he  has  formed  the  deter- 
mination to  make  an  a&jigniiient  for  the  benefit  of  his  creditors,  are 
valid.  Id.,  198 
^  4.  A  debtor  may  place  certain  of  his  creditors  in  a  position  where 
they  may  gain  a  preference  by  giving  them  judgment  notes,  unless  he 
does  it  in  contemplation  and  as  part  of  a  general  assignment.    Id.,  198 

5.  In  the  case  presented,  it  is  held:  That  the  complainants  have 
failed  to  show  that  the  judgment  notes  in  question  were  given  after 
the  debtor  had  determined  to  make  an  assignment,  or  that  they  were 
given  in  preparation  for,  or  as  part  of,  an  assignment  in  contemplation 
by  him,  or  which  he  might  thereafter  be  compelled  to  make.    Id.,  198 

6.  An  insolvent  debtor  may  prefer  particular  creditors  to  the  extent 
of  his  liability  to  them,  but  he  can  not  add  anything  by  way  of  gratuity 
and  make  it  part  of  the  preferred  claim.     Mershon  v.  Hulse,  292 

7.  Where  an  insolvent  debtor  has  included  attorney's  fees  in  judg- 
ment notes,  made  and  delivered  for  the  purpose  of  preferring  certiiin 
creditors,  and  to  enable  them  to  obtain  immediate  judgments  and  exe- 
cutions, such  fees  are  mere  gratuities  which  equity  will  follow  for  the 
benefit  of  other  creditors  into  the  hands  of  said  creditors  and  their 
attorneys.    Id.,  292 

8.  Where  an  antecedent  creditor  of  a  failing  debtor  purchases  a  stock 
of  goods  at  a  price  largely  in  excess  of  the  debt,  the  goods  so  purchased 
being  divisible,  he  must  be  treated  as  a  mere  purchaser,  at  least  as  to 
such  excess,  and  subject  to  the  rules  of  law  governing  that  relation. 
Hanchett  v.  Goetz,  445 

IXS  rRUCTlONS — See  Adm-tnistratiox,  2;  Accord  axd  Satisfaction^,  1 ; 
Agency,  4;  Appeal  and  Error,  3;  Breach  of  Promise  of  Mar- 
riage, 5;  Chattel  Mortgages,  1;  Criminal  Law,  7;  Dogs.  2; 
Fraud,  7;  M a licioits  Prosecution,  2, 5;  Municipal  Corporations, 
7,  12;  Railroads,  2,  5,  6,  9. 

1 .  The  trial  court  may,  in  its  discretion,  place  a  limit  upon  the  num- 
ber of  instructions  it  will  consider.     C,  <t  A.  B.  E.  Co.  v.  Kelly,      17 

2.  Where  the  evidence  is  confiicting  great  accuracy  in  the  instruc- 
tions is  required.     Fernandea  v.  McGinnis,  165 

3.  In  civil  actions  the  plaintiff  is  not  required  to  make  out  his  case 
•'  to  the  satisfaction  of  th)  jury."    Id.,  165 

4.  In  an  action  of  forcible  detainer,  it  is  held:  That  the  evidence 
was  of  such  a  character  as  to  require  accuracy  in  the  instructions:  and 
that  certain  instructions  given  for  the  defend;int  were  erroneous. 
Id.,  165 

5.  It  is  error  to  give  an  instruction  having  no  basis  in  the  evidence' 
St,  L.y  V.  dt  G.  If.  R.  R.  Co.  V.  Hurst,  181 

6.  Where  the  evidence  is  sharply  conflicting  great  accuracy  in  the 
instructions  is  required.     Wichert  v.  Stafford,  218 
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7.  It  is  error  to  instruct  the  jury  on  a  theory  which  there  is  no  evi- 
dence to  sustain.     Quinlan  y.  Bonte,  240 

8.  While  it  is  error  for  the  court  to  instruct  the  jury  orally,  it  is  not 
euch  error  as  will  reverse  where  the  appellant  is  not  thereby  injured. 
Great  house  v.  Summerfield^  296 

9.  An  instruction  which  has  no  basis  in  the  evidence,  but  calls  the 
attention  of  the  jury  to  evidence  which  has  been  offered  and  persistently 
paraded  before  them,  and  has  been  excluded,  is  erroneous.  Leyen- 
berger  v.  Paul,  48C 

10.  Where  the  evidence  is  sharply  conflicting'  and  the  question  pre- 
sented is  a  doubtful  one,  the  instructions  must  be  accurate  and  free 
from  any  tendency  to  mislead  the  jury,     /d.,  480 

11.  Where  the  evidence  is  conflicting  it  is  improper  for  the  court  to 
instruct  the  jury  what  any  party  became  bound  to  do  under  the  evi- 
dence.   Boyd  V.  Yerkesj  528 

12.  An  instruction  which  singles  out  certain  circumstances  in  evi- 
dence and  ignores  others,  is  improper.    Anltman  <^  Co.  v.  Conner, 

654 

13.  Words  or  terms  from  a  foreign  lanoruage  should  not  be  used  in 
an  instruction  without  fully  explaining  their  meaning,  unless  such  words 
are  in  common  use  among  the  people.     Id,,  654 

INSURANCE. 

1.  In  an  action  as:ainst  a  fire  insurance  company  an  adjustment 
fairly  made  is  conclusive  upon  the  defendant,  and  the  account  thereby 

1  fixed  may  be  recovered  under  the  common  count  on  an  account  stated. 
Royal  Ins.  Co,  V.  Roodhouse,  61 

2.  A^  adjustment  of  a  loss  on  a  house  insured  for  the  benefit  of  the 
heirs,  and  subsequently  set  off  to  the  widow  as  dower,  can  not  be 
avoided  on  the  ground  that  the  adjuster  was  misled  by  statements  of 
the  plaintiffs  in  reference  to  their  legal  obligation  to  rebuildr  The 
facts  being  undispnted  both  parties  are  presumed  to  know  their  legal 
effect.    Id.,  61 

3.  An  adjustment  is  not  rendered  contingent  by  the  fact  that  a  party 
to  it  is  subsequently  to  furnish  formal  evidence  of  his  authority  to  act 
for  a  third  party.     Id.,  61 

4.  In  an  action  of  assumpsit  on  a  benefit  certificate  issued  by  a  be- 
nevolent order  to  one  of  its  members,  it  is  held:  That  the  evidence 
sustains  the  defense  based  on  certain  misrepresentations  or  cot  ceal- 
ments  made  by  the  deceased  member;  and  that  an  instruction  which 
ignored  the  afiirraative  defenses,  which  the  evidence  tended  to  establish, 
was  erroneous.   Supreme  Council  of  the  Royal  Arcanum  v,  Lund,   492 

INTEREST— See  Real  Property,  2. 

1.  Whether  there  has  been  such  an  unreasonable  and  vexatious  delay 
in  the  payment  of  money  due  the  plaintiff  as  to  entitle  him  to  interest, 
is  a  question  of  fact  for  the  jury.     Board  of  Education  v.  Hoag,      558 

2.  In  an  action  against  a  school  board  to  recover  the  price  of  a  bill 
of  lumber,  it  is  held:    That  the  evidence  sustains  the  verdict  for  the 
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INTEREST.     Continued. 

l>!aintiff;  that  the  delay  in  payment  was  both  unrcaponable  and  vexa- 
tious; and  that  certiin  words  in  the  jud;;iiient  bbouid  be  rejected  a^ 
BurpluHage.     Id.,  l'^ 

JUDGMENTS  AND  DECREES— See  Corporations.  5;  Ikteuest.  2;  Ski- 

OFF,  1. 

1.  Althoufifh  the  power  to  confess  a  judjrm^^nt  miist  be  strictly  pur- 
sued and  be  clearly  found  in  the  warrant,  such  instruments  are  su>>ieot 
to  the  same  rules  of  construction  as  other  written  contraK^ts.  Holmes 
V.  Parker^  22'> 

2.  When,  from  a  consideration  of  the  entire  writinir,  the  real  mcm- 
insr  can  be  ascertained,  the  insertion  of  a  word  or  words  not  intended 
will  not  be  permitted  to  defeat  the  intent  of  the  parties.     Id.^  21h 

3.  In  ascertaining  the  intent,  the  nature  and  purpose  of  the  con- 
tract or  transaction  will  generally  influence  the  interpretation,  and 
words  which  are  meaningless  or  inconsistent  with  the  manifest  intent 
and  without  which  the  instrument  can  be  sustained  and  given  effect  in 
accordance  with  such  intent,  may  be  rejected  as  surplusage.    Id.,     225 

4.  Where  printed  blanks  are  used  and  the  written  and  printed  por- 
tions are  inharmonious,  the  written  parts  will  be  given  greater  weight 
than  the  printed  ones  in  interpreting  the  instrum^mt.     /<?.,  225 

5.  Upon  a-  motion  to  open  a  judgment  entered  by  confession  on  a  war- 
rant of  attorney,  it  is  held:  That  the  note  and  warrant  must  be  con- 
strued together;  that  certain  printed  words  in  the  warrant,  which  are 
inconsistent  with  the  written  parts  of  the  note,  should  be  rejected  as 
surplusage;  that  the  defendant  properly  took  judgment  on  the  note, 
although  it  was  held  by  him  as  security  for  another  note  upon  which  he 
had  not  exhau$;ted  his  legal  remedies,  as  it  appears  that  such  remedies 
would  have  proved  unavailing;  and  that  the  court  below  properly  re- 
fused to  open  the  judgment  for  a  trial  on  the  merits,  there  .being  no 
such  conflict  of  evidence  presented  by  the  affidavits  as  leaves  the  mind 
unsatisfied  as  to  the  real  n.erits.    Id.,  225 

6.  Ui)on  a  motion  to  open  a  judgment,  entered  by  confession  on  a 
warrant  of  attorney,  it  is  held:  That  certain  printed  words  in  the 
warrant,  which  iire  inconsistent  with  the  written  parts  of  the  note, 
should  be  rejected  as  ^urplusa^e;  that  the  plaintiff  was  without  notice 
that  the  note  in  question  was  accommodation  paper;  and  that  the  court 
b^'low  properly  denied  the  motion,  there  being  no  such  conflict  of  evi- 
dence prps<>nted  by  the  affidavits  as  required  the  forination  of  an  issue 
to  be  Ft'ttled  by  a  jury.     Holmes  v.  Bemis,  2-i2 

7.  The  fact  that  a  judgment  obtained  by  default  before  a  Justice 
was  based  on  a  gambling  transaction,  is  not  available  as  a  defense  in  an 
action  on  the  appeal  bond  given  on  appeal  from  such  judgment.  Wesi 
V.  C(frter,  245 

8.  The  judgments  which  may  be  set  aside  on  motion  under  Sec.  135, 
Chap.  38,  R.  S.,  are  only  such  as  are  "given**  contrary  to  the  provis- 
ions of  the  statute.  A  judgment  tiiken  by  default  is  an  adversary 
ju  '.rmont,  unless  atlirmatively  shown  to  have  been  so  taken  by  consent 
of  or  collusion  with  the  defendant.    Id.,  245 
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9.  Motion  to  set  aside  a  decree.     Gordon  v.  Gordon^  811 

10.  Under  a  stipulation  for  opening  a  judgment  entered  by  default, 
it  is  held:  That  it  was  incumbent  upon  the  plaintiff  to  make  out  his 
case  precisely  as  though  no  judgment  had  been  entered;  and  that  the 
judsrnient  must  fail  for  want  of  evidence,  the  note  not  having  been 
offered  or  read  in  evidence.  Chicago  Electric  Light  and  Renting  Co. 
V.  Hutchinson,  476 

11.  One  who  does  not  purchase  ^<;nrf<?»ftf  lite  can  not  be  injuriously 
affected  by  a  judgment  or  decree  to-  which  he  was  not  a  party,  bhun- 
iek  T.  Thompson^  £01 

JURISDICTION— See  Contrtbution,  1,  2;  Criminal  Law,  1. 

1.  In  an  action  involving  the  constitutionality  of  the  act  giving  the 
Circuit  Court  of  the  county,  in  which  the  plaintiff  resides,  jurisdiction 
where  the  defendant  is  an  insurance  company,  this  court,  being  without 
jurisdiction,  dismisses  the  appeal  with  leave  to  withdraw  the  record^ 
abstract  and  briefs.    P.  iS.  L.  A.  Co.  v.  Emglifth,  134 

2.  A  court  of  chancery  can  not  be  compelled,  by  stipulation  of  the 
pa;  .-es  waiving  objection  to  the  jurisdiction,  to  entertain  a  bill  where 
the  proper  remedy  is  at  law,  and  where  the  case  is  wholly  foreign  to  its 
own  jurisdiction.     Richards  v.  L.  S.  tJt  M,  S,  Ry.  Co..,  344 

8.  Where  the  parties  interpose  no  objection  to  the  jurisdiction,  it  is 
within  the  power  of  the  court  at  any  time  to  interpose  the  objection  for 
its  own  protection,    /rf.,  344 

4.  The  subject-matter  of  a  bill  filed  purely  and  solely  for  the  re- 
covery of  damages  for  breaches  of  a  contnict,  is  wholly  foreign  to  the 
jurisdiction  of  a  court  of  chancery.     Id,,  344 

5.  No  appeal  lies  to  this  court  in  a  case  involving  an  estate  in  fee  in 
a  right  of  way,  such  as  an  estate  beint?  a  freehold.    Osirald  v.  Wolf,  601 

JURY— See  Cuiminal  Law,  7,  9,  10;  Duam  Shops,  1;  Railroads,  2. 

1.     Acceptance  of  panel ;  peremptory  challenge.    Mayers  v.  Smith,  C7. 

LANDLORD  AND  TENANT— See  Forcible  Entry  and  Detainfcr. 

1.  Whore  a  tenant  occupies  premises  under  a  lea^e  for  a  year  and 
holds  over  without  a  new  agreement,  the  landlord  may  elect  to  tr<*nt  him 
as  a  tenant  for  another  year  on  the  terms  of  the  original  lease.  Quintan 
V.  BontCy  240 

2.  The  leeral  presumption  arising  from  the  mere  fact  of  holding  over 
can  not  be  rebutted  by  proof  of  a  contrary  intention  on  the  part  of  the 
tenant  alone.    Id.,  240 

3.  In  an  action  against  a  landlord  for  injuries  resulting  from  the 
unsafe  condition  of  the  building  leased  or  any  of  its  apptnKlig.^s,  the 
declaration  should  state  facts  which  affirmatively  show  the  landlord's 
duty  or  obligation  to  make  repairs.  The  duty  does  not  spring  from  the 
relation  of  landlord  and  tenant,  and  will  not  be  presumed  but  must  be 
both  stated  and  proved.     Btalce  v.  Ranous,  486 

4.  The  landlord  is  not  bound,  under  the  penalty  of  fraud,  to  disclose 
defects  in  the  plumbing  of  a  building,  even  if  they  are  known  to  him. 
Id.,  486 

5.  In  an  action  of  tre«piss  to  recover  the  value  of  a  crop  of  rye,  the 
parties  both  clamiing  to  be  tenants  of  the  same  premises,  it  is  held: 
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That  the  questions  whether  the  plaintiff,  who  sowed  the  rye,  became 
the  tenant  of  the  owner  by  sub-lettincc  the  premises,  and  whether  said 
premises  were  re-iet  to  her,  were  for  the  jury;  that  the  arrangement  to 
allow  her  to  sow  the  rye  was  a  renting,  if  the  a^rentof  the  landlord  was 
authorized  to  make  it;  that  i^he  did  not  become  the  tenant  of  the  de- 
fendant; that  the  dcfcndiint  had  sufficient  notice  of  the  plaintiff *8 
ri^rhts;  and  that  there  was  no  error  in  the  inatr actions.  Fteley  t, 
Thewlis,  5S2 

LIENS — See  ATTAcnscKNT,  4,  5,  7;  Executions,  2. 

LIFE  INSURANCE-See  Insurance. 

limitations— See  Criminal  Law,  15.  16;  RArLROADS,  10. 

1.  An  acknowledgment  of  indebtedness,  to  remove  the  bar  of  the 
Statute  of  Limitations,  mast  be  of  such  a  character  as  clearly  to  show  s 
recognition  of  the  debt,  and  an  intention  to  pay  it.  If  a  new  promise 
is  conditional,  a  performance  of  the  condition  must  be  shown.  Mur- 
phey  V.  Uolteay,  554 

2.  The  fact  that  the  circumstances  of  the  admission  of  an  indebted- 
ness are  such  as  to  affect  different  minds  in  different  ways,  so  as  to  ad- 
mit of  a  fair  conclusion  that  no  new  promise  was  intended,  is  alone 
sullicient  to  prevent  its  operating  as  an  avoidance  of  the  bar  of  the 
statute.     Id.,  .  554 

3.  In  an  action  by  a  step-daughter  against  her  step-father  to  recover 
for  services  and  rent  on  certain  premises,  of  which  she  was  one  of  the 
heirs,  it  is  held:  That  the  evidence  of  a  promise  to  pay  wages  and  rent 
is  weak  and  unsatisfactory;  that  the  evidence  to  support  a  new  promise 
to  remove  the  bar  of  the  Statute  of  Limitations  is  insufficient;  and  that, 
without  a  promise  to  pay,  the  defendant  is  not  liable.  Neustacher  v. 
SchmnU,  626 

4.  To  romove  the  bar  of  the  Statute  of  Limitation^  the  new  promise 
mu^t  be  definite  as  to  amount,  and  the  evidence  of  such  promise  must 
be  clear  and  satisfactory,    id.,  626 

MALUUOUS  PROSECUTION. 

1.  Although  a  corporation  can  act  only  through  its  agents,  it  may  be 
liable  for  a  malicious  prosecution.     iS\  E.  dt  T.  Co.  v.  Green,  106 

2.  In  an  action  on  the  Ciise  for  malicious  prosecution  against  a  cor- 
poration and  one  of  its  agents,  brought  by  a  debtor  of  the  former  who 
h;ul  b4»en  charged  with  forgery  by  the  latter,  the  charge  being  disniisf^ed 
upon  the  preliminary  examination,  it  is  held:  That  the  atrents  of  the 
defendant  corporation  do  not  appear  to  have  had  authority,  express  or 
implied,  to  institute  yie  prosecution  in  question;  that  the  authority  of 
its  ajrents  was  not  extended  by  what  they  said  or  did,  separately  or 
together,  apart  from  the  corap<iny;  that  the  corporation  had  no  pecun- 
iary or  other  special  interest  in  the  prosecution  complained  of;  that 
there  was  probable  Ciius-e  at  least  as  to  one  of  the  agents  of  the  corpo- 
ration: and  that  th^re  was  error  in  the  instructions  and  in  the  admis- 
sion of  evidence.    Id.,  106 
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3.  In  an  action  for  malicious  prosecution,  it  is  held:  That  the  evi. 
dence  for  the  plaintiff  showed  a  good  cause  of  action;  that  the  conflict 
raised  by  the  defendant's  evidence  presented  questions  for  the  jury;  and 
that  the  court  improperly  instructed  the  jury  to  find  for  the  defendant* 
Biedler  v.  Beirnart,  422 

4.  Advice  of  counsel,  to  be  sufficient  as  a  defense,  must  have  been 
obtained  in  g-ood  faith  from  a  competent  and  reliable  attorney  upon  a 
full  and  accurate  statement  of  all  the  facts.     Id.,  422 

5.  In  an  action  for  a  malicious  prosecution,  the  principal  question 
involved  being  that  of  probable  cause,  it  is  held:  That  evidence  of  the 
plaintiff *s  reputation  for  honesty  and  integrity,  persistently  offered 
but  excluded,  will  not  sustain  an  instruction  touching  that  subject; 
that  the  question  involved  being  a  very  doubtful  one  and  the  evidence 
conflicting,  it  was  incumbent  on  the  court  to  instruct  the  court  with  great 
accuracy,  and  to  avoid  giving  any  instruction  which  would  have  a  tend- 
ency to  mislead;  and  that  the  error  in  giving  such  instruction  may  be 
considered  by  this  court,  although  it  was  not  bo  specified  in  the  motion 
for  a  new  trial.    Leyenherger  v.  Paul,  480 

MANDAMUS— See  Schoom,  1. 

1.  Where  the  trial  judge  improperly  refuses  to  sijrn  a  bill  of  excep- 
tion a  peremptory  writ  of  mandamus  requiring  him  to  s^ign  and  seal  it 
will  be  awarded.     People  v.  IlaweSf  326 

2.  The  question  whether  a  certain  exception  was  taken  at  a  trial  is 
one  to  be  determined  by  the  trial  judge  and  by  him  only.  Peojyle  v. 
Anthovy,  532 

3.  Mandamus  lies  to  compel  a  trial  Judge  to  sign  a  bill  of  exceptions, 
but  not  to  direct  what  statements  or  exceptions  such  bill  shall  contain. 
Id.y  532 

MASTER  AND  SERVANT— See  Peusonal  Injuries,  1,  4,  5;  Railroads, 
1,2. 

1.  In  an  action  to  recover  damages  resulting  from  a  wrongful  dis- 
charge from  the  defendant's  service,  the  burden  of  proof  is  on  the  de- 
fendant to  show  that  the  plaintiff  has  been  actually  engaged  in  other 
profitable  employment,  or  that  ho  might  have  been  so  engaged.  Jack" 
sonviUeY.  AUeHf  54 

2.  Where  a  servant  has  been  wrongfully  discharged,  it  seems  that  in 
this  State  he  should  declare  for  the  damages  sustained  in  consequence 
of  the  breach  of  contract,  and  not  for  his  wages  as  such.    Id.,  54 

MECHANIC'S  LIEN. 

1.  Both  the  trustee  and  the  cestui  que  trust  are  necessary  parties  to 
a  proceeding  to  enforce  a  mechanic's  lien  involving  trust  property. 
Columbia  Building  and  Loan  Ass^n  v.  Taylor,  429 

MINES. 

1.  Sec.  8,  Chap.  93,  R.  S.,  applies  to  mines  in  which  the  cars  are 
drawn  by  mules,  as  well  as  to  tho«e  in  which  they  are  operated  by  ma- 
chinery.   Sangamon  Coal  Mining  Co.  v.  Wiggerhaus,  77 
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MomViAGKS— See  Trust  Deeds. 

L  U^pon  a  bill  to  foreclose  a  mortgage,  it  is  held:  That  without 
certain  incompetent  testimony  there  was  abundant  evid'»nco  to  warrant 
the  finding  of  good  faith  on  the  pirt  of  the  mortgasfoe;  that  the  state, 
men  I  of  a  larger  amount  in  one  of  the  notes  than  wsis  really  due  did 
not  avoid  the  mortgage  as  to  a  purchaser  without  actual  notice;  that 
on'y  dr'finitcness  or  certainty  as  to  the  amount,  not  truth  in  the  state- 
ment of  it,  was  neoepsiiry;  and  tliat  tin*  court  properly  found  the  amount 
dijti  on  one  of  the  notes,  that  being  the  only  one  upon  which  relief  was 
sought.     Miller  v.  Rouser,  88 

2.  WTiere  a  surety  holds  a  note  and  chattel  mortgage  for  purposes  of 
indemnity  and  assigns  the  same,  his  assignee  can  not  enforec  the  mort- 
gage until  the  mortgagee  has  paid  the  debt  for  which  he  was  surety,  or 
in  some  way  has  been  damnified.     Stevens  v.  Hurlhurt,  124 

3.  A  mortgagor  may  make  the  same  defenses  iigninst  an  a5signee, 
tliougb  an  innocent  holder  for  value  and  before  maturity,  as  against  the 
mortg  Igor,    /d.,  124 

MUN'U:iPAL  CORPORATIONS. 

1.  A  municipal  corporation  can  exercise  such  powers  only  as  are  ex- 
pressly granted  or  fairly  implied  in,  or  incident  to  those  expressly 
granted,  or  e&sential  to  the  declared  objects  and  purposes  of  the  corpo- 
ration.    Jacksonville  v.  Aliens  64 

2.  Where  the  charter  of  a  muRici{)al  corporation  establishes  the 
tonus  of  its  officers,  such  tenure  can  not  be  changed  by  ordinance. 
Id,.  54 

8.  The  word  ** -officers,"  as  us^'d  in  the  charter  of  the  City  of  Jack- 
sonville, includefi  policemen.     7ff.,  54 

4.  The  City  Council  of  Jacksonville  can  not  discharge  a  regular 
p.>lio(?man  without  giving  him  an  opportunity  to  be  heard  in  his  own 
defense,     /rf.,  lA 

5.  Where  an  officer  is  entitled  to  a  hearing  before  he  can  bo  law- 
fully di "^charged,  the  proceeding  must  be  had  by  and  before  the  author- 
ized b  )dy  duly  assembleil,  and  not  by  and  before  a  committee  of  such 
body.     Id.f  54 

6.  A  municipal  corporation  may  accept  a  note  in  settlement  of  a 
fine  imposed  for  a  violation  of  an  ordinance.     Caldwellv.  Wriffht,  74 

7.  In  an  action  against  a  municipal  corporation  to  recover  damages 
for  personal  injuries  caused  by  a  defective  sidewalk,  it  is  hfld:  That 
the  evidence  sustains  the  verdict  for  the  plaintiff;  that  it  was  not  error 
to  refuse  an  instruction  which  was  in  substance  a  more  repetition  of 
others  given;  that  certain  other  instructions  a^^ked  were  properly  re- 
fused; that  the  plaintiff  was  not  bound  to  show  that  the  city  had  actual 
notice  of  the  defect  in  the  walk;  and  that  the  newly  discovered  evi- 
dence, being  merely  cumulative  and  not  conclusive,  was  not  sufficient 
ground  for  a  new  trial.     Cittj  of  Sterling  v.  Merrill,  696 

8.  The  City  of  Rock  Island  has  the  power,  under  the  general  act  for 
the  incorporation  of  cities  and  villages  to  establish  and  maintain  an 
abattoir  or  public  slaughtering  house  for  the  purpose  of  securing  proper 
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in^jpection  of  fresh  meats  furnished  to  the  inhabitants  of  the  city.     C.Vy 
of  Rock  Island  v.  Huesing^  60) 

9.  An  injunction  will  lie  to  enjoin  a  tax  which  has  been  imposed 
without  authority.     City  of  Rock  Island  v.  Huesing,  600 

10.  A  bill  for  an  injunction  to  enjoin  the  levy  and  collection  of  an 
nnauthorized  tax  or  an  illegal  appropriation  of  its  funds  by  a  ninnicipfil 
corporation,  may  be  maintained  by  any  taxpayer,  however  small  the 
amount  he  is  required  to  pay  and  whatever  may  be  his  private  motives. 
Id.,  600 

11.  The  payment  of  one  illegal  tax  can  not  be  invoked  as  an  estoppel 
against  a  taxpayer,  who  seeks  to  enjoin  another  levied  on  the  same  or 
similar  account,    /d.,  600 

12.  In  an  action  against  a  municipal  corporation  to  recover  dam- 
ages for  flooding  the  plaintiff's  house  and  premises,  it  is  held:  That 
an  instruction  need  not  contain  an  hypothesis  which  is  not  rai?ed  by  the 
evidence;  that  an  instruction  asked  by  the  defendant,  touching  the  con- 
tamination of  the  water.-was  properly  refused;  that  thj  verdict  for  the 
plaintiff  is  supported  by  the  evidence;  and  that  the  newly  discovered 
evidence,  being  merely  cumulative,  is  not  sufficient  ground  for  a  now 
trial.  •  City  of  Elgin  v.  Moag,  650 

NEGOTIABLE  INSTRUMENTS— See  Judgments,  5,  6;  Payment,  1. 

1.  An  instrument  expressing  an  absolute  agre?ment  to  pay  a  cer- 
tain sum  of  mouf^y  at  a  time  specified  and  to  a  person  named,  or  his 
order,  is  a  promissory  note.     Fleury  dt  Co,  v.  TuftSy  101 

2.  An  indorsement  of  a  promissory  note  for  collection  does  not  pass 
the  legal  title.    Id..  101 

3.  Clear  proof  is  required  to  overcome  the  presumption  from  a  blank 
indorFement  by  a  third  party  that  a  guaranty  was  intended.  DeWift 
Co,  Nat,  Bankv,  Nixon .  158 

4.  A  general  agent  has  no  authority,  as  such,  to  make  promissory 
notes  in  the  name  of  his  principal.  The  authority  will  not  be  implied, 
but  express  authority  must  be  shown.  Chicago  Electric  Light  Rent- 
ing Co.  v.  Hutchinson.  476 

5.  A  plea  of  the  general  issue  verified  by  affidavit,  in  an  action  of 
assumpsit  on  a  promissory  note,  requires  the  plaintiff  to  prove  the  ex- 
ecution of  the  note.  If  it  was  executed  in  the  name  of  the  defendant 
by  one  claiming  to  act  as  his  agent,  the  plaintiff  must  also  show  the 
agent's  authority  to  execute  the  note.    Id,,  476 

NEW  TRIAL— See  Appeal  akd  Error,  16;  Mdnicipal  Corporations, 
7.12. 

1.  Upon  a  bill  filed  to  obtain  a  new  trial  in  a  chancery  proceeding 
between  the  same  parties,  it  is  held:  That  the  demurrer  to  the  bill 
was  properly  sustained;  that  the  newly  discovered  evidence  was  merely 
cumulative  and  not  conclusive;  and  that  the  affidavit  of  the  witness 
should  have  been  produced.    Aholtz  v.  Ditrfee.  43 

2.  Evidence  which  merely  multiplies  witnesses  to  any  one  or  more 
of  those  facts  before  investigated,  or  only  adds  other  circumstances  ot 
the  same  general  character,  is  cumulative.    Id.,  43 
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8.  Newly  dincovered  evidence,  which  is  merely  cumulative  and  no< 
conclusive,  is  not  sufficient  ground  for  a  new  trial.  Jacobson  v.  Giinz- 
burg,  22S 

4.  WTiPre  the  evidence  is  eonfltctingr  and  there  is  no  error  of  law 
this  court  will  not  interfere.    Id.,  *223 

5.  In  an  action  of  trover,  where  the  verdict  is  for  a  leas  mm  than 
the  value  of  the  property  as  fixed  by  the  defendant,  the  trial  court 
should  set  aside  the  verdict  and  grant  a  new  triaU  Bernstein  v. 
H'alker,  224 

NOTES— See  Negotiable  Instucments. 

NOTICE— See  Arbitration,  1,  2,  3. 

OFFICERS— See  Municipal  Corporations,  2,  3,  4,  5;  Principal  and 
Surety,  2,  3. 

PARENT  AND  CHILD— See  Administration.  1. 

PARTIES— See  Contracts,  1,  2,  6,  7;  Corporations,  2;   Mechanic's 
Lien,  1;  Pleading,  1;  Real  Property,  1. 

L  Upon  a  bill  filed  to  remove  a  cloud  from  the  complainant's  title 
to  certain  lands  by  reason  of  several  judgments  for  costs  against  his 
grantor,  it  is  held:  That  the  various  persons  interested  in  sustaining 
the  judgments  are  necessary  parties.     Howell  v.  Foster^  42 

2.  The  legal  title  of  a  chose  in  action  remains  in  the  assignor,  and 
at  his  death  passes  to  his  legal  representative.    Phillips  v.  Wilson,  427 

3.  A  suit  brought  in  the  name  of  the  assignor,  before  his  death,  may 
be  continued  in  the  name  of  his  personal  representative.    Id.,  427 

4.  S^c.  23,  Chap.  1,  R.  S.,  does  not  deprive  the  assignee  of  a  chose 
in  action  of  any  right  which  he  had  at  common  law.  It  simply  gives 
him  the  additional  right  to  continue  a  suit,  instituted  in  the  name  of 
his  assignor  for  his  use,  in  his  own  name.    Id.,  ^3R 

PARTNERSHIP. 

1.  Where  the  question  at  issue  is  whether  several  persons  are  part- 
ners, the  declarations  or  admissions  of  one  of  them  in  reference  to  the 
existence  of  the  partnership,  are  inadmissible  as  against  the  others. 
Montgomery  v.  Blacky  22 

2.  Where  a  partner  has  applied  the  funds  of  the  firm  to  the  payment 
of  his  individual  indebtedness,  the  other  member  of  the  firm  will  be  held 
to  have  ratified  and  confirmed  such  payment  by  acquiescence,  unless, 
when  it  becomes  known  to  him,  he  promptly  repudiates  the  act.  Davief< 
v.  Atkinson,  260 

3.  Where  the  relation  of  principal  and  agent  exists,  the  principal 
must  disavow  the  unauthorized  act  of  his  agent  within  a  reasonable 
time,  or  his  silence  will  be  held  to  be  a  ratification.  This  rule  applies 
to  a  partnership,  each  partner  being  an  arrent  of  the  firm.     Id.,       260 

4.  Upon  a  bill  filed  by  one  of  two  partners  to  recover  from  various 
parties  moneys  paid  to  them  by  the  other  partner  out  of  the  firm  funds 
to  settle  his  individual  indebtedness  to  them,  it  is  held:  That  the  com- 
plainant's delay  of  about  nineteen  months  amounts  to  a  ratification  of 
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such  payments;  and  that,  in  the  absence  o£  an  accounting  between  the 
partners,  it  does  not  appear  that  the  moneys  in  question  are  requ^ired  to 
give  the  complainant  his  share  of  the  firm  assets.    Id.,  260 

5.  A  dormant  partner  is  one  whose  name  is  not  known  or  does  not 
appear  as  a  partner,  but  who  is  a  silent  partner  and  partakes  of  the 
profits.    Podrasnik  v.  R.  R,  Martin  Co.,  300 

6.  Where  one  is  embraced  in  the  title  of  the  firm  under  the  general 
description,  "&  Co.,"  he  is  a  general  partner,    /d.,  300 

7.  Where  proper  notice  of  a  dissolution  is  not  given  and  the  busi- 
ness is  continued  in  the  firm  name,  the  retiring  partner  remains  liable 
as  to  per^«ons  dealing  with  the  other  partner  without  notice,  ajctual  or 
constructive,  of  the  dissolution.    /(2.,  300 

8.  In  an  action  on  firm  notes,  the  plaintiff,  if  not  entitled  to  recover 
on  the  notes  because  of  their  invalidity,  may  recover  under  the  common 
counts  for  the  firm  indebtedness  for  which  the  notes  were  given,    /r?., 

300 

PATENTS. 

1.  When  a  patented  machine  passes  from  the  pat<>ntee  to  a  purchaser, 
it  is  no  longer  within  the  limits  of  the  monopoly.     Pratt  v.  Marean,  516 

2.  An  agreement  between  separate  owners  of  letters-patent,  covering 
a  machine,  liot  to  use  the  patented  machine  in  each  other's  territory,  is 
not  binding  upon  a  purchaser  of  a  machine  from  either.    Id.,  516 

PAUPERS. 

1.  Where  a  physician  has  rendered  necessary  services,  in  an  emer- 
gency, to  a  minor  whose  mother  is  dead  and  whose  father  is  idle  and 
worthless  and  does  'not  provide  for  his  children,  he  may,  in  the  first 
instance,  maintain  an  action  against  the  county  for  such  part  of  his  bill 
as  the  county  is  liable  to  pay,  although  the  minor  has  property  sufficient 
to  pay  part  of  the  bill.     Christian  County  v.  Rockwell,  20 

PAYMENT. 

1.  The  preemption  of  payment  of  a  promissory  note  do©?  not  arise 
upon  a  failure  to  make  a  demand  at  maturity,  or  within  any  period  of 
time  thereafter  less  than  that  fixed  by  the  Statute  of  Limitations. 
Aulfman  dt  Co.  v.  Conner,  654 

PERSONAL  INJURIES— See  Municipal  Corporations,  7;  Railroads, 
1,  li. 

1.  In  an  action  by  an  employe  against  a  mining  company  to  recover 
damages  for  an  injury  caused  by  letting  the  cage  down  too  rapidly,  it  is 
held:  That  the  plaintiff  and  an  engineer  were  fellow-servants  in  the 
same  line  of  employment;  that  the  questions  whether  the  engineer  was 
incompetent,  and  whether  the  defendant  knew  or  should  have  known 
it,  were  for  the  jury;  that  the  evidence  was  sufficient  to  warrint  the 
jury  in  finding  that  the  engineer  was  not  reasonably  fit  for  his  service, 
and  that  the  defendant  knew,  or  by  ordinarj-  care  might  have  known, 
of  his  incompetency;  and  that  there  was  no  substantial  error  in  the 
instructions,    ^iantic  Coal  and  Mining  Co.  v.  Leonard,  15 
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2.  In  an  action  to  recover  clamagres  for  personal  injuries,  wherein 
the  instructions  limit  the  recovery  to  compensatory  damiigres,  the  de- 
fendant can  not  complain  of  the  exclusion  of  evidence  in  mitijfation  of 
damages.     Merchants  Navigation  Co.  v.  Amsden,  807 

3.  In  tlie  case  presented,  this  court  declines  to  hold  that  tlie  dam- 
ages recovered  are  excessive.     Id.,  307 

4.  The  maxim,  respondeat  superior^  only  applies  to  acts  of  a  servant 
done  in  the  coui-se  of  his  employment,  and  while  engsiged  in  the  busi- 
ness of  his  master.     Sntryer  v.  Martins^  521 

6.  In  an  action  to  recover  damages  for  personal  injuries,  it  is  held: 
That  the  verdict  is  not  supported  by  the  evidence;  and  that  the  defend- 
ant is  not  liable,  the  person  or  persons  whose  negligence  caused  the 
injury  complained  of  not  having  been  in  his  employment  or  enjraged  in 
the  pro<?ecution  of  his  business  when  the  plaintiff's  son  was  injured,  or 
in  the  matter  out  of  which  the  injury  grew.     Id.,  621 

PLEADING— See  Ptiactice,  3, 4.  5;  Landlord  axdTkn'axt,  4;  Forcible 
Entry  and  Detainer,  3;  Former  Adjudication,  2,  3;  Fraud,  2; 
Insurance,  1;  Master  and  Servant,  2. 

1.  A  recovery  can  not  bo  had  against  defendants  jointly  under  the 
common  counts  upon  an  indebt^^dness  for  which  but  one  is  shown  to  be 
liable.     Chicngo  Electric  Light  Renting  Co.  v.  Hutchinson,  476 

2.  In  an  action  of  debt  on  a  bond  the  plea  of  nil  debit  is  bad  on 
demurrer.  13ufc  if  the  demurrer  is  overruled  the  defendant  waives  the 
grounds  thereof  by  pleading  to  the  breaches  assigned.  Shunick  v. 
Thompson,  619 

3.  A  demurrer  to  a  special  plea  can  not  be  carried  back  to  the  dec- 
la nation  over  the  plea  of  non  estfac'itm.    Id,,  619 

4.  Where  a  plea  purports  to  answer  the  whole  canse  of  action,  but 
in  fact  answers  only  a  part,  the  whole  plea  is  bad.    /(/.,  619 

POWER  OF  ATTORNEY— See  Judgments  and  Decrees,  1,  2,  3,  4,  5,  6. 

PRACTICE— See  Accord  and  Satisfaction,  1;  Appeal  and  Error; 
Bonds,  1;  Contracts.  5;  (>>rporation8,  3.  4;  Criminal  Law,  6»  7, 
8,  9,  10;  Divorce,  1,  2,  5;  Evidence,  1;  Former  Adjudication,  2; 
Injunctions,  1;  Instructions;  Judgments,  10;  Jurisdiction,  1,  3; 
Malicious  Prosecution,  3,  5;  Mandamus;  Negotiable  Instru- 
ments, 5;  Pkusonal  Injuries,  2;  Railroads,  4.  9;  Set -off,  4. 

1.  An  appeal  by  the  plaintiff  in  a  suit  before  a  Justice,  from  a  judg- 
ment in  his  favor,  may  be  dismissed  by  him  against  the  wishes  of  (he 
appollee.     Pacific  Express  Co,  v.  Peadro,  75 

2.  Upon  the  dismissal  of  an  appeal  from  a  Justice  it  is  proper  to 
SL-^ard  a  procedendo.     Id.,  75 

3.  Wliore  a  judgment  has  been  set  aside  and  the  defendant,  under  a 
leave  to  plead  to  the  merits  only,  files  a  good  dilatory  plea,  the  sustain- 
ing of  a  demurrer  thereto  Is  not  such  error  as  will  reverse.  Schiceyer 
V.  Oherl'oetter,  183 

4.  A  discontinuance  after  verdict,  as  to  one  of  two  defendants  sued 
jointly,  is  merely  an  amendment  and  does  not  entitle  the  olher  defend- 
ant to  plead  in  abatement,     /d.,  183 
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5.  Where  a  plea  raises  an  immaterial  issue  and  all  other  issues  are  • 
found  for  the  plaintiff,  he  is  entitled  to  judgment,  althougfh  by  reply- 
ing* to  the  plea,  he  has  waived  his  right  to  assign  the  overruling  of  his 

demurrer  for  error.  ^  West  v.  Carter,  245 

6.  In  an  action  to  recover  dan^ages  for  a  personal  injury,  the  fact 
that  the  court  differs  from  the  jury  as  to  damages  and  requires  a  remit- 
titur of  a  portion  thereof,  does  not  show  that  the  verdict  was  the  result 
of  passion  or  prejudice.     Conrad  Seipp  Brewing  Co,  v.  Doody,        305 

7.  The  dismissal  of  a  bill  for  want  of  prosecution,  while  the  cause  is 
pending  on  a  reference  before  a  master,  may,  under  certain  circum- 
stances, be  proper.     Gordon  v.  Gordon^  311 

8.  Rules  of  court,  while  in  force,  constitute  rules  of  law  regulating 
the  practice  in  the  court  by  which  they  are  adopted.  Litigants  and 
their  solicitors  are  not  chargeable  with  negligence  in  assuming  that  such 
rules  will  be  pursued  and  enforced.  C.  R.  T.  dt  E.  R.  R.  Co.  v. 
O'Neilh  314 

9.  The  records  of  a  court  are  not  so  far  closed  at  the  end  of  the 
term  that  the  parties  may  not  appear  at  a  subsequent  term  and  by  stip- 
ulation authorize  the  court  to  open  them  and  take  further  proceedings. 
People  V.  Ilatces,  326 

10.  The  court  may,  at  a  subsequent  term  and  within  the  time 
limited  for  filing  the  bill  of  exceptions,  by  an  order  entered  in  term 
time  upon  express  stipulation  of  the  parties,  extend  the  time  for  filing 
Buchbill.    Id.,  826 

11.  Where  a  party  presents  a  bill  of  exceptions  to  the  Judge  who 
tried  the  cause,  for  his  signature,  within  the  time  prescribed  for  filing 
the  same,  he  will  not  be  prejudiced  by  the  neglect  or  refusal  of  the 
Judge  to  sign  it  until  after  the  time  fixed  has  expired.     Id.j  326 

12.  Upon  a  motion  to  set  aside  a  judgment  dismis-sing  an  appeal 
from  a  Justice,  it  is  held:  That  the  negligence  of  his  attorney  is  to  be 
imputed  to  appellant;  that  this  court  can  not  interfere,  in  the  ab.^ence 
of  an  abuse  of  discretion  by  the  trial  court  in  overruling  the  motion ; 
that  diligence  and  merits  are  both  required  before  such  a  motion  can 
be  granted;  that  the  court  below  had  authority  to  dismiss  the  appeal 
vr\\h  procedendo;  and  that  the  record  is  not  defective  in  failing  to 
show  that  appellant  was  called.    Slengely.  Sims,  538 

13.  It  is  within  the  power  of  the  trial  court  to  allow  the  plaintiff  to 
dismiss  against  one  of  two  defendants  who  are  sued  as  joint  contractors 
and  to  permit  the  case  to  proceed  as  against  the  other  defendant.  The 
fact  that  the  retained  defenda'it  has  filed  a  plea  denying  joint  liability, 
does  not  alter  the  rule.     McDermott  v.  Giihhing,  641 

14.  A  demurrer  to  a  bill  will  not  be  sustained  for  the  reason  that  the 
wrong  relief  is  prayed.     Merchants  Nat.  Bank  v.  Hogle,  543 

15.  Under  a  prayer  for  general  relief  the  court  may,  at  the  hearing, 
grant  the  relief  to  which  the  complainant  is  entitled,  notwitlistanding 
an  improper  specific  prayer  for  relief,    /rf.,  643 

Toi.  XXV    44 
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PKESUMFTIONS— See  Appeal  and  Error,  12, 13;  Bill  op  Exckptioxs. 
4;  Railroads,  7;  Trust  Deeds. 

1.  In  the  absence  of  anything  to  the  contrary  appearing  in  the  record 
the  regularity  of  judicial  proceedings  is  presumed.  Faclfic  Expres* 
Co.  V.  Feadro,  lb 

PRINCIPAL  AND  SURETY— See  Mortgages,  2. 

1.  The  contract  of  a  surety  is  to  be  construed  strictly,  and  he  is  not 
to  be  hefd  responsible  beyond  the  precise  terms  of  his  utidertaking. 
People  V.  Toomet/,  46 

2.  Where  the  contract  relates  to  the  acts  and  conduct  of  one  holding 
an  official  position,  the  violation  of  the  condition  must  occur  during  his 
term  of  office.  The  surety  is  then  only  liable  for  official  acts  done  or 
omitted.  The  default  complained  of  must  be  in  respect  to  the  manner 
of  his  performance  of  the  duties  required  of  him  by  law  in  his  official 
capacity  and  must  be  the  efficient  cause  ci  the  loss.     Id.,  46 

3.  Where  a  County  Clerk,  during  his  term,  has  improperly  made  a 
certificate  or  statement  of  what  is  matter  of  official  record,  and,  after 
his  term  expired,  presented  it  .to  the  County  Board  and  secured  an 
allowance  thereon  not  warranted  by  law,  there  is  no  such  breach  of  the 
condition  of  his  bond  as  to  justify  a  recovery  against  the  sureties.    Id., 

46 

4.  A  surety  has  no  right  of  action  against  his  principal  until  he  has 
paid  the  debt  secured  or  has  in  some  manner  been  damnified.  Ste- 
vens V.  Hurlburt,  124 

RAILROADS— See  Contracts,  5. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for 
causing  the  death  of  the  plaintiff's  intestate,  the  question  whether,  at 
the  time  of  the  injury,  the  deceased  and  the  train  men  were  so  co-oper" 
ating  in  a  particular  business  for  a  common  master  as  to  bring  them 
within  the  rule  governing  fellow-servants,  is  one  of  fact  to  be  found 
by  the  jury  under  proper  instructions.     C.  dt  A.  R.  R.  Co.  v.  Kelly, 

17 

2.  Tn  the  case  presented,  it  is  held:  That  the  evidence  was  such  as 
to  require  that  the  instructions  should  clearly  and  fairly  state  the  rule 
of  law  to  be  applied:  that  one  of  the  instructions,  in  effect,  took  the 
question  of  fellow -servants  from  the  jury;  that  there  was  no  abuse  of 
discretion  in  the  refusal  of  the  court  to  pass  upon  an  excessive  number 
of  instructions  asked;  that  objections  to  certain  questions  put  to  jurors, 
touching  their-  inclination  if  the  evidence  should  be  equally  balanced, 
were  properly  sustained;  and  that  objections  to  the  admission  of  cer- 
tain testimony,  and  that  the  allowance  of  $2,500  was  excessive,  are  not 
well  tiiken.    /rf.,  17 

8.  In  an  action  against  a  railroa<1  company  to  recover  damages  for 
cattle  killed  by  a  train  of  cars  at  or  near  a  highway  crossing,  this  court 
declines  to  interfere  with  the  verdict,  the  evidence  as  to  whether  the 
cattle  were  on  the  crossing  being  conflicting.  C.  <^  -4.  R.  R,  Co.  v. 
Kemp,  39 

4.    In  such  a  case  this  court  has  no  basis  on  which  to  make  an  order 
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for  an  allowance  of  attorney's  fees  to  the  appellee  for  services  on  appeal. 
He  musti  therefore,  seek  his  remedy  in  a  court  of  orig^inal  jurisdiction. 
id.,  39 

5.  In  an  action  against  a  raUroad  company  to  recover  damages  for 
diverting  surface  water  from  its  right  of  way,  out  of  its  natural  course, 
against  and  upon  the  plaintiff's  land,  it  is  held:  That  a  release  of  all 
r.lairas  for  damages  by  reason  of  the  location  and  completion  of  the  de- 
fendant's road,  contained  in  a  conveyance  of  the  right  of  way,  does  not 
bar  the  action;  that  the  instructions  fairly  presented  the  issues  and  the 
law;  and  that  the  evidence  supports  the  verdict  for  the  plaintiff.  St. 
L.,V.(^  T,  U.  i?.  R.  Co.  v.  Hurst,  98 

6.  In  an  action  against  a  railroad  company  to  recover  damages  for 
killing  a  colt,  it  is  held:  That  the  evidence  is  sufficient  to  sustain  the 
verdict,  the  point  in  question  not  being  within  the  crossing  of  a  public 
highway,  but  where  a  fence  was  necessary;  and  that  there  was  no  sub- 
stantial error  in  the  instructions.    P.,  D.  d^E.  By.  Co.  v.  Shelley,  141 

7.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  stock  at  a  highway  crossing,  it  is  held:  That  it  was  for  the 
plaintiff  to  show  that  the  defendant  caused  the  injuries  complained  of, 
by  other  evidence  than  the  mere  occurrence  thereof;  and  that  the  law 
raises  no  presumption  as  to  the  effect  of  the  omission  of  the  u^ual 
signals.     St.  L.,  V.<&  T.  H.  R.  R.  Co.  v.  Hurst,  181 

8.  Where  a  railroad  company  diverts  the  flow  of  surface  water  from 
its  natural  channel  and  conducts  it  through  a  ditch  it  has  made  along 
its  right  of  way  to  a  point  where  it  overflows  the  lands  of  another,  the 
company  is  liable  for  the  resulting  damages.  C.  dt  A.  R,  R.  Co.  v. 
Connors,  561 ;  C.  dt  A.R.  R.  Co.  v.  Riley,  669 

9.  In  the  case  presented,  it  is  held:  That  the  evidence  sustains  the 
verdict  for  the  plaintiff;  that  there  was  no  substantial  error  in  giving 

^  and  refusing  instructions;  that  the  refusal  of  the  court  to  require  the 
plaintiff  to  elect  whether  to  proceed  for  the  rental  value  or  for  the  per- 
manent injury  to  the  freehold,  worked  no  injury  to  the  defendiint;  that 
there  was  no  error  in  overruling  the  defendant's  motion  for  a  continu- 
ance; and  that  certain  objections  can  not  be  first  raised  in  this  court. 
C.  dt  A.  R.  R.  Co.  V.  Connors,  561 

10.  The  Statute  of  Limitations  does  not  bar  a  claim  for  such  damages 
based  upon  the  continuing  injury  for  five  years  immediately  preceding 
the  commencement  of  the  suit,  although  the  railroad  and  ditch  were 
constructed  and  dug  more  than  five  years  prior  to  that  time.  6*.  dr  A. 
R.  R.  Co.  V.  Riley,  569 

REAL  PROPERTY— See  Pakties,  1. 

1.  In  an  action  by  a  grantor  against  the  grantee  and  her  agent,  to 
recover  the'  amount  of  a  discount  obtained  on  judgments  v^hich  were 
liens  against  the  property  conveyed,  it  is  held:  That  although  the 
defendants  do  not  appear  to  have  been  entitled  to  the  discount  in  ques- 
tion they  are  not  jointly  liable  therefor.     Walker  v.  Haughey,        135 

2.  In  an  action  of  covenant  to  recover  damages  for  a  breach  of  a  cov- 
enant in  a  deed,  a  decree  rendered  in  a  former  suit  between  the  parties, 
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REAL  PROPERTY.     Continued. 

linding  that  there  was  a  breach  of  said  covenant  in  the  failure  of  the 
dofeudant  to  pay  a  certain  amount  of  interest,  is  admissible  in  evidence, 
although  the  court  did  not  deem  it  expedient  in  said  suit  to  enter  a  per- 
sonal decree  agiiinst  the  defendant  for  such  amount,  as  it  was  a  legal 
demand.     KnotcUon  v.  Warner,  283 

3.  The  Btiitutory  covenant  of  seizin  is  in  legal  effect  a  covenant  of 
title.  Unless  the  grantor,  by  his  deed,  invest*?  the  grantee  with  an  inde- 
feasible estiit^  in  the  premises  conveyed,  there  is  a  breach  of  his  cove- 
nant of  seizin  for  which  the  grantee  may  at  once  bring  his  action. 
Clapp  V.  Herdmant  509 

4.  In  the  case  presented,  the  evidence  introduced  in  support  of  the 
tax  di'cd  is  sufticient  to  show  a  paramount  outstanding  title.  The  col- 
lector's return  was  prima  facie  evidence  of  the  assessment  and  the 
amount  of  the  tax.    Id.^  509 

5.  Where  a  grantee  has  purchased  an  outstanding  title,  the  amount 
reasonably  and  in  good  faith  paid  for  it,  provided  it  does  not  exceed  the 
purchase  money  paid  to  the  covenantor,  is  the  measure  of  his  damages. 
/(/.,  5  9 

6.  A  grantee,  who  has  paid  off  taxes  which  were  a  lien  upon  prem- 
ises when  conveyed  to  him  by  warranty  deed,  may  recover  from  the 
grantor  the  amount  so  paicj,  with  interest     Id.,  509 

REMITTITUR— See  Practice,  6. 

REPLEVIN— See  Chattel  Mortgages,  1. 

RESCISSION— See  Contracts,  3;  Corporations,  5. 

SALES^See  Appeal  and  Error,  9;  Insolvencv.  8. 

1.  Where  the  ))oss<ssion  of  pergonal  property  is  delivered  to  the  ven- 
dee uniler  a  contract  reserving  title  in  the  vendor  until  payment,  the 
tran'^action,  as  between  the  parties,  is  a  conditional  sale,  the  condition 
1mm  ng  sui)Sf  quent  and  to  be  jxjrformed  by  the  vendee  alone.  Fleury  dt 
Co.  V.  Tit/fs,  101 

2.  A  sale  upon  such  condition  is  a  good  consideration  for  the  vendee  *s 
al«-olute  promise  to  perform.     Id.,  101 

3.  The  vendee  can  not,  under  such  a  contract,  relejise  himself  from 
liability  by  returning  or  offering  to  return  the  property.  The  vendor 
niiy  either  resume  possession  of  the  property  in  the  case  of  the  vendee's 
default,  or  he  may  maintaiu  an  action  on  the  notes  given  for  the  pur- 
chase money.     Id.y  101 

4.  In  an  action  broujrlit  by  a  wife,  in  whose  name  her  husband  carried 
on  laisiness,  to  recover  for  goods  sold,  this  court  reverses  a  judgment 
for  the  phiintiff,  as  it  appears  from  the  evidence  that  the  goods  were 
bouirlit  upon  an  understanding,  known  to  the  plaintiff,  that  they  were 
to  be  credited  on  a  judgment  against  her  husband.     Foval  v.  Siahl, 

143 

5.  In  sales  of  personal  property,  by  one  in  possession  thereof,  there 

IS  an  implied  warranty  of  title  in  the  ven<lor.  If  the  contract  is  still 
executory,  tlio  vendee  may  refuse  to  accept  the  article  sold,  unless  the 
vendor  makes  him  a  clear  title.     Siegel  v.  Brooke,  207 
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SALES.    Continued. 

6.  Where  the  article  sold  is  covered  by  letters  patent,  held  by  *a 
third*' person,  the  vendee  may  refuse  to  accept.  Such  incumbrance  upon 
the  right  to  use  the  article  sold  is  such  a  defect  of  title  as  will  constitute 
a  breach  of  the  implied  warranty  of  title.    Id.,  207 

7.  In  an  action  to  recover  the  price  of  goods  which  the  vendee  has  re- 
fused to  accept,  evidence  tending  to  show  that  the  goods  are  covered 
by  letters  patent,  owned  by  a  third  person,  is  admissible,     /rf.,        207 

8.  Where,  under  a  contract  for  the  sale  of  goods  to  be  delivered 
within  a  certain  time,  the  vendee  directs  the  vendor  not  to  deliver  them 
until  ordered,  and  the  latter  acts  on  such  direction,  the  time  fixed  i& 
enlarged  to  a  reasonable  time  in  which  to  perform  the  contract.  The 
vendee  can  not  then  be  put  in  default  unless  he  refuses  to  receive  the 
goods  on  a  tender  of  delivery  within  a  reasonable  time,  and  the  vendor, 
in  order  to  recover,  must  show  an  ability  to  perform  and  an  offer  or 
tender  of  performance  within  such  reasonable  time.  }Vichert  v.  Staf- 
ford, 218 

9.  In  an  action  of  assumpsit  on  a  contract  for  the  sale  of  spikes,  the 
purchaser  having  failed  to  give  necessary  shipping  directions,  this  court 
declines  to  interfere  with  the  finding  of  the  court  below,  there  being  no 
error  at  law,  and  the  evidence  being  sufiicient  to  sustain  the  finding 
and  judgment.     L.,  N.  A.  dt  C,  By.  Co,  v.  Diamond  State  Iron  Co.^ 

536 

10.  In  an  action  to  recover  the  price  of  certain  corn  which  the 
plaintiff  had  delivered  to  the  defemlant,  it  is  held:  That  the  finding  of 
the  court  below  that  the  corn  was  not  put  into  the  defendant's  warehouse 
on  storage,  is  sustained  by  the  evidence;  and  that,  if  the  corn  was  sold 
without  any  agreement  as  to  the  price,  the  ruling  price  at  the  time  of 
delivery  would  govern.     Tucker  v.  Cady,  678 

SCHOOLS. 

1.  In  a  proceeding  by  mandamus  to  compel  certain  Trustees  of 
Schools  to  concur  with  others  in  the  formation  of  a  new  school  district, 
it  is  held:  That  the  petition  to  the  trustees  was  sufficient;  that  it  was 
unnecessary  to  set  out  the  boundaries  of  the  old  district;  that  it  is  im- 
material that  an  affidavit,  not  required  by  law,  failed  to  state  all  that 
is  required  to  warrant  the  formation  of  a  new  district;  and  that  the 
Trustees  were  bound  to  grant  the  petition  if  the  proper  conditions  ex- 
isted.   School  Trustees  v.  People,  25 

SET-OFF. 

1.  Where  a  judgment  debtor  has  an  unsatisfied  judgment  against  his 
creditor  who  is  insolvent  and  has  left  the  State,  he  may  miintain  a  bill 
in  equity  to  enjoin  the  Sheriff  from  enforcing  the  judgment  against  him 
and  for  a  decree  of  set-off.     Matson  v.  Oberne,  213 

2.  The  statutory  right  to  have  different  executions  set  off  against 
each  other  in  appropriate  cases,  may  be  enforced  in  a  court  of  equity, 
the  statute  making  no  provision  as  to  the  forum  in  which  relief  shall  bo  - 
sought  for  a  denial  of  the  right,     /rf.,  213 

8.    In  an  action  on  a  promissory  note  this  court,  upon  a  review  of  the 
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SET-OFF.     Continued. 
.    evidence,  finds  that  the  defendant  u  entitled  to  a  aet-off  K^'owinfir  out 
of  a  deal  in  wheat  on  the  board  of  trade,  Raid  deal  Laving  been  on  the 
joint  account  of  the  maker  and  payee  of  the  note.    Dunlap  v.  Smith. 

4.  After  a  plea  of  set-oif  has  been  filed,  it  is  within  the  discretion  of 
the  court  whether  to  grant  a  motion  by  the  plaintiff  to  dismiss  the  suit. 
Butler  \\  liandull,  5>-6 

5.  In  an  action  of  assumpsit  to  recover  a  balance  claimed  to  be  due 
for  services  rendered,  in  which  the  defendant  interpased  a  plea  of  eet- 
off.  it  is  held:  That  tlie  testimony  of  certain  witnesses,  and  certain 
checks,  notes  and  a  sworn  copy  of  the  footing?  of  an  account  ma«ie  by 
the  plaintiff,  were  properly  admitted  by  the  referees;  that  the  find- 
ings and  conclusions  of  fact  of  the  refer ^^es  are  entitled  to  the  same 
consideration  as  the  verdict  of  a  jury;  and  that  this  court  can  not  con- 
sider objections  to  the  report  of  the  referees,  which  were  not  made 
in  the  court  below.     /(2.,  5S6 

SHERIFF— See  Attachment,  7. 

1.  Where  the  sheriff,  in  the  performance  of  his  duty,  acta  under 
direction  of  the  plaintiff's  attorney,  the  plaintiff  can  not  complain  of 
the  consequences.    Uanchett  v.  First  Nat,  Bank,  274 

STATE'S  ATTORNEY. 

1.    A  fine  or  penalty  recovered  under  the  Pharmacy  Act  is  subject  to 
the  lien  of  the  State's  Attorney  for  any  unpaid  fees  due  him.     If  no 
such  fees  are  due  him,  or  after  he  is  piiid,  such  fine  or  penalty,  or  the 
remainder  thereof,  is  to  be  divided  as  provided  by  Sec.  15  of  the  PhRr- 
macy  Act.     People  v.  Nedrow,  28 

STATUTE  OF  LIMITATIONS— See  Limitations. 
TORTS— See  Contribution,  8.  4. 

TRADE  MARKS. 

1.  A  simulation  of  the  name,  character,  system  and  methods  of 
another,  for  the  purpose  of  deceiving  the  public  and  leading  persons 
dealing  with  the  usurper  to  suppose  that  th*>y  are  really  dealingf  with 
the  party  whose  rights  are  thus  usurped,  constitutes  an  offense  which 
entitles  the  party  injured  to  an  injunction.  Merchants*  Detective 
A.<is*n  V.  Detfcfhe  Mercantile  Agenajt  250 

2.  A  corporation  is  entitled  to  protection  in  the  use  of  its  corporate 
nnme  upon  the  same  principles  and  at  least  to  the  same  extent  that  in- 
dividuals are  protected  in  the  use  of  trade  marks.     Id.,  2,50 

3.  It  seems  that  a  corporation  is  entitled  to  protection  in  the  use  of 
its  corporate  name  as  a  trade  mark,  although  the  words  composing  such 
name  are  generic  terms  or  descriptive  words.     Id.%  250 

TAX  KS— See  Municipal  Cohporations,  9,  10,  11. 

TAX  DEEDS— See  Real  Property,  5. 

TROVER— See  New  Trial,  5. 

1.  In  an  action  of  trover  for  the  conversion  of  127  head  of  cattle 
which  were  placed  in  the  defendant's  pasture  by  certain  third  persons 
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TROVER.     Continued, 

in  whoso  possession  the  cattle  were  and  who  had  a  special  contract  with 
the  defendant,  for  the  use  of  his  pasture,  it  is  held:  That  the  verdict  of 
the  jurj-,  finding  that  there  was  no  change  in  the  ownership  or  posses- 
sion of  the  cattle,  is  conclusive,  the  evidence  being  conflicting;  that 
statements  in  reference  to  the  matter  made  by  said  third  persons,  unless 
made  at  the  tim0  and  as  a  part  of  the  transaction,  were  properly  excluded; 
that  the  insolvency  of  such  third  iDersons  was  such  a  "  disability  "  with- 
in the  meaning  of  the  contract  between  them  and  the  plaintiffs  as 
entitled  the  latter  to  the  possession  of  the  cattle  and  gave  them  the 
right  to  bring  this  suit.    Montgomery  v.  McGuire,  31 

TRUSTS. 

1.  No  particular  form  of  words  is  necessary  to"  create  a  trust  or  to 
make  the  person  declaring  the  trust  a  trustee.  Where  a  person  orally 
or  in  writing  explicitly  or  impliedly  declares  that  he  hold??  personal 
property  in  presenti  for  another,  such  declaration  constitutes  him 
a  trustee  of  such  property  in  an  expressed  trust  for  such  other  person. 
The  same  principles  of  construction  apply  to  a  declaration  of  a  trust  in 
real  property,  except  that  such  declaration  must  be  in  writing.  2't/ler 
V.  Tyler,  'S^^ 

2.  Where  either  personal  or  real  property  is  held  in  trust,  the  bene- 
ficial interest  in  the  property  is  vested  in  the  cestui  que  trust  and  he  is 
entitled  to  the  aid  of  a  court  of  chancery  to  enforce  the  trust,    Id.j   333 

3.  The  court  will  not  refuse  to  enforce  an  express  tru««t  for  the 
reason  that  the  conveyance  to  the  trustee,  who  has  declared  the  trust,  was 
tb  delay,  hinder  and  defraud  the  grantor^s  wife  in  obtaining  alimony 
and  maintenance  in  a  suit  which  it  was  apprehended  she  was  about  to 
commence.  Id.,  333 

4.  A  secret  trust  is  one  that  is  constructive  as  distinguished  from 
one  that  is  expressed.    Id.,  333 

5.  A  court  of  chancery  will  not  execute  a  secret  trust  in  behalf  of 
the  fraudulent  grantor,  because  equity  will  not  construct  a  trust  upon  a 
basis  of  fraud,  but  equity  will  enforce  an  express  trust  if  well  created. 
The  trustee  can  not  revoke  a  beneficial  interest  which,  by  his  own  act,  has 
vested,  by  setting  up  a  fraud  in  which  he  has  participated.      Id,,     333 

TRUST  DEEDS. 

1.  The  trustee  is  bound  to  release  a  trust  deed  given  to  secure  bonds 
issued  by  the  grantor,  when  every  person  interested  in  both  the  debt 
and  the  property  incumbered  requests  such  release,  such  request  being 
indorsed  on  each  bond,  although  the  bonds  are  not  canceled.  Pearce  v. 
Bryant  Coal  Co.,  51 

2.  Upon  a  bill  filed  to  foreclose  a  trust  deed  as  a  mortgage,  it  is 
held:  That  a  clause  contained  in  certain  chattel  mortgages  did  not 
amount  to  an  equitable  mortgage,  the  mortgagor  having  no  estate  in 
the  premises,  and  no  connection  therewith  except  as  guardian  of  the 
estate  of  his  infant  daughter;  and  that  an  after-acquired  title  did  not 
inure  to  the  mortgagee  in  said  mortgages.    Boiren  v.  McCarthy,      550 

3.  Upon  a  bill  to  redeem  certain  premises  after  a  sale  under  a  power 
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TRUST  DEEDS.     Continued. 

contained  in  a  trust  deed,  it  is  held:  That  the  equity  of  redemption 
was  cut  off  and  foreclosed  by  tJie  sale  and  trustee's  deed,  the  evidence 
ri.-sclosing  no  different  intention  at  the  time  of  the  sale;  that,  in  the  ab- 
sence of  a  mortgage  from  which  to  redeem,  it  is  useless  to  inquire 
whother  the  original  transaction  was  tainted  with  usury;  and  tl^t  it 
is  to  be  presumed  that  the  depositions  were  considered  at  the  hearing. 
Ri/an  V.  Sanfoi'd,  671 

USURY— See  Trust  Deeds. 

VARIANCE — See  Appeal  and  Error,  7. 

WAIVER. 

I.  A  waiver  is  the  intentional  relinqui'>hraent  of  a  known  right,  and 
there  must  be  both  knowledge  of  the  existence  of  the  right  and  an  in- 
tention to  relinquish  it.     Perin  v.  Parker,  465 

WAREHOUSES— See  Atfachment,  4,  5,  6,  7. 

WARRANTY-See  Sales,  6,  6. 
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